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PREFACE 


to  ret 


PRESENT   EDITION. 


« 

The  favourable  reception  which  the  former  im* 
pressions  of  the  following  work  have  met  with 
from  the  Profession,  has  eiicouraged  the  Editor 
to  publish  a  sixth,  and  as  he  hopes,  an  improved 
Edition :  if  found  useful  in  the  form  in  which  it 
was  originally  submitted  by  the  late  Mr.  Turner, 
the  Editor  flatters  himself  it  will  be  found  not 
less  so  in  the  present  shape*  The  whole  has 
been  re-cast  and  very  carefully  revised;  many 
corrections,  and  very  considerable  alterations, 
have  been  made  both  in  matter  and  arrangement, 
and  some  subjects  have  been  introduced,  which 
had  before  escaped  attention.  To  notice  all  of 
them  from  the  manner  in  which  they  are  dis- 
persed throughout  every  part  of  the  work,  would 
greatly  exceed  the  limits  of  a  preface :  whatever 
may  be  the  merits  of  the  work,  the  size  has  been 
considerably    increased   by  additional  heads  of 
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practice,  numerous  precedents  of  proceedings, 
and  a  voluminous  accession  of  such  cases  as  the 
Editor  has  been  able  to  collect,  since  the  publi- 
cation of  the  last  Edition ;  upwards  of  four 
hundred  adjudged  cases  of  practice  have  been 
scattered  over  fourteen  hundred  pages  of  letter- 
press; and  to  render  the  present  volumes  more 
deserving  of  attention,  a  very  accurate  Index  is 
subjoined.  With  these  additions,  corrections,  and 
improvements,  the  present  Edition  is  submitted  to 
the  candour  of  the  Profession:  and  the  Editor, 
conscious  of  the  imperfection  of  the  work,  and 
reviewing  what  he  has  done,  is  apprehensive  that 
there  are  those  to  whom  his  labours  may  appear 
to  have  been  exerted,  only,  to  increase  occasion 
of  censure,  without  hope  or  expectation  of  praise. 

Sue  Clerks'  Office,  ' 

K<uter  Term,  1825. 
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PRESENT  PRACTICE 


AND 


COSTS 


IN  THE 


COUttT    OF    CHANCERY. 


BILL  OF  COSTS  FOR  PLAINTIFFS, 

In  a  Suit  for  carrying  the  Trusts  of  a  Will  into 

Execution. 

Between  John  Lawrence,  Sophia  Lawrence,  Rebecca 
Lawrence,  and  Lucy  Lawrence,  which  said  Sophia,  Re- 
becca, and  Lucy  are  Infants,  by  the  said  John  Law- 
rence, their  Brother  and  next  Friend ;  Mary  Lawrence, 
their  Mother,  John  Stephens  the  Younger,  and  John 
Norris  and  Charlotte  his  Wife  (formerly  Charlotte 
Stephens,)  Devisees  and  residuary  Legatees,  named  in 
the  Will  of  Stephen  Lawrence,  deceased. 

Plaintiffs. 

and, 

George  Wilson  and  William  Johnson,  Executors  and 
Devisees  in  Trust,  named  in  the  Will  of  the  said  Ste- 
phen Lawrence ;  Stephen  Lawrence,  the  Heir  at  Law 
and  Devisee  named  in  the  said  Will  of  the  said  Ste- 
phen Lawrence;  John  Stephens  the  Elder,  William 
Vol.  I.  b 


2  BILL  OF  COSTS 

Lawrence,  a  Bankrupt,  and  James  BakeweU  and 
Robert  Harvey  his  Assignees ;  John  Williams,  Charles 
Williams,  Joseph  Williams,  Jane  Holroyd,  the  Wife 
of  Joseph  Holroyd,  a  Person  of  unsound  Mind,  by  the 
said  Joseph  Williams  her  Guardian :  Robert  Venables,  a 
Mortgagee  of  Part  of  the  Testator's  Estate;  and  the  said 
Joseph  Holroyd,  out  of  the  Jurisdiction  of  tfte  Court. 

Defendants. 


By  Original  and  Amended  Bill  and  Bills  of  Revivor  and 

Supplement. 

£  s.  d. 
1819.  £  A  TTENDING*  Mr.  John  Law- 
Dec.  8th.  J  "^^  rence,  advising  on  the  Will  of 
his  Uncle,  Stephen  Lawrence,  and  taking  In- 
structions to  state  a  Case  thereon  for  the  Opinion 
of  Counsel  -  -  -  -      0    6    8 

Perusing  the  Will,  and  Settlement  made  on  his 
Marriage,  being  very  long,  as  further  Instruc- 
tions -  -  -  -  0  13     4 
Drawing  Case,  four  Brief  Sheets              -  16    8 
Fair  Copy  thereof  for  Counsel                -                0  13    4 
Fee  to  Mr.  Shadwell,  and  Clerk  therewith        -     2     4    6 
Attending  him                -                -                         0     6    8 
Making  Copy  of  Opinion  for  Plaintiff,  at  his  re- 
quest             -                    -                    -              0    3     4 
Attending  Mr.  John  Lawrence,  advising  on  Mr. 
ShadwelTs  Opinion;  when  he  directed  a  Suit 
to  be  instituted  in  Chancery,  agreeable  to  the 
Opinion                -                -                 -              0    6    8 
Letters  and  Messengers          -                -                 0    5    0 

*  The  Commencement  of  this  Bill  down  to  Hilary  Term, 
will  not  bo'  allowed  on  Taxation,  between  Party  and  Party,  and 
therefore  forms  no  Port  of  the  Bill  taxed  in  the  Cause. 


FOR  PLAINTIFFS.  S 

In  Chancery  Lawrence  and  Others,  Plaintiff*. 

v. 
Wilson  and  Other*,   Defendants, 

PLAINTIFFS  BILL  OF  COSTS. 

HILARY   TERM,    1890. 

CHAB«K.       I    TAX  099' 

£    *.  d.\£  m.  d- 

Drawing  Warrant  to  prosecute,  and 
filling  up  same  on  Stamp        -  0    7    6 

Perusing  the  Will,  Marriage  Settle- 
ment, and  other  Papers,  and  taking 
Instructions  to  draw  Bill        -  0  18    4 

Drawing  same,   and   fair   Copy,  fo. 

96  -  -  4  16    0 

Making  Copy  of  the  Will  to  accom- 
pany same,  and  for  Use  durfog  the 
Cause,  for  Brief  Sheets  -  0  18    4    0  18    4 

The   like   of   Settlement,    sax    Brief 

Sheets  -  -  .10    0    10    0 

To  Mr.  Maddocks  to  settle  and  sign 

Bill  -  -  -  4    4    0 

His  Clerk  -  -  0    8    6    0    8    6 

Attending  Mm  (a).  -  -        0    6    8 

Engrossing  Bill  (6d.  per  sheet)  8    8    0 

Paid  fbrParchment  and  Duty,  two 

Skins  -  -  -  10    0 

Paid  filing  Bill         -  -  0    7    4 

Drawing  Praecipe  for  Subpoena,  and 
attending  to  leave  the  same  at  Sub- 
poena Office,  and  afterwards  .  for. 
same  .  .  -  0    6    8 

Paid  for  three  Subpoenas         -  15    6 

(a)  This  fee  will  not  be  allowed  between  Party  and  Party  in 

» 

rtfict  Costs. 

▼OL.   I.  B   ' 


*  .    BILL  OF  COSTS 

CHARCfK.    1    TAX     Oft. 

£  s.   d.  I  £  9.  & 

Service  thereof  on  seven  Defendants  (a)  1    7    6 

Writing  to  Mr.  George,  of  Bath,  with 
one  of  the  Subpoenas,  imtruciidg 
him  to  serve  two  of  the  Defendants 
who  resided  there         -  -  0    S    6    0    8    0 

Paid  his  Bill  thereon  to  his  Agent  in 

Town,  as  per  Receipt  -  14    0    0    9    0 

Paid  for  Attachment  for  want  of 
Answer  of  Defendants  (ft)  0  12    9 

Attending  Sheriff  for  Warrant  there- 
on, and  for  return  et  won  ert  fe. 
ventus  -  -  -  0   -6    8  ,0    6    81 

Paid  for  Warrant  and  for  Return  *  19    A    ft  18    0 

Term  Fee,  Cterk  in  Court  and  Soli- 
citor (c)  •      -  I)  16    8 

Letters  and  Messengers  -  0     5    0 

Term  Fee,  Clerk,  and  Solicitor,  De- 
fendants having  obtained  Orders  for 

time  -  -  -  0  T6    8 

Paid    for  Attachment,  with    Procla- 

mations  -  -  -  0  18  11 

(a)  Personal  §ervjce  in  Town  is  5s.  Service  by  leaving1  the* 
Body  of  the  Subpoena  at  the  House  or  Lodgings  of  the  Defend- 
ant, 2s.  6d. — Personal  Service  in  the  Country  j*  l(ta,  Service 
by  leaving  the  Body  of  life  Writ,  ft. 

(6)  The  costs  ef  pvocesi  of  contemnl  here  inserted  |^rm  ho  p&rt 
of  the  general  Bill  of  posts  between  Party  and  Party;  whirs' Ae 
Party  has  been  discharged  or  ftie  answer  accepted,  the  Co&ts  dan 
only  be  recovered  as  Costs  in  the  cause,  orT&t  alfogeiffer;  " 

(c)  A  Term  Fee  of  6s.  8d.  Is  charged  for  the  Clerk  in  Court  of 
the  Tent  in  which  the  Bill  i*  Met ;  his  Fee  it  no*  included  jn 
the  Fee  of  7s.  4d.  paid  filing  Bill,  as  heretofore. 


FOR  PLAINTIFFS.  5 

CHAROa.     I       TAX  OFF* 

£  $.  A I  £   8.  d. 
Attending  Sheriff  therewith,  and  paid 

for  Warrant  thereon  -  0    9  2      0    9    2 

Paid  Sheriff's  Officer  therewith  0  10  6      0  10    6 

Letters  and  Messengers  -  0    5  0 

TRINITY   TERM   FOLLOWING. 

Instructions  to  Counsel  to  move  that 
the  Sheriff  may  return  the  Attach- 
ment -  .  .  0    2    6 

Fee  to  Counsel  to  move  -  0  10    6 

Attending  Counsel  and  Register  to 

draw  up  and  enter  Order  0    6    8 

Paid  for  Order  and  Entry  0    6    6 

Personal  Service  upon  the  Sheriff  of 

Middlesex  -  -  0    5    0 

Paid  for  Office  Copy  Answer  of  the 
Defendants  the  Executors,*  fo. 
210  -  11  15    0 

f  Making  Close  Copy  thereof  3    10    0 

Perusing  and  considering  the  same, 
in  order  to  see  if  the  Bill  was  fully 
answered  -  -  0  13    4      0  13    4 

Writing  to  Mr.  John  Lawrence,  at 
Norwich,  with  the  close  Copy  of 
the  Answer  -  -  036086 

Paid  for  Office  Copy  Answer  of  the 
Defendant,  Stephen  Lawrence,  the 
Heir  at  Law,  fo.  24  -  18    0 

*  By  the  late  Orders  for  regulating  the  Fees,  1&  2d.  is  al- 
lowed for  Office  Copies  of  Bills,  Answers,  Exceptions,  Depo- 
sitions, and  other  Records,  including  Duty  and  Paper.  See 
Orders  for  regulating  Fees,  &c. 

t  Close  Copies  will  not  be  allowed,  unless  the  Party  reside? 
in  the  Country. 


6  BILL  OF  COSTS 

CHARGE.     I        TAX  OFF. 

£   s.    d.\  £    s.   d. 

Making  a  close  Copy  thereof  0    8    0 

Perusing  and  considering  the  same 
to  see  if  die  Bill  was  fully  an- 
swered -  -  -         0    6    8      0    6    8 

Instructions  for  Counsel  to  move  to 
take  the  Answer  of  the  other  De- 
fendants without  Oath  -  0     2    6 

To  Mr.  Maddocks  to  move         -         0  10    6 

Attending  Counsel  and  Register  to 

draw  up  and  enter  Order        -  0    6    8 

Paid  for  Order  and  Entry  0    6    6 

Paid  for  an  Office  Copy  of  the  Answer 
of  the  Defendant,  Charles  Williams, 
fo.  12  -  -  0  14    0 

Paid  for  Commission  of  Rebellion         1     7  10 

Paid  two  Commissioners   for    their 

Trouble  and  Return  -  0  13    4      0  13     4 

Attending  them  for  same         -  0    6    8      0    6     8 

Paid  for  an  Office  Copy  of  the  An- 
swer of  the  other  Defendants,  fo. 
15  .  0  17    6 

Making  close  Copy  of  the  two  An- 
swers -  -  0    5    0 

Perusing  and  considering  the  same        0    6     8      0    6     8 

♦Drawing  Notice  of  Motion,  that 
the  Defendants,  the  Executors, 
might  transfer  to  the  Accountant- 
General  the  Stocks  and  Annuities 
admitted  by  their  Answer  to  be 
standing  in  their  own  Names,  be- 

'     ing  Part  of  the  Testator's  Estate, 

*  By  the  late  Orders  for  regulating  Fees,  2s.  is  allowed  for 
drawing  a  special  Notice  of  Motion,  and  in  that  Charge  its 
length  is  not  regarded ;  and  2s,  copy  and  service  on  every  Clerk 
in  Court,  each. 


FOR  PLAINTIFFS.  7 

CHARGS.     I        TAX  OFF. 

£    a.   (L[  £    s.  d. 

Copy,  and  Service  on  Mr.  Baynes, 

Defendant's  Clerk  in  Court  0    5    0      0    10 

Copy  and  Service  on  Mr.  Jackson, 

Defendant     Stephens'     Clerk     in 

Court  -  -  -  0    2    0 

Drawing    and    engrossing   Affidavit 

of  the  Service  thereof,  Duty  and 

Oath  -  -  0    7    8 

Paid  filing  the  same,  and  for  Office 

Copy  -  -  0    6    6 

Perusing  the  Pleadings,   and  taking 

Instructions    to    draw    Brief    for 

Counsel  on  Motion  -  0    6    8      0    6    8 

Drawing  Brief,  two  Sheets  0  18    4 

Copy  thereof  for  Counsel  -         0    6    8 

Copy  of  the  Notice  annexed  0    10      0    0    6 

To   Mr.    Shadwell    therewith,    and 

Clerk  -  ~  13    6      0    2    6 

Attending  him  '-  -  0    6    8 

Attending  Court  on  Motion,   when 

Order  was  made  -  0  13    4 

Pud  for  the  Order  -  -        0  18    6 

*  Attending  passing  the  same        -        0    6    8 
Paid  entering  -  -  0    5    6 

It  being  necessary  to  amend  the  Bill 

in  some  Particulars,    Instructions 

for  Counsel  to  move  for  Liberty  to 

amend  Billf  -  -  0    2    6 

*  On  all  special  Orders  an  Attendance  to  pass  the  Order 
will  be  allowed ;  but  on  other  Orders  not. 

t  If  the  Amendment  arises  out  of  Matter  disclosed  by  the 
Defendant's  Answer,  the  Costs  of  Amendment  will  be  allowed, 
$eeu$  if  the  Amendment  appears  to  have  been  in  the  Party's 
Knowledge  anterior  to  the  filing  the  Bill ;  or  of  which,  with 
common  Diligence,  he  might  have  corao  at  the  Knowledge. 


0    2 
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0  10 
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6    6 
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0  16 

8 

0    6 
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S  BILL  OF  COSTS 

CHARQB.     I       TAX  OFF. 

£  s.    <L\  £   *.  d. 
Fee  to  Mr.  Maddocks  to  move  0  10    6 

Attending  him  and  Register  to  draw 

up  and  enter  Order  -  0    6    8 

Paid  for  Order,   Entry,    Copy,  and     ^ 

Service*  -  -  0  10    6 

Perusing  the  Bill   and  making  the 

Amendments  therein  f  0    6    8 

Pud  Clerk  in  Court  amending  the 

Record  and  Office  Copies  0  13    4 

Instructions  for  Counsel  to  move  for 

Serjeant  at  Arms 
Fee  to  Counsel  to  move 
Paid  for  Order  and  Entry 
J  Paid  Serjeant  at  Arms  for  Return 
Term  Fee,  Clerk,  and  Solicitor 
Letters  and  Messengers  -  0    6    0      0    10 

TRINITY   VACATION. 

Instructions  to  Counsel  to  move  for 

Sequestration        .    -  -  0    2  6 

Fee  to  Counsel  to  move  -  0  10  6 

Attending   Court,   with  Serjeant  at 

Arms  Return  -  -  0    6  8 

Paid  for  Order  and  Entry  -        0  10  0 

*  Copy  of  the  Order  is  2s.  qnd  Service  2s.  on  even'  Clerk  in 
Court. 

f  If  the  Amendments,  in  any  one  Place,  exceed  two  Sheets, 
or  180  Words,  there  must  be  a  new  Ingrossment  of  the  Bill. 

%  The  Serjeant  at  Arms  draws  up  the  Order,  and  takes  it 
from  the  Register,  and  applies  to  the  Solicitor  for  Instructions. 
By  the  Order  of  Court,  12th  June,  1694,  the  Register  is  to  de- 
liver the  Order  to  the  Serjeant  at  Arms,  or  his  Deputy,  and  to  no 
other  Person,  they  paying  for  tho  same,  to  take  out  a  Warrant 
thereupon.    See  Hands'  Chan,  for  the  Order,  38» 


FOR  PLAINTIFFS. 


CBABOB.    I     TAX  OFF. 

£  s.   d.\  £    s.  d. 


Paid  for  Writ  of  Sequestration  1    3  10 

Abbreviating  amended  Bill,  and  An- 
swers, fo.  96, 810,  84, 12, 15,  =357 
(at  4d.  per  folio)  -  5  19    0 

Making  two  Fair  Copies  thereof  for 

Counsel,  Sixteen  Brief  Sheets  each*  4  13    4 

To  Mr.  Maddocks  with  Brief  of  Plead- 
ings to  advise  thereon,  and  on  fur- 
ther Proceedings,  and  to  amend  if 


3 

0 

1 

1 

0 

2 

6 

0 

2 

6 

6 

8 

0 

6 

8 

His  Clerk.  -  -  0 

Attending  him  0 

Mr.  Maddocks  being  of  Opinion  that 

the  Bill  must  be  again  amended, 

by  adding  another  Party  Defend- 
ant (the  Mortgagee  of  some  Part  of 

the  Estate)  drawing  Petition  f  for 

Leave  to  amend,  engrossing,  and 

Duty  -  0    6    8 

Paid    answering    the  same   (at  the 

Rolls)  -  -  0    5    6 

Attending  at  Register  Office  to  get 

Order  drawn  up  -  -         0    6    8 

Paid  for  Order,  Entry,   two  Copies 

and  Service  -  -       0  10    6 

Drawing  Amendments  to  the  Bill         0  13    4      0    6    8 
Paid  Clerk  in  Court,  amending  the 

Record  and  Office  Copies         -        0  13    4 

*  Three  Shillings  and  Fourpence  is  allowed  for  every  Brief 
Sheet,  which  ought  to  contain  10  Chancery  Sheets,  except  the 
Sheets  containing  the  Title,  and  the  Prayer  of  the  Bill. 

f  Special  Petitions  are  charged  at  Is.  per  Folio  drawing,  and 
4d.  engrossing*  But  common  Petitions  for  Orders  of  course 
are  charged  at  a  Sum  in  solido  for  drawing,  engrossing,  and 
duty. 


10  BILL  OF  COSTS 

CHARGE.     |        TAI  OFF. 

£    s.    d.  I   £    8.    d. 

♦The  Defendant  living  at  Hackney, 
drawing  and  engrossing  Petition  for 
a  Subpoena  returnable  immediately, 
and  Duty  -  -  0    6    8 

Drawing  and  engrossing  Affidavit 
of  the  Defendant's  Residence,  in 
Support  of  the  Petition,  Duty  and 
Oath 

Paid  answering  Petition 

Attending  thereon,  and  to  get  Order 
drawn  up 

Paid  filing  Affidavit 

Paid  for  Order  and  Entry 

Drawing  Praecipe  for  Subpoena,  and 
attending  to  leave  same  at  Subpoena 
Office,  and  afterwards  for  same 

-(-Paid  for  a  Subpoena  at  private  Seal 

Service  thereof  on  the  Defendant}: 

Paid  for  an  Office  Copy  of  his  An- 
twer,  fo.  30  - 

Close  Copy  thereof 

Perusing  and  considering  the  same 

Abbreviating  the  same,  fo.  30 

Making  two  fair  Copies  thereof,  to 
add  to  the  former  Briefs  of  Plead- 
ings, two  Sheets  and  a  half  each      0  16    8 

Letters  and  Messengers,  (allowed  be- 
fore in  the  Term)  -  0    5    0      0    5    0 

*  The  Costs  of  obtaining  a  Subpoena  returnable  immediately, 
are  not  allowed  on  Taxation  between  Party  and  Party. 

f  If  the  Subpoena  bad  been  sealed  at  a  Gift  Seal,  6d.  only  in 
addition  to  the  ordinary  Charge  would  have  been  paid.  Lord 
Eldon  has  discontinued  the  Gift  Seals. 

i  If  there  is  only  one  Defendant,  Personal  Service  is  not 
allowed. 
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0    6 
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FOR  PLAINTIFFS.  11 

CHARGB.     I        TAX  OFF. 

£   s.   d.  I  £    s.   d. 

MICHAELMAS   TERM,   1820. 

Attending  Mr.  John  Lawrence, 
advising  on  the  Death  of  Mr. 
William  Stephens,  one  of  the 
Plaintiffs,  and  on  the  Alterations 
made  on  that  Account  in  the  In- 
terest of  the  Parties  -  0    6    8      0    6    8 


leadings. 


*g 


Instructions  to  draw  Bill  of  Re- 
vivor against  the  personal  Repre- 
sentative, the  Defendant  John 
Stephens  the  Elder  %  -  0    6    8 

Drawing  Bill  and  fair  Copy,  fo.  14  0  14    0 
Fair   Copy  thereof   for  Counsel  to 

settle  and  sign  -  -.048      048 

To  Mr.  Maddocks  and  Clerk  therewith  1     8    6      0    2    6 
Attending  him  -  -068 

Engrossing  Bill  -  0    7    0 

Paid  for  Parchment  and  Duty  0    8    6 

Paid  filing  the  same         -  0     7     4 

Drawing  Praecipe  for  Subpoena, 
and  attending  to  leave  same  at  the 
Subpoena  Office,    and   afterwards 

for  same  -  -  0    6  8 

Paid  for  Subpoena        -  -  0    8  0 

Service  thereof  -  -  0    2  6 

Instructions  for  Counsel  to  move  to 

revive  Cause  -  -  0    2  6 

Fee  to  him  to  move  -        -  0  10  6 

Attending  him  and  Register  to  draw 

up  and  enter  Order  -  0    6  8 

Paid  for  Order,*  Entry,   2  Copies, 

and  Services  -  -  0  12  0 

Replication  and  Duty  -  0  12  8 

*  See  Hands'  Chan,  for  the  Order,  16. 


18  BILL  OF  COSTS 

ClAieM     I       TAI  OFF. 

£  s.  dL  I  £   s    d. 
Instructions  for  Counsel  to  move  for 
Subpoenas  to  rejoin,  returnable  im- 
mediately ;  and  that  Service  there- 
of on    the  Defendant's  Clerk  in 
Court  might  be  deemed  good  Ser- 
vice :  and  for  a  Commission  to  exa- 
mine Witnesses,  with  leave  to  exe- 
cute the  same  in  Term  Time  0    2    6 
Fee  to  Mr.  Maddocks  to  move              0  10    6 
Attending  him  and  Court        -            0'  6    8 
Paid  for  Order,*  Entry,  three  Copies 

and  Service  -  -  0  16    0 

Drawing  Praecipe  for  Subpoena  to 
rejoin:  attending  to  leave  same 
at  Subpoena  Office,  and  afterwards 
for  same  -  -  0    6    8 

Paid  for  four  Subpoenas  to  rejoin         1  12    0 
t  Service  thereof         -  -  0  10    0 

Taking  Instructions  for    Interroga- 
tories «  -  0  13    4 
Drawing  same,  and  fair  Copy,  fo.  16, 

(at  Is.  per  fo.)  J  -  0  16    0 

Attending  Mr,  John  Lawrence,  in- 
forming him  that  the  Suit  was  pro- 
ceeding with  all  possible  Dispatch, 
and  that  the  Maintenance  for  the 
Infants  should  be  the  first  Object  of 
Attention  §  -  -  0  13    4      0  13    4 

*  Two  Shillings  and  Sixpence  is  allowed  for  the  service  of 
each  Subpoena ;  and  where  one  Subpoena  is  served  on  two  Clerks 
in  Court  then  2s.  6d.  is  allowed  for  the  Service  on  each  Clerk  in 
Court. 

f  See  Hands'  Chan,  for  the  Order,  89. 

.   %  The  late  Orders  allow  Is.  per  Folio,  including  fair  Copy. 
§  This  attendance,  as  all  others  of  a  similar  Nature,  where  no 


2 

4 

6 

0 

6 

8 

0 

8 

0 

0 

8 

9 

FOR  PLAINTIFFS.  18 

m 

OHAMB.  I  TAX  OFF. 

£  *  d.\     £   *.  d. 

To  Mr.  Maddocks,  to  settle  and  sigtf 
the  same,  and  Clerk,  and  with  a 
Brief  of  the  Pleadings  to  advise 
on  the  necessary  Evidence  2    4    6      0    2    6 

Attending  him 

Engrossing  Interrogatories,  fo.  16 

Paid  for  Parchment,  and  Duty    - 

Attending  the  Examiner  therewith, 
and  instructing  him  -  0    6    8 

Attending  Mr.  A.  and  Mr:  B.  two  of 
the  Witnesses  to  the  Will,  to  the 
Prerogative  Office  to  inspect  the 
original  Will,  previous  to  their 
Examination  -  0    6    8 

Writing  a  Letter  to  the  third  Wit- 
ness at  Chester^  requesting  his 
Attendance  in  Town,  in  order  to 
save  the  Expence  of  a  Commis- 
sion, and  Copy  -  0    3    6 

Drawing  Praecipe  for  Subpoena,  and 
attending  leaving  same  at  Subpoena 
Office,  and  afterwards  for  same        0    6    8 

material  or  useful  Information  or  Advice  has  been  given,  from 
which  the  Parties  would  derive  any  Benefit,  was  disallowed,  as 
between  Party  and  Party,  and  would  not  have  been  allowed,  as 
between  Solicitor  and  Client  In  Country  Causes,  Attendances 
upon  the  Client  are  frequently  charged,  amounting  altogether 
to  a  very  considerable  Sum ;  to  support  which,  the  Masters  re- 
quire the  Solicitor  to  shew,  that  the  several  Attendances  were 
necessary,  and  actually  took  place ;  that  the  Advice  was  profes-  , 
HanaUy  given,  and  in  some  Cases  what  that  Advice  was,  that 
the  Master  may  judge,  as  well  of  the  Necessity,  as  of  the  Pro- 
priety and  real  Utility,  and  of  the  beneficial  Result  to  the  Client ; 
or,  a&LordEldon  expresses,  whether  such  Advice  was  wholesome.* 

*  3.  Ves.  and  Boa,  171. 


14  BILL  OF  COSTS 

CHAROB;     I       TAX     OFF. 

£    8.  d.\    £    s.    d. 

Paid    for    Subpoena    against    that 

Witness  -  -  0    8    0 

Writing  to  Mr.  Wilbraham  of  Chester 
therewith ;  instructing  him  to  serve 
the  same,  and  to  request  the  Wit- 
ness's Attendance  in  Town  immedi- 
ately -  -  0    3    6      0    3    6 

Paid  him  his  Bill  on  that  Occasion       0  17    0 

Attending  the  Witness  on  his  Arrival 
in  Town,  and  with  him  to  the  Pre- 
rogative Office*  inspecting  the  Will  0    6    8 

Pud  fees  of  inspection  there  0    10 

Attending  the  Examiner,  appointing 
a  Time  for  the  Examination  of  the 
Witnesses  to  the  Will,  in  order 
to  bespeak  the  original  Will  to  be 
at  the  Examiner's  office  at  the  Time  0    6 

Paid  Examiner  for  Summons  appoint- 
ing Witness's  attendance  upon  him  0     1 

Attending  at  the  Prerogative  Office 
giving  Directions  for  the  Will  to 
be  at  the  Office  -  0    6 

Paid  on  that  Occasion*        -  -     1     0    0 

Attending  the  Witnesses  to  appoint 
them,  and  afterwards  attending 
them  to  the  Examiner's  on  their 
Examination  -  -         068068 

Paid  Mr.  C.  the  Witness  from  Ches- 
ter, for  loss  of  Time,  his  Expences, 
&c  as  per  Receipt  6    6    0 

Instructions  for  Counsel  to  move  for 
Leave  to  examine  the  Defendant 

*  If  the  original  Will  is  in  use  more  than  one  Daj,  10b.  is 
paid  for  the  Attendance  every  subsequent  Day  to  the  Messenger 
from  the  Prerogative  of  other  Office. 


0    6    8 


FOR  PLAINTIFFS. 


15 


John  Stephens  (who  was  a  Witness 
to  the  Execution  of  the  Mar- 
riage Settlement)  for  the  Plaintiffs, 
saving  just  Exceptions 

To  Mr.  Maddocks  to  move 

Attending  him  and  Register  to 
draw  up  and  enter  Order* 

Paid  for  Order,  Entry,  three  Copies, 
and  Service 

Attending  the  Defendant  thereon,  and 
with  him  to  the  Examiner 

Rule  to  produce  Witnesses 

Rule  to  pass  Publication 

Term  Fee,  Clerk,  and  Solicitor 

Letters  and  Messengers 


CHARGE. 

£    s.   d. 


0    2 
0  10 


6 
6 


0    6    8 


0  14    6 


0    6 

8 

0    8 

8 

0    8 

8 

0  16 

8 

0    5 

0 

TAX   OFF. 

£    s.    d. 


MICHAELMAS   VACATION   FOLLOWING. 

Paid  for  Six  Clerks  Certificate  of 
Pleading  being  filed        -  0     3    4 

Paid  setting  down  Cause,  and  for 
the  Register's  Note  -  15    8 

Drawing  Praecipe  for  Subpoena  to 
hear  Judgment,  attending  leaving 
same  at  Subpoena  Office,  and  after- 
wards for  same        -  0    6    8 

Paid  for  four  Subpoenas  to  hear 
Judgment  -  1  12    0 

Service  thereof  on  ten  of  the  Defen- 

« 

dants  -  -  1  15  0 
Drawing    and    engrossing    Affidavit 

thereof,  Duty,  and  Oath         -         0    9  8 

Paid  filing  same,  and  for  Office  Copy   0    8  8 


*  See  Hands'  Cbao.  for  the  Order,  97. 


16  BILL  OF  COSTS 

X  CHABOB.  |        TAX  OW. 

£  s.  d.\    £  e.  d. 
Attending  at  several  Places  to  find 

out  the  Residence  of  the  Defend- 
ant Charles  Williams  but  without 
Effect  -  -  0    6    8 

Attending  Mr.  R.  his  Solicitor,  to 
request  he  would  accept  the  Sub- 
poena for  the  Defendant,  which  he 
declined,  and  enquiring  of  him 
where  the  said  Defendant  was  to 
be  found,  which  he  likewise  de- 
clined  informing  me  -  0    6    8 

Attending  the  said  Defendant's 
Clerk  in  Court,    making  similar  £-068 

Enquiries  -  -  0    6    8 

Drawing  Petition  to  the  Master  of 
the  Rolls,  that  Service  of  the 
Subpoena  on  the  said  Defendant's 
Clerk  in  Court  might  be  deemed 
good  Service,  engrossing,  and  Duty  0    6    8 

Drawing  Affidavit  in  support  there- 
of, Engrossing,  Duty,  and  paid 
two  Oaths  -  -  0    8    8 

Paid  answering  Petition  -  0    5    6 

Attending    thereon    to    get    Order 

drawn  up  -  -  0    6    8 

Paid  filing  Affidavit  -  0    5    0 

Paid  for  Order,  and  Entry  *  0    6    6 

Copy,  and  personal  Service  thereof 
with  the  Subpoena,  on  the  Clerk 
in  Court        -  -  0    4    6 

Drawing  and  engrossing  Affidavit 
of  the  Service  of  the  Subpoena, 
Duty  and  Oath        -  -  0    7    8 

Paid  filing  same,  and  for  Office  Copy  0    6    8 

*  See  Hands'  Chan,  for  the  Order,  110. 


FOR  PLAINTIFFS.  17 


HILARY  TEEM,    1821. 

CHAROB.      I      TAX  OFF. 

£    s.    d.\£     8.    d. 

Paid  the  Examiner's  Bill,*  for  ex- 
amining Witnesses,  and  Office 
Copy  of  Plaintiff's  Depositions         4  17    8 

Paid  for  the  Office  Copy  of  the  De- 
fendant's Deposition,  fo.  17  12    2 

Abbreviating  Depositions,  fo.  51  0  17    0 

Making  two  fair  Copies  thereof,  to 
add  to  Briefs  of  pleadings,  three 
Sheets  each  -  10    0 

The  Defendant  William  Lawrence 
having  become  Bankrupt,  attend- 
ing Mr.  John  Lawrence,  confer- 
ring and  advising  thereon,  and 
on  the  Necessity  of  filing  a  Sup- 
plemental Bill  against  his  As- 
signees -  0    6    8      0    6    8 

Perusing  the  Pleadings,  and  taking  In- 
structions to  draw  Supplemental  Bill.  0  13     4 

Attending  the  Solicitor  under  the 
Commission  for  the  Names  and 
Residence  of  the  Assignees,  the 
Date  of  the  Commission  and  As- 
signment, when  he  informed  me 
that  James  Bakewell,  Esq.  and  Mr. 
Robert  Harvey  were  the  Assignees  0    6    8 

Drawing  and  Copy  of  Supplemental 
Bill,fo.  29  f  -  -      1    9    0 

*  The  Examiner's  Bill  must  be  produced  before  it  can  be 
allowed. 

t  Tbe  Copy  is  included  in  the'  Is.  per  fo.  drawing.  See 
Orders. 

Vol.  I.  c. 


18  BILL  OF  COSTS 

CHARGE.      I     TAX  OFF. 

£    s.    d.  J  £   s.   d. 

Fee  to  Mr.  Maddocks  therewith,  and 

Clerk  -  -  13    6      0    2    6 

Attending  him  -  0    6    8      0    6    8 

Engrossing  Bill  -  0  14    6 

Parchment,  and  Duty  -  0    9    6 

Paid  filing  Bill  -  0    7    4 

Drawing  Praecipe  for  Subpoena,  and 
attending  to  leave  same  at  Sub- 
poena Office,  and  afterwards  for 
same  -  0    6    8 

Paid  for  Subpoena  -  0    8    0 

Service     thereof     on     Mr.     James 

Bakewell,  one  of  the  Assignees  0    5    0 

Many  Attendances  on  their  Solicitor 
to  request  their  Answer  to  be  put 
in  immediately  so  as  not  to  render 
it  necessary  to  adjourn  the  Cause     0  13     4      0  13     4 

Writing  Letter  to  Mr.  George  Ver- 
non an  Attorney  at  Stone,  with 
Instructions  to  serve  Subpoena  on 
Mr.  Robert  Harvey  at  Gayton, 
the  other  Assignee  -  0    3    6 

It  being  found  necessary  to  adjourn 
the  Cause  on  Account  of  the  An- 
swer not  being  filed  in  Time, 
drawing  Petition  for  that  Purpose, 
engrossing,  and  Duty  -  0    6    8 

Paid  answering  the  same  -  0  10    0 

Attending  thereon  to  draw  up  Order    0    6    8 

Paid  for  Order,  Entry,  three  Co- 
pies, and  Service  *  -  0  12     6 

Paid  the  Register  marking  the  Cause 

adjourned  -  0     1     0 

*   For  the  Order,  seo  Hands'  Chan.  100. 


FOR  PLAINTIFFS.  19 


CHARGE.     I        TAX  OFF. 

£     S.'  d.\£      8.     rf. 


Paid  for  Office  Copy  of  the  Answer  of 

the  Assignee,  fo.  21  -  14    6 

Close  Copy  thereof  *  -  0    7    0      0     7    0 

Abbreviating  Bill,  and  Answer,  fo. 
29  21  =  50  -  0  16    8 

Two  fair  Copies  thereof,  to  add  to 
former  Briefs,  four  sheets  each  16    8 

Fee  to  Mr.  Maddocks  to  peruse  the 
Brief  of  Bill  and  Answer,  and  ad-  , 

vise  on  the  Necessity  of  filing  a 
Replication  to  the  Answer  110       110 

His  Clerk  -  -  0    2    6      0    2    6 

Attending  him  -  0    6    8      0    6    8 

Replication,  and  f)uty  -        0  12    8 

Instructions  for  Counsel  to  move  for 
Subpoena  to  rejoin,  and  that  Ser- 
vice on  the  Defendant's  Clerk  in 
Court  might  be  deemed  good  Ser- 
vice -  0    2    6 

To  Mr.  Maddocks  to  move  -        0  10    6 

Attending  him  and  Register  to  draw 
up  and  enter  Order  -  0    6    8 

Paid  for  Order,  Entry,  Copy,  and 
Service  f  .    -  -        0    8    6 

Pad  for  Subpoena  -        0    8    6 

Service  thereof  -  0     2    6 

Rule  to  produce  Witnesses         -  0     8    8 

Attending  the  Assignees*  Solicitor  to 
get  him  to  consent  to  pass  Publi- 
cation immediately,  which  he 
agreed  to,  and  attending  the 
Clerks  in  Court  thereon  0    6    8 

*   Not  allowed  in  a  Town  Cau?o. 
t  For  the  Order,  see  Hands'  Chan.  89. 

c  2 


20  BILL  OF  COSTS 

charob.    I      tax  err. 
£    8.    d.\£     s.    cL 

Paid  Clerk  in  Court  Fee,  consenting 

to  pass  Publication  -  0    6    8 

Paid  Clerk  in  Court  for  Office  Copy 

of  Defendant's  Deposition,   taken 

by  Commission,  fo.  74.  -464 

Abbreviating  same  -  14    8 

Two   fair  Copies   to  add  to  Brief, 

five  Sheets  each  -  1  13     4 

Drawing  Observations  for  Counsel, 

two  Brief  Sheets  -  0  13    4 

Two    Copies    thereof    annexed    to 

Briefs  -  -  0  13    4 

Fee  to  Mr.    Shadwell   with    Brief, 

and  Clerk  -  -  8  10    6 

Attending  him  -  0    6    8 

Fee  to  Mr.  Maddocks,  with  Brief  and 

Clerk  -  -  5     7    6 

Attending  him  -  0    6    8 

Attending  the  Counsel  severally,  to 

get  a  Consultation  fixed  *  -    0  13    4 

Attending   the    Consultation  at   Sir 

Samuel  Romilly's  Chambers  0  13 

Consultation  Fee  to  Mr.  Shadwell      2    % 
The  like  to  Mr.  Maddocks  -        2     4 

To  Mr  ShadwelTs  Clerk  and  Servant 

on  Consultation  -  -  076076 

Making  Copy  of  the   Title  of  the 

Cause  and  Prayer  of  the  Bill  for 

the  Chancellor  -  0    3     4 

Attending  at  the  Prerogative  Office 

in  Doctors  Commons,  giving  In- 

structions  for  the  Original  Will  be- 

*  The  Costs  of  a  Consult  at  on  will  not  l>e  allowed  in  Costs 
between  Party  and  Party. 


4 

0  13 

4 

0 

2    2 

0 

6 

2    4 

6 

FOR  PLAINTIFFS.  21 


CHARGE.     I     TAX  OWW. 

£    9.    d.\£    3.    d. 


ing  brought  to  Lincoln's  Inn  Hall 
on  the  Hearing  of  the  Cause  0    6    8 

Paid  on  that  Occasion  *  -  10    0 

March  9th  and  10th,  attending 
Court  each  of  these  Days,  the 
Cause  being  in  the  Paper,  but  not 
called  on,  Clerk  in  Court  and  So- 
licitor -  -  16    8 

11th.  Attending  Court,  Cause 

called  on,  and  Part  heard,   Clerk 
in  Court  and  Solicitor  -      10    0 

12th.  Attending  Court,  when 


the  Cause  was  finally  heard,  and 
Decree  made,  Clerk  in  Court  and 
Solicitor  -  -        1     0    0 

Paid  Court  Fees,  and  Officers  f  0  IS    0 

Paid  the  Clerk  from  the  Prerogative 
Office  for  his  Attendance  with  the 
Will  three  Days  extra  J  -        1  11     6 

Paid  for  Copy  of  the  Minutes  0  12    0 

Making  a  Copy  thereof  for  the 
Parties  ||  -  -  0    8    6      0    8    6 

Perusing  the  same,  and  attending 
the  Defendant's  Solicitor  thereon, 
and  afterwards  on  the  Register, 
endeavouring  to  procure  an  Alter- 
ation to  be  made  therein,  but  with- 
out Effect  -  -  0  IS    4      0    6    8 

*  If  this  Attendance  had  been  in  the  same  Term  as  the 
Attendance  on  the  Examiner  (see  ante,  p.  14,)  this  Fee  would 
have  been  no  more  than  10s. 

t  Only  10s.  is  allowed  by  the  Rules  and  Orders  of  the  Court. 

X  Strictly  the  Clerk's  Fee  is.  no  more  than  10s.  for  each  of 
these  Day's  Attendance. 

1  This  is  not  allowed  between  Party  and  Party,  nor  between 
Solicitor  and  Client,  unless  particularly  desired, 


22  BILL  OF  COSTS 

CHAHOB.      |      TAX  OFF. 

£    *.   d,\£  s.  d. 
Attending  Mr.  Maddocks,  advising  on 

the  Minutes,  when  he  recommend- 
ed an  Application  to  the  Court  to 
rectify  the  same  -  0    6    8       0    6    8 

Drawing  Notice  of  Motion  for  that 
Purpose,  three  Copies,  and  Ser- 
vice -  -  0    8    0 

Drawing  and  engrossing  Affidavit  of 
the  Service  thereof,  Duty  and 
Oath 

Paid  filing  same,  and  Office  Copy 

Perusing  Papers,  and  taking  In- 
structions for  Brief  on  Motion  0     6    8      0    6     8 

Drawing  same 

Fair  Copy  thereof  for  Counsel 

Copy  of  the  Minutes  for  him 

Fee  to  Mr.    Shadwell   to  move  to 

rectify  Minutes,  and  Clerk  13    6       0    2    6 

Attending  him 

Attending  Court  on  Motion,  when 
the  Minutes  were  ordered  to  be 
rectified  as  prayed 

Paid  for  the  Order  * 

Attending  the  Register,  examining 
and  passing  same,  and  to  procure 
the  Minutes  to  be  rectified  agree- 
able thereto  -  0  13     4 

Paid  entering  the  Order  -         0    8    0 

Paid  for  a  Copy  of  the  Minutes  as 
rectified  -  0  13    0 

Making  a  Copy  thereof  -        0    3    6      0    3    6 

Perusing  and  considering  the  same, 
and  attending  the  Register  and 
the  Defendant's  Solicitor  finally 
settling  the  same  -  0  13  4      0  13     4 

*  For  the  form  of  tho  Order,  see  Hands'  Chan.  120. 
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FOR  PLAINTIFFS.  23 

CHAROK.        I        TAX  OP*. 

£   s.    d.  |  £   s.   d. 
Paid  for  the  Decree  -  9     2    6 

Perusing  and  examining  the  Decree, 

with  the  Proceedings,  previous  to 

the  same  being  passed  0  13    4      0  13    4 

Attending   passing  the  Decree,  and  > 

examining    the     same     with     the 

Defendant's     Office     Copies     the 

whole  Morning  -  0  13    4 

Attending  to    leave    Decree   to    be 

entered  -  -  0    6    8 

Paid  entering  the  same  -  1  12    0 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

EASTEB    TERM,  1821. 

Making  Copy  of  the  ordering  Part 
of  the  Decree  for  the  Master  *  0    5    0      0    2    6 

Drawing  Advertisement,  for  the 
Creditors  to  come  in  and  prove 
their  Debts  -  -  0    6    8      0     6    8 

Paid  Master's  Clerk  for  Advertisement  0  10    6 

Attending  the  Master  for  the  same, 
and  afterwards  on  the  Printer  of 
the  Gazette  therewith  -  0    6    8 

Paid  inserting  the  same  in  the  Ga- 
zette -  -  13    0 

Paid  for  the  Gazette  -  0    0     9 

Making  two  Copies  of  the  Advertise- 
ment -  -  0     4    0 

Paid  inserting  the  same  in  the  Morn- 
ing Advertiser  and  the  Morning 
Herald  -  -  0  14    0 

Attending  the  Printers  therewith  0    6    8 

*  The  Masters  always  allow  2s.  6d.  and  will  rarely  allow 
more. 


24  BILL  OF  COSTS 

CHARGK.     I        TAX  OFF. 

£    8.   d.  I  £    s.   d. 

Perusing  the  Pleadings,  and  taking 
Instructions  to  draw  Interrogato- 
ries for  the  examination  of  the  De- 
fendants, the  Executors  0  13    4 

Drawing  same,,fo.  16,  and  Copy  for 

the  Master  -  0  16    0 

Warrant  on  leaving  same,  Copy,  and 

Service*       '  -  0    7    6 

May  10.  Warrant  to  proceed  there- 
on, Copy  and  Service  -        0    4    6 

12th.  Attending  thereon,  but 

the  Defendant's  Solicitor  did  not 

attend  -  -  0    6    8 

Another  Warrant  to  proceed  thereon, 

Copy  and  Service  -  0    4    6 

14th.  Attending  thereon,  when 

the    Interrogatories    were    settled 

and  allowed  -  0    6    8 

Paid  for  the  Master's  Certificate  of 
Allowance,  &c  -  1  10    6 

Paid  the  Master's  Clerk  engrossing 
the  Interrogatories,  Parchment  and 
Duty  -  -  0  16    0 

Attending  the  Master  for  his  Certi- 
ficate and  to  file  same         -  0    6    8 

Paid  filing  Certificate  of  Allowance, 
and  for  Office  Copy  -  0    4  10 

Warrant  for  the  Defendants,  the 
Executors,  to  bring  in  their  Exa- 
mination, Copy,  and  Service  0    4    6 

Term  Fee,   Clerk,   and  Solicitor        0  16    8 

Letters  and  Messengers  0    5    0 

*  Duty  of  Is.  upon  each  Warrant,  and  the  late  Orders  allow 
Is.  6d.  for  Copy  and  Service  of  every  Warrant  on  a  Clerk  in 
Court. 


FOR  PLAINTIFFS .  26 

TEINITY   TERM,  1821. 

CHAR  OB.     I        TAX  OWW. 

£    8.    d.\  £    s.    d. 

Another  Warrant,  for  the  Defendants, 
the  Executors,  to  bring  in  their 
Examination,    Copy,   and   Service  0    4    6 

Drawing  peremptory  Advertisement 

for  Creditors  -  0    6    8      0    6    8 

Paid  Master's  Clerk  for  same  0  10    6 

Attending  for  the  Advertisement, 
and  afterwards  on  the  Printer  of 
the  Gazette  therewith  -  0    6    8 

Paid  inserting  the  same  in  the  Ga- 
zette -  -  13    0 

Paid  for  the  Gazette  -  0    2    3 

Making  two  Copies  of  the  Adver- 
tisement -  -  0    4    0 

Paid  inserting  the  same  in  the  Morn- 
ing  Advertiser  and  the  Herald  0  14    0 

Attending  the  Printers  therewith  0    6    8 

Another  Warrant  for  the  Defendants, 
the  Executors,  peremptorily  to 
bring  in  their  Examination,  Copy, 
and  Service  -  0    4    6 

Attending  thereon,  and  the  Master 
gave  the  Defendants  three  Weeks 
Time  to  bring  in  their  Examine 
tion,  and  the  Solicitors  signed  the 
Master's  Book,  undertaking  to  bring 
in  the  Examination  within  that 
Time,  and  to  pray  no  farther  Time  0    6    8 

Paid  for  Office  Copy  of  the  Examina- 
tion of  the  Defendants,  the  Execu- 
tors, fo.  230  -  *  13    8    4 


26  BILL  OF  COSTS 

CHARGE.     I     TAX  OW*. 

£  S.      d.    J  £    S .     d. 

Fair  Copy  for  Use  -  3  16    8 

Perusing  and  considering  the  same, 

in  order  to  see  if  the  Interroga- 
tories were  fully  answered ;  when 

it  appeared  that  the   Examination 

was  very  deficient  -  110      0    6    8 

Instructions    for    Counsel    to    move 

to  refer   the   Interrogatories    and 

Examination   to    the    Master,    to 

see  if  the  same  were  sufficient  or 

not  -  -  0    2    6 

Fee  to  him  therewith  -  0  10    6 

Attending  him  and  Register,  to  draw 

up  and  enter  Order  -  0    6    8 

Paid  for  Order,   Entry,   Copy,  and 

Service  -  0    8    6 

Drawing  instructions  for  Counsel  to 

attend  the  Master  thereon    -  0    2    6 

Fee  to  Mr.  Maddocks  therewith  and 

Clerk  -  -  2    4    6      0    2    6 

Attending  him  -  0     6    8 

Warrant  to  proceed  thereon,   Copy, 

and  Service  -  0    4    6 

Another  Warrant  to  proceed  thereon, 

Copy,  and  Service  -  0    4    6 

Attending  thereon,  when  Defendant's 

Solicitor  did  not  attend  -        0    6    8 

Peremptory    Warrant,     Copy,     and 

Service  -  -  0    4    6 

Attending  thereon,  when  the  Master 

decided  that  the  Examination  was 

insufficient  -  -068 

Paid  for  his  Report,  &c.  -  1  10    6 


0    2 

6 

0  10 

6 

0    6 

8 

0    6 

6 

FOR  PLAINTIFFS.  27 

i 

CHARGE.     I      TAX    OFF. 

£    8.     d.\£    8.    d. 

Attending  the  Master  for  Report, 
and  attending  filing  -  0    6    8 

Paid  filing,  and  for  Office  Copy  0    6  10 

Instructions  to  Counsel  to  move 
that  the  Defendants  might  put  in 
their  Examination  in  four  Days, 
or  stand  committed  to  the  Ser- 
jeant at  Arms 

Fee  to  him  therewith 

Attending  Court,  reading  Master's 
Report,  and  attending  Register 
to  draw  up  and  enter  Order 

Paid  for  Order,  and  Entry 

Copy  and  personal  Service  upon  the 
Defendant's  Clerk  in  Court  *  0    5     0 

Attending  Searching  at  the  Master's 
Office,  to  be  informed  if  the  Exa- 
mination had  come  in,  and  found 
none  -  -  0    6    8      0    6    8 

Paid  for  Master's  Certificate  thereof 
and  Clerk  -  -  1  10    6 

Attending  the  Master  for  same,  and 
attending  filing  -  0    6    8 

Paid  filing,  and  for  Office  Copy  0    5  10 

Instructions  to  Counsel,  to  move 
that  the  Serjeant  at  Arms  might 
take  Defendants  into  Custody,  &c.   0     2    6 

Affidavit  of  Service  of  Order,  Duty, 
and  Oath  -  -  0     6    8 

Filing  6ame,  and  for  Office  Copy  0    5     7 

*  The  Order  directs  the  Service  of  the  Order  to  be  upon  the 
Clerk  in  Court  personally.  See  Hands1  Chancery,  139,  where 
the  order  is  given  verbatim. 


28  BILL  OF  COSTS 

CHARGB.     I     TAX  OFF. 
£     S.     d.  \£     8.     A 

Attending  Court  reading  Master's 
'Certificate  -  -  0  13     4 

Paid  for  Order  ajid  Entry  -        0  10    6 

Copy  and  personal  Service  upon  the 
Defendant's  Clerk  in  Court  0    5     0 

Paid   for   a   Copy   of  their  further 

Examination,  fo.  12  -  0  14    0 

Fair  Copy  for  Use  -  0    4    0 

Perusing  and  considering  the  same       0    6    8 

Attending  Mr.  John  Lawrence, 
conferring  and  advising  on  the 
Examination,  and  on  the  Neces- 
sity of  compelling  all  Books  and 
Papers,  &c.  to  be  left  with  the 
Master  -  -  0  13    4      0    6    8 

Warrant  for  the  Defendants,  the 
Executors,  to  bring  in  all  Books 
and  Papers,  Copy,  and  Service         0     4    6 

Second  Warrant  for  the  like  Purpose  0    4    6 

Third  Warrant  for  the  like  Purpose    0    4    6 

Attending  at  the  Master's  Office  upon 

the  Production  -  0    6    8 

Paid  for  a  Copy  of  Affidavit  of  the 
production  of  the  Papers,  &c.  fo.15  0    7.   6 

Attending  Mr.  John  Lawrence  con- 
ferring on  the  Defendant's  Exa- 
mination, their  Account,  &c. 
when  it  was  thought  proper  to 
have  an  Inspection  of  the  Books 
and  Papers  left  -  0    6    8      0    6    8 

Warrant  to  inspect  same,  Copy,  and 

Service  -  -  0    4    6 

Attending    thereon,    and   inspecting 

the  same  -  -  0    6    8 


FOR  PLAINTIFFS.  29 


CHAR6B.  TAX  OPP. 


The  Decree  having  directed  that,  in 
taking  the  Accounts  before  the 
Master,  it  should  be  distinguished 
what  was  Principal  and  what  was 
Interest  of  the  Testator's  Personal 
Estate,  perusing  and  arranging 
the  Accounts,  scheduled  to  the 
Defendant's  Examination,  and 
making  a  very  laborious  Calcula- 
tion of  what  was  Principal,  and 
what  was  Interest,  previous  to 
preparing  the  Charge  -  2    2    0       2    2    0 

Drawing  Charge  of  Principal  and 
Interest  of  the  Personal  Estate 
received  by  Defendant  Wilson, 
one  of  the  Executors,  fo.  80,  and 
fair  Copy  for  the  Master  -        2  13     4 

Warrant  on  leaving  the  same,  three 
Copes,  and  Service  -        0    7    6 

Drawing  the  like  Charge  against  the 
other  Defendant  and  Executor 
Johnson,  fo.  26  -  -        0  17    4 

Paid  for  Warrant  on  leaving  same, 
three  Copies,  and  Service  0    7    6 

Paid  for  two  Warrants  to  proceed  on 
the  above  Charges,  three  Copies, 
and  Service  -  -         0  15    0 

Jane  6th.  Attending  each  Warrant, 

and  proceeded  -  0  13    4 

Paid  for  two  other  Warrants  to  pro- 
ceed, Copies,  and  Service         -        0  15    0 

8th.   Attending  thereon,  when 

the  same  were  allowed  -  0  13     4 

Warrant  for  the  Defendants,  the 
Executors,  to  bring  in  their  Dis- 
charge, Copy,  and  Service  0    4    6 


so 


BILL  OF  COSTS 


CHAROB, 

£    8.    d. 


0    4    6 


10    6 


0    9    0 


0    6    8 


0    6    8 


Another  Warrant  for  that  Purpose, 

Copy,  and  Service 
Paid  for  a  Copy  of  the  Discharge  of 

the  Defendant  Wilson,  fo.  41. 
The  like  of  Defendant  Johnson,  fo. 

18 
Attending  Mr.  John  Lawrence  con- 
ferring and  advising  thereon,  and 
on  several  Items  which  appeared 
objectionable 
June  16.      Attending    Warrant  on 
the  Defendant  Wilson's  Discharge, 
and  proceeded 
The  like  on  the  defendant  Johnson's 
Discharge 

18th.     The  like  Attendance  on 

both  Warrants,  when  the  same  were 
allowed 
Paid  for  a  Copy  of  the  Defendant 
Venables'  Charge  of  Principal  and 
Interest  due  on  his  Mortgage  on 
Part  of  the  Testator's  Estate,  fo.  4.  0 
Copy  thereof  *  0 

Attending  a  Warrant  thereon,  when 

the  same  was  allowed 
Paid  for  Office  Copy  of  said  Defen- 
dant's Costs  at  Law  in  disputing 
Mr.  John  Harvey's  Agreement  for 
renting  the  Farms  at  Leigh  and 
Beamhurst,  fo.  12 
Attending  Warrant  thereon,  when  the 
Master  refused  to  allow  the  Costs, 
and  directed  the  Bill  to  be  taxed      0     6    8 


TAX    OFF. 

£   s.    d. 


0  13     4      0  13     4 


0  13    4 


2 
1 


0 

4 


0    6    8 


0    6    0 


0    14 


Copies  are  allowed  only  in  Country  Causes. 


FOR  PLAINTIFFS.  31 


CHARGK.      |      TAX    OFP. 

?     8.     d.\    £   8.    d* 


Attending  at  the  Exchequer  Office 
taxing  same  as  between  Attorney 
and  Client,  when  the  Costs  were 
reduced  from  i?33  15s.  Id  to 
£20  fo.  Gd.  -  -  0    6    8 

Attending  Mr.  John  Lawrence  con- 
fen-bg  and  advising  on  the  Situ- 
ation  of  the  Infant  Plaintiffs,  and 
on  a  proper  Maintenance  to  be 
allowed  for  them,  in  order  to  ' 
carry  in  a  Proposal  before  the 
Master ;  and  on  the  Necessity  of 
obtaining  a  separate  Report  of  the 
Debts  and  Legacies,  in  order  to 
have  the  Allowance  for  the  Main- 
tenance as  early  as  possible  0    6    8 

Paid  for  a  Copy  of  a  Claim  of  Debt 
made  by  John  Stephens,  a  Cre^ 
ditor,  on  Bond  and  several  Notes 
of  Hand,  fo.  10  -  0    5    0 

Paid  for  a  Copy  of  his  Affidavit 
made  in  Support  thereof,  fo.  8  0     4    0 

Attending  Mr.  John  Lawrence,  con- 
ferring and  advising  thereon,  and 
on  the  Propriety  of  inspecting 
Mr.  Stephens'  Account  in  the 
Testator's  Books  0    6    8      0    6    8 

Warrant  to  inspect  Books,  Copy 
and  Service  -  0    4    6 

Attending  thereon,  when  there  ap- 
peared a  Setoff  to  the  Account        0    6    8 

June  14.  Attending  a  Warrant  on 
the  Creditor's  Claim,  when  the 
Set-off  was  admitted  and  allowed, 
and  the  Debt  ascertained  0     6     8 


32  BILL  OF  COSTS 

CHARGE.     I     TAX   OFF. 

£  s.    d.  I  £   s.    d. 
Drawing  State  of    Facts  respecting 

the  Infant  Plaintiffs,  and  a  Pro- 
posal for  "their  Maintenance,  fo. 
20  -  -  -  0  18    4 

Attending  Mr.  John  Lawrence, 
taking  Instructions  for  his  Affida- 
vit in  Support  thereof  -  0    6    8 

Drawing  the  same,  fo.  10         -  0  10    0 

Attending  him  reading  over  and  set- 
tling Affidavit  -  0    6    8      0    6    8 

Engrossing  Affidavit,  Paper,  and 
Duty  -  0    5  11 

Attending  him  reading  over  the 
Affidavit,  and  afterwards  to  the 
Master's  Chambers  to  swear  to 
the  same  -  -  0  13    4      0    6    8 

Paid  Oath  -  -        0     1     0 

Warrant  on  leaving  State  of  Facts 
and  Proposal,  and  Affidavit,  three 
Copies,  and  Service        -  0    7     6 

Warrant  to  proceed  thereon,  Copies, 

and  Service  *  -  -  0    7    6 

Attending  thereon,  when   the    same 

was  allowed  -  0    6     8 

Drawing  Notice  of  Motion,  that  the 
Master  might  be  at  liberty  to 
make  a  separate  Report*  of  the 

*  Wherever  the  Situation  of  Infants  for  whom  a  Maintenance 
is  ordered  by  the  Decree  requires  an  early  Allowance  of  such 
Maintenance,  the  Solicitor  should  take  care  to  have  a  Direction 
in  the  Decree  that  the  Master  shall  be  at  liberty  to  make  a 
separate  Report  thereof,  otherwise  it  cannot  be  done  without  a 
distinct  Order  being  had  for  that  Purpose,  and  at  a  heavy 
,  expence. 


FOR  PLAINTIFFS.  33 

CHAROft.     |     TAI    OF*. 

£    s.    d.\£    s.    d. 

Personal  Estate,  aiid  Maintenance, 

three  Copies,  and  Services     -  0    8  v0 

Drawing  and  engrossing  Affidavit  of   . 

the  Service  thereof,  Duty  and  Oath  0    7    8 
Paid   filing    same,    and    for    Qttbe 

Copy  f       0    6    8 

Drawing  Brief  for  Counsel,  Wn*iove, 

three  Brief  Sheets  p-  10    0 

Fair  Copy  thereof  for  Chisel    -        0  10    0 
Copy  Notice  annexed*-/'      -  0    10      0    0    6 

Fee  to  Sir  Samuel  Romilly  to  move, 

and  Clerk  -  .  2    4    6      0    2    6 

Attending  him  -  -  0    6    8 

Attending  Court  on  Modem,  when 

Order  made         .     -  .  0  18    4 

Paid  for  Order  -  -  0  17    0 

Attending  the  Register,   examining 

and  passing  the  same  -  0  18    4      0    6    8 

Paid  entering  the  Order  -  0    8    6 

Making  Copy  of  the  Order  for  the 

Master  -  -  0    8    6 

Paid  him  for  a  Copy  of  Draft  of  Re- 
port of  Maintenance,  &c  fo.  90        2    5    0 
Perusing  and  considering  the  same, 

and  making  many  Alterations  and 

Corrections  therein  -  110      110 

Attending  Mr.  John  Lawrence  con- 
ferring and  advising  thereon  0    6    8      0    6  f 
Warrant  on  Report  being  prepared, 

three  Copies,  and  Services  %  0    7    6 

Three  Warrants  to  settle  the  same, 

Copies,  and  Services  -  1     2    6 

Attending  thereon,  when  Report  was 

settled  -  -  10    0 

Vol.  I.  d 


84  BILL  OF  COSTS 

V 

CHABOS.     I      TAX  OFF. 

£     8.    d.   J  £    s.    d. 

Paid  for  Warrant  to  sign   Report, 

three   Copies,   and   Services  0    7    6 

Attending  the  Master's  Clerk  exa- 
mining the  Transcript  with  the 
Draft  Report  as  settled  -        0    6    8 

Paid  for  Report  *  -  15    0 

Paid  Transcribing  same,  and  Stamps   17    6 

Gave  Master's  Clerk  -  2    2    0 

Attending  to  file  Report      -  0    6    8 

Paid  filing  same,  and  for  Office  Copy  1  17    4 

Drawing  Charge  against  the  Defen- 
dant Johnson  for  Rents  and  Profits 
of  the  Testator's  Estate  received 
by  him,  fo.  12  -  0    8    0 

Warrant    on    leaving    same,    three 

Copies  and  Services  -076 

Warrant  to  proceed  thereon,   three 

Copies  and  Services  -  0    7    6 

Attending  thereon,  when  the  Charge 

was  allowed  -  0    6    8 

Paid  for  a  Copy  of  the  said  Defend- 
'  ant's  Discharge,  on  Account  of  the 
Rents  and  Profits,  fo.  8        -  0    4    0 

Close  Copy  thereof  f  -  0    2    8      0    2    8 

Attending  a  Warrant  thereon,  when 

.    the  same  was  allowed  -        0    6    8 

Perusing  the  Papers,  and  taking  In- 

'  structions  to  I  draw  Interrogatories 

•  By   Lord  Hardwicke's    Orders,    1741,    £1.    5s.   after  a 
Decree. 

t  In    Country   Causes    Copies  are    allowed,  not  in  Town 
Causes. 


FOR  PLAINTIFFS.  86 

CHAR0B.     I       TAX  OFF. 

*      £    S.    d.  J  £    s.     d. 

for  the  Examination  of  Witnesses 
to  prove  the  Rental  and  Value  of 
some  Farts  of  the  Estate,  and  a 
contingent  Interest  in  a  Sum  of 
Money  charged  thereon  0  13    4 

Attending  Mr.  John  Lawrence,  con- 
ferring and  advising  thereon,  and 
as  to  the  stating  a  Case  for  the 
Opinion  of  Mr.  Morgan,  the  Ac- 
tuary of  the  Equitable  Society,  on 
the  Value  of  the  contingent  In- 
terest, previous  to  drawing  the 
Interrogatories  -  0    6    8      0    6    8 

Drawing  Case,  one  Brief  Sheet 

Fair  Copy  thereof  for  the  Solicitor 
of  the  Defendants  the  Executors 

Attending  him  settling  the  same 

Copy  thereof  for  Mr.  Morgan's  Opi- 
nion thereon 

Gave  him  therewith 

Attending  him  with  the  Case,  and 
afterwards  for  the  same,  and  his 
Opinion,  and  conferring  and  ad- 
vising thereon  -  0  13    4 

Drawing  Interrogatories  for  the 
Examination  of  Mr.  Morgan,  and 
fair  Copy,  fo.  8  -  0    8    0 

Fee  to  Mr.  Maddocks  therewith,  and 
Clerk 

Attending  him 

Engrossing  same 

Paid  for  Parchment  and  Duty 

Attending  Mr.  Morgan  to  fix  a  Time 
for  his  being  examined,  attending 
the  Examiner  thereon,  and  after- 

d  2 
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36  BILL  OP  COSTS 

ciMBei.    I    tax  orr. 

£  8.  d.  I  £  s.   cL 
wards  attending.  Mr.  Morgan   to 
the  Examiner's  Office  *  0  13    4 

Paid  Mr.  Morgan  for  his  Trouble 
in  attending  to  be  examined  2    2    0 

Warrant  to  enlarge  Publication,  three 

Copies,  and  Services  -  0    7    6' 

Attending  thereon,  and  Publication 
enlarged  for  three  Weeks         -        0    6    8 

Paid  for  Master's  Certificate  that  a 
Commission  was  necessary  for  the 
Examination  of  Witnesses  in 
Staffordshire  to  prove  the  Rental 
and  Value  of  the  Estates,  tran- 
scribing, &c.  -  1  10    6 

Paid    filing    same,    and    for  Office 

Copy  -  .  0    4  10 

Attending  the  Master  for  same,  and 

attending  filing  -  0.68 

Instructions  for  Counsel  to  move 
on  the  Master's  Certificate,  for  a 
Commission  to  examine  Witnes- 
ses in  Staffordshire,  and  .that  the 
Defendant's  Clerk  in  Court  might 
name  Commissioners  within  four 
Days 

Attending  Counsel  therewith 

To  Mr.  Maddocks  to  move 

Attending  him,  and  Court  on  Mo- 
tion f  -  -  0  13     4 

*  The  Master  himself  may  examine  the  Witness*  but  he  can- 
nut  do  so  by  his  Clerk.  3  Fes.  t>03,  607. 

f  This  Charge  is  allowed  by  the  late  Orders,  and  was  allow- 
ed before,  the  Solicitor  being  supposed  to  attend  with  the  Cer- 
tificate. 


0    2 

6 

0    6 

8 

0  10 

6 

FOR  PLAINTIFFS.  37 

CHAROl'.      I      1.4  X    OFF. 

£    *.    (L  j  £    s.   d. 
Paid  for  Order,  Entering,  three  Co- 
pes, and  Services  -  0  11     0 
Attending  at  several  Places  to  pro- 
cure the  Names  of  Commissioners, 
and  attending  the  Clerk  in  Court 
with  their  Names  and  Descriptions, 
and  to  bespeak  the  Commission        0    6    8 
Paid  for  Commission              .  16    9 
Takinglnstructions  for  Interrogatories  0  13     4 
Drawing  same,  and  fair  Copy*  fo.  18  0  18    0 
Fee  to  Mr.  Maddocks  and  Clerk  to 

settle  and  sign  -  13    6      0    2    6 

Attending  him  -  0    6    8      0    6    8 

Engrossing  Interrogatories  0    9    0 

Paid  for  Parchment  and  Duty  0    9    6 

Writing  to  Mr.  Minshull,  an  Attor- 
ney at  Rugeley,  giving  him  very 
long  Instructions  for  the  Execu- 
tion of  the  Commission,  and  Copy 
Letter  -  0    5    0 

Taking  Instructions  for  Petition  to 
confirm  the  Master's  Report  of  the 
Personal  Estate,  and  Maintenance 
to  be  allowed  for  the  Infant 
Plaintiffs  .  0    6    8 

Drawing    Petition,   and   fair    Copy, 

fo.  86  -  -  4    6    0 

Engrossing  same  to  present  18    8 

Paid  for  Paper,  and  Duty,  two  Sheets  0    5  10 
Copy  of  the  Petition  for  the  Master 

of  the  Rolls  -  -  18    8 

*  The  late  Rules  and  Orders,  for  regulating  the  Fees,  allow  Is. 
per  fb.  for  drawing,  including  fair  Copy. 


I 


38  BILL  OF  COSTS 

CHARGE.      I      TAX   OFF. 

£    s.    d.  \  -£   s.    d. 

Paid  answering  and  setting  down 
Petition  -  -  0    6    6 

Attending  to  present  the  same,  and 

afterwards  for  the  same  answered     0  13    4      0    6    8 

Making  three  Copies  of  the  Petition 
and  Order  thereon  to  serve  4    6    0 

Service  thereof  on  three  Clerks  in 
Court  -  .  0    6    0 

Drawing  and  engrossing  Affidavit  of 
the  Service  thereof,  Duty,  and 
Oath  -  -  0    7    8 

Paid  filing  same,  and  for  Office  Copy  0    6    8 

Making  Copy  of  the  Petition    for 
Counsel,  eight  Brief  Sheets  and  a. 
Half  -  -  2    6    8 

Fee  to  Mr.  Maddocks  therewith,  and 
Clerk  -  -  2    4    6      0    2    6 

Attending  him  -  -  0    6    8 

July  81st  Attending  Court,  Petition 
in  the  Paper  but  not  called  on  0  10    0 

August  1st  Attending  Court,  Petition 

heard  and  Order  made  0  13    4 

Paid  Court  Fees,  and  Officers  0    7    0 

Paid  for  Order  1  15    0 

Perusing  the  same,  and  attending  the 
Register  passing  -  0    6    8 

Attending  leaving  same  to  be  en- 
toed  -  -  0    6    8 

Paid  entering  the  same  -  0    9    0 

Attending  the  Accountant-General 
with  the  Order  to  direct  the  Sums 
standing  in  his  Name  to  be  carried 
over  to  the  several  Accounts,  pursu- 
ant to  the  Order  -  0    6    8 


FOR  PLAINTIFFS.  89 


CHARGJC.      |     TAX   OF  P. 

£    8.     d.  \  £   8.   d. 


Paid    for    Certificate    thereof,  and 

Office  Copy*                -,  0    5  2 

Term  Fee,  Clerk,  and  Solicitor  0  16  8 

Letters  and  Messengers          -  0    5  0 


MICHAELMAS    TERM,   1821. 


I»« 


Attending  the  Bearer  of  the  Com- 
mission from  the  Country  on  its 
being  returned  executed,  to  procure 
him  to  be  sworn  at  the  Public 
Office  -  -  0     6    8 

Paid  his  Oath        -  -010  .     ,X& 

P^d  hi*  b™^  UP  ft.  Con^  .,; 

aon  -  -     '  0    5    0 

4 

Warrant  to  enlarge  Publication  for  a 

Week,  three  Copies,  and  Services  0     7    6  ■ .  , 

Attending  thereon  and    Publication 

enlarged  accordingly  -  0    6$ 

Warrant  to  pass  Publication,  three 

Copies,  and  Services  -  0    7    £ 

Attending    thereon  and  Publication 

passed  -  0    6    0 

Paid  Mr.  Minshull  of  Rugeley,  his 
m~+,*.C-£l*.*    8    9 

Paid  Clerk  in  Court  for  an  Office 
Copy  of  the  Depositions  of  Wit- 
nesses taken  under  the  Commission, 
fo.  66  -  "     -  3  17    0 

Abbreviating  the  same  -  12    0 

Perusing  and  considering  the  same, 
and  making  Minutes  thereon  0  13     4      0    6    8 

*  There  is  a  distinct  Certificate  for  each  carrying  over. 


t 


40  BILLS  OF  COSTS 

CHARGE.      I      TAX    OtW. 

£    a.    d,  \  £    s.   <2. 

Attending  Mr.  John  Lawrence,  con- 
ferring and  advising  with  him 
thereon  -  -  068068 

Paid'  the  Examiners  Bill  for  the 
Examination  of  Mr.  Morgan,  and 
for  Office  Copy  of  his  Deposition, 
fo.  8  •  -  -  1  18    4 

Abbreviating  the  Depositions  0    2    8 

Drawing  State  of  Facts  respecting 
the  Testator  s  Freehold,  Copyhold 
and  Leasehold  Estates,  of  which 
he  died  seized  and  possessed,  and 
fair  Copy,  fo.  16  -  0  10    8 

Warrant    on    leaving    same,    three 

Copies,  and  Services  -  0    7    6 

Warrant  to  proceed   thereon,   three 

Copies,  and  Services  0    7    6 

Attending  thereon,   when  the  same 

was  allowed  -  0    6    8 

Drawing  Particular  of  the  Estates  to 
be  sold  pursuant  to  the  Decree, 
and  fair  Copy,  fo.  15  -  0  10    0 

Warrant    on    leaving    same,     three 

Copies,  and  Services  -  0    7    6 

Warrant  to  settle  the   same,    three 

Copies,  and  Services  -  0    7    6 

Attending  thereon,   when    the   same 

was  settled  0    6    8 

Drawing  Instructions  for  Advertise- 
ment for  Sale  of  the  Estates  0    6    8 

Paid  the  Master  for  Advertisement     0  10    6 

*  See  Order  of  Court,  22nd  of  April,  181 1,  for  regulating  the 
Fees  of  Attendance,  &c.  in  the  Examiner's  Office.  Beamets 
Orders,  475.  et  infra. 


FOR  PLAINTIFFS.  41 

CHAR  OB.     |     TAX  OF*. 

£    9.    d.  \£    s.    d. 

Attending  the  Master  for  the  same, 
and  on  the  Printer  of  the  Gazette 
therewith  -  -  0    6    8 

Paid  inserting  the  same  in  the  Gazette  ISO 

Paid  for  the  Gazette  -  0    12 

Making  two  Copies  of  the  Adver- 
tisement -  -  0    4    0 

Paid  inserting  same  in  the  Daily  Ad- 
vertiser and  the  Morning  Herald      0  17    0 

Attending  the  Printers  therewith  0    6    8 

Warrant  to  fix  a  Time  for  the  Sale 
of  the  Estates,  three  Copies,  and 
Services  -  0    7    6 

Attending  Mr.  John  Lawrence,  con- 
ferring and  advising  on  the  Par- 
ticular as  settled,  and  on  a  Time 
mo«t  proper  for  the  Sale  0    6    8 

Attending  the  Warrant,  when  the 
26th  of  January,  at  Six,  was  ap. 
pointed  -  -  0    6    8 

Drawing  Instructions  for  a  peremp- 
tory Advertisement  for  the  Sale        0    6    8 

Paid  the  Master  for  same  -      0  10    6 

Attending  him  for  the  same,  and 
afterwards  on  the  Printer  of  the 
Gazette  therewith  -  0    6    8 

Paid  inserting  the  same  *  1  13    0 

Making  four  Copies  of  the  Advertise- 
ment -  -  0    8    0 

Paid  inserting  Advertisement  in  the 
Daily  Advertiser,  and  the  Morning 
Herald,  and  Suffolk  Chronicle,  Six 
Times  -  -  3    8    0 

Attending  the  Printers  therewith         0    6    8 


4ft  BILL  OF  COSTS 

CHARGE.       I     TAX  OP*. 

£    8.     d.\  £    8.     d. 

Making  a  Copy  of  the  Particular  of 
the  Estates  for  the  Printer  0    5    0 

Attending  him  therewith  giving  him 

Directions  -  -  0  IS    4      0    6    8 

Attending  him    afterwards,  settling 

and  correcting  the  proof  sheet  0  13    4 

Paid  the  Printer  his  Bill  as  per  Re* 
ceipt  -  -  6  12    4 

Paid  the  Master's  Clerk  for  Parti- 
culars  of  Sale  for  14  Bidders  *         4  10  >  0 

Drawing  State  of  Facts,  respecting 
the  Rentals  and  Value  of  the 
Estates,  directed  by  the  Decree, 
to  have  that  Inquiry  made,  and 
also  of  the  Value  of  the  contin- 
gent Interest  in  the  Sum  charged 
thereon  respectively,  fo.  24  0  16    0 

Warrant    on    leaving    same,    three 

Copies,  and  Services  -  0    7    6 

Warrant  to  proceed  thereon,   three 

Copies,  and  Services  -  0    7    6 

November  12th.  Attending  thereon 
but  the  other  Solicitors  did  not 
attend  -  .-068 

*  The  Composition  Money  formerly  claimed  by  the  Masters 
in  lieu  of  written  Copies  of  Particulars  of  Sale  of  Estates,  has 
been  altered,  by  Order  of  Court  directing  that  the  Solicitor  for 
the  Party  prosecuting  any  Decree  or  Order  for  Sale  should  be  at 
Liberty,  in  cases  in  which  the  Master  should  think  fit,  to  print 
and  disperse  as  many  Particulars  as  should  be  thought  beneficial 
under  the  Direction  oi  the  Master,  in  whose  Office  such  Sale 
should  be,  paying  Sixpence  per  Side  for  so  many  printed  Copies 
as  there  should  have  been  actual  Bidders  at  the  Sale  and  no  more, 
and  that  such  Payment  should  be  allowed  the  Solicitor,  upon  the 
Taxation  of  his  Costs.  24th  March,  1814.   Beam.  Orders,  484. 


FOR  PLAINTIFFS.  48 

CHAROB.     I     TAX  OFF. 

£    3.    d.\£    s.    d. 

Another  Warrant  to  proceed  thereon, 

three  Copies,  and  Services  -     0    7    6 

November  14th.  Attending  thereon, 
and  proceeded  -  0    6    8 

Another  Warrant  to  proceed  thereon, 

three  Copies,  and  Services      -         0    7    6 

16th.    Attending  thereon, 

when  the  Master  allowed  the  State 

of  Facts  -  -  0    6    8 

Warrant  for  the  Defendants  to  bring 
in  their  Costs  up  to  the  Hearing, 
three  Copies,  and  Services        -        0    7    6 

Drawing  the  Plaintiff's  Bill  of  Costs 

up  to  the  Hearing,  fo.  68        -        2    5    4 

Warrant    on   leaving    same,    three 

Copies,  and  Services  -  0    7    6 

Three  Warrants  to  tax  Copies  and 

Services  -  -12    6 

Attending  taxing  Clerk   in   Court* 

and  Solicitor  -  2    0    0 

Paid  for  a  Copy  of  the  Defendants 
the  Executors,  and  several  others 
their  Costs,  fo.  52  -  16    0 

Attending  three  Warrants,  taxing 
the  same,  Clerk  and  Solicitor  2    0    0 

Paid  for  Copy  Bill  of  Costs  of  De- 
fendant, the  Assignee  of  Wil- 
liam Lawrence,  fo.  16  -  0    8    0 

Attending  Warrant  to  tax  the  same, 
Clerk,  and  Solicitor  -  0  13    4 


*  The  Clerk  in  Court  is  obliged  to  attend  in  person,  other- 
wise his  Attendance  will  be  disallowed.  A  Clerk  or  writing 
Agent  upon  Taxation  of  Costs,  is  not  allowed. 


44  BILL  OF  COSTS 

CHAHOB.     I     TA1  OPP. 

£    8.  d.\£    6.    d. 
Paid  for  a  Copy  Bill  of  Costs  of  the 

Defendant  Charles  Williams,  fo.  40  1    0  0 
Attending  two  Warrants,  taxing  the 

same,  Clerk,  and  Solicitor                 16  8 

Term  Fee,  Clerk,  and  Solicitor             0  16  8 

Letters  and  Messengers        -                0    5  0 

HILARY  TEEM,    1822. 

January  26th.  Attending  the  Sale 
of  the  Estates  at  the  Master's 
Chambers  the  whole  Afternoon  *        10    0    0    6    8 

Drawing  further  Charge  against  the 
Defendant  Johnson,  for  Rents 
and  Profits  received  by  him,  fo.  6     0    4    0 

Warrant    on     leaving   same,    three 

Copies,  and  Services  0    7    6 

Warrant  to  proceed,  three  Copies, 
and  Services  -  0    7    '6 

Attending  thereon,  when  the  Charge 

was  allowed  -  0    6    8 

Paid  for  a  Copy  of  the  said  Defend- 
ant's further  Discharge  in  respect 
of  the  Rents  and  Profits,  fo.  4  0    2    0 

Copy  thereof  f  -  -  0    14 

Attending  thereon,  when    the  same 

was  allowed  -  -  0    6    8 

Paid  for  a  Copy  of  the  Master's  Ge- 
neral Reports  fo.  150  -  8  15    0 

*  Several  of  the  Masters  require  that  Warrants  should  be 
taken  out  to  authorise  this  Charge :  in  which  Case  the  Warrants, 
Copies,  and  Services,  are  charged,  and  6s.  8d.  for  the  Attend- 
ance on  each  Warrant. 

t  Copies  are  allowed  in  County  Causes,  not  in  Town  Causes. 


FOR  PLAINTIFFS.  45 


CRARGB.     I     TA1   OFF. 

£    S      d.  I  £    3,  tf . 


Making  Copy  thereof  8  10    0 

Warrant    on    preparing    the    same, 

three  Copies,  and  Services  0    7    6 

Perusing  and    considering  the  Re- 
port, and  making  many  Alterations 

and  Corrections  therein  -        2    2    0      8    8    0 

The  Purchaser  of  Lots  1  and  2,  at 

the   Sale  of  the    Estates,   having 

given  a  Notice  of  Motion  that  he 

might,    on  paying    the    Purchase 

Money   into    Court,    he    let   into 

Possession    of   the    Estates,    and 

into  Receipt  of  the  Rents  from 

Christmas  last ;   drawing  Brief  for 

Counsel  to  appear  on  the  Motion 

and  to  consent  thereto,  and  to  pray 

that  when  the  Money  was  paid  in, 

it  might  be  laid  out,  and  carried 

to  the   Account  directed    by   the 

Decree 
Pair  Copy  thereof  for  Counsel 
Making  Copy    of    the    Notice    of 

Motion  annexed  -  0    10      0    0    6 

Fee  to  Mr.  Maddocks  therewith 
Attending  him 
Attending  Court  on   Motion,   when 

the  Order  was  made  as  prayed  0  18    4 

Attending  at  the  Accountant-Gene- 
ral Office  to  search  if  the  Money 

was  paid  in,  and   to  request  the 

same  might  be  laid  out  pursuant 

to  the  Decree  and  Order  0    6    8 

Drawing  Request  for  that  Purpose, 

and  Copy         -  -  0    2    6 

Paid  for  Certificate  of  Investment        0  10    6 
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46  BILL  OF  COSTS 


CHABOB.     |     TAX   OFF. 

£    8.    d.  \£    s.    d. 


The  like  of  the  Stock  purchased 
being  transferred  to  its  proper 
Account  -  -  0  10    6 

Ten  Warrants  to  settle  the  Master's 
General  Report,  Copies,  and  Ser- 
vice -  -  3  15    0 
Attending  thereon                 -                8    6    8 
Warrant  to  sign  the  Report,  three 

Copies,  and  Services  -  0    7    6 

Attending  the  Master's  Clerk,  exa- 
mining the  Transcript  of  the  Re- 
port with  him  previous  to  its  being 
signed  -  -  0    6    8 

Paid  for  Report  -  -  15    0 

Paid  Master's  Clerk  his  Fee,  and  for 

transcribing  Stamp,  Sec.  4  16    0 

Paid  filing  same,  and  for  Office  Copy  5  IS  10 
Attending,    filing  Report,    and  for 

Copy  -  -  0    6    8 

Instructions  for  Counsel  to  move, 
to  confirm  Report  nisi,  and  (the 
Defendants  being  many  in  Num- 
ber) that  Service  of  the  Order  nisi 
on  their  Clerks  in  Court  might  be 
deemed  good  Service  -  0    2    6 

To  Mr.  Maddocks  to  move        -         0  10    6 
Attending  him,  and  Register  to  draw 

up  and  enter  Order  -  0    6    8 

Paid  for  Order,  Entry,  three  Copies, 

and  Services  -  0  12    6 

Drawing  and  engrossing  Affidavit  of 

the  Service  thereof,  Duty,  and  Oath  0    6    8 

Paid  filing  same,  and  for  Office  Copy  0    5    8 

Paid  for  Certificate  of  no  Cause  shewn  0    16 

Instructions  for  Counsel,  to  move  to 

confirm  Report  absolute  -  0    2    6 


FOR  PLAINTIFFS.  47 


CHAROB.     I     TAX  0¥¥, 

£   s.   d.\£  s.   d. 


To  Mr.  Maddocks  to  move        -  0  10    6 

Attending  him,  and  Register  to  draw 

up  and  enter  Order  -  0    6    8 

Paid  for  Order,  Entry,  three  Copies, 

and  Services  -  0  12    6 

Drawing  Petition  to  set  the  v  Cause 

down  before    the    Master  of  the 

Rolls  for  further  Directions,  and 

subsequent  Costs,  engrossing,  and 

Duty  -  -  0    6    6 

Paid  answering  same  -  0  12    6 

Attending  thereon,  and  to  draw  up 

Order  -  -  0    6    8 

Paid  for  Order  for  that  Purpose,  and 

Entry,  three  Copies,  and  Services  0  12  6 
Making  a  Copy  of  the  Decree  for 

the  Master  of  the  Rolls,  fifty  Sides 

(at  8d.  each  side)  -  1  13  4 

The  like  of  Report,  eighty-six  Sides 

(at  6d.  each  side)  .  2    3    0 

Attending  to  leave  the  same  0    6    8 

Pud  on  leaving  »  -050 

Paid  setting  down  Cause  for  further 

Directions  and  subsequent  Costs  0  2  0 
Drawing  and  engrossing  Affidavit  of 

the    Service    thereof,    Duty,   and 

Oath  -  -  -         .078 

Paid  filing  same,  and  for  Office  Copy 

thereof  -  -  0    6    8 

Drawing   brief   for    Counsel,    eight 

Sheets  *  -  -  2  13    4 

Making  two  fair  Copies  thereof  for 

Counsel  -  -  2  13 


*  Each  Brief  Sheet  should   contain  ten   Chancery  Sheets. 


48  BILL  OF  COSTS 


CHARGE. 
£      S.    (L 

6 

8    6 

0 

6    8 

4 

6    6 

0 

6    8 

TAX     OFF. 

£   s.    <L 


To  Mr.  Shadwell  and  Clerk  with 
Brief 

Attending  htm 

To  Mr.  Maddocks  and  Clerk,  with 
Brief  -  -  4    6    6      0    2    6 

Attending  him 

Making  two  Copiesof  the  Accountant- 
GeneraPs  Certificate  of  the  Monies 
carried  to  the  different  Accounts  in 
his  Name,  for  Counsel  -  0    4    0 

February,  4th.  Attending  Court, 
Cause  in  the  Paper  but  not  called 
on,  Clerk  in  Court,  and  Solicitor     0  13    4 

5th.  The  like   Cause  heard, 

and  Order  made  for  the  Defend- 
ants, the  Executors  and  Devisees 
in  Trust,  to  pay  in  their  Balances, 
and  for  Payment  of  the  Creditors 
with  subsequent  Interest,  and  re- 
ferring it  to  the  Master  to  compute 
subsequent  Interest  on  the  Defend- 
ant Venables*  Mortgage,  who,  on 
executing  a  Conveyance  of  the 
mortgaged  Estates  with  the  Appro- 
bation of  the  Master,  was  to  be  paid 
his  Principal  and  Interest  by  Sale 
of  a  sufficient  Part  of  the  Stock  in 
the  Cause,  &c.  A  Receiver  to  be 
appointed  of  the  Estates  remain- 
ing, unsold,  and  various  other  Di- 
rections made,  Clerk  in  Court  and 
Solicitor  -  -  10    0 

Paid  Court  Fees,  and  Officers  *  0  13    4 

*  By  Lord  Hardwicke's  Orders,  1741,  only  10s. 


FOR  PLAINTIFFS.  49 


CHAROK.     1 

£   ».   d.\ 

TAX  Oft. 

£    *.    d. 

0  15    0 

0    7    6 

0    6    8 

1 

8  12    6 

Paid  for  Copy  Minutes 

Close  Copy  -  -      • 

Perusing  and  attending  the  Regis- 
ter, settling  the  same 

Paid  for  Decree 

Perusing  and  examining  the  same 
with  the  Papers,  and  making  many 
Corrections  therein  -  0  13    4      0  13     4 

Attending  the  Register,  and  the  De- 
fendant's Solicitors,  examining  and 
passing  the  Decree  -  0  13     4 

Paid  entering  the  same  -  1  12    0 

Copy   ordering  part  of   Decree  for 

the  Master  -  0    2    6 

Attending  Mr.  Lawrence  advising  on 
a  proper  person  to  be  appointed  re- 
ceiver of  the  Estates  unsold  0    6    8 

Drawing  Proposal  for  a  Receiver,  and 

copy  for  the  Master,  fo.  4        -        0    £    8 

Warrant  on  leaving  three  Copies  and 

Services  -  -  0    7    6 

Warrant  to  proceed,  three  Copies  and 

Services  -  -  0    7    6 

Attending  thereon,  when  Defendant's 
Attorney  attended  and  opposed 
same,  and  left  a  proposal  for  a  dif- 
ferent person  to  be  appointed  Re- 
ceiver -  '•  ->  0    6    8 

Paid  for  Copy  thereof,  fo.  5       ,  -        0    2    6 

Writing  to  Mr.  Lawrence  informing 
him  thereof  -  -  0    3    6      0    3    6 

Attending  Mr.  Lawrence  conferring 
and  advising  on  Defendant's  propo- 
sal, when  it  was  determined  to  sup- 
port our  own  Receiver  -  0    6    8      0    6    8 

Vol.  I.  e 


«a  BILL  OF  COSTS 

CHARGE.     I        TAX  OW9. 

£  s.  d.\  £    s.   d. 

Warrant  to  proceed  on  Plaintiff's  pro- 
posal for  Receiver,  three  Copies  and 
Services  -  -  0    7    6 

The  like  on  Defendant's  proposal, 
three  Copies  and  Services         -        0    7    6 

Attending  both  Warrants,  Defend- 
ant's  Attorney  refused  to  proceed, 
and  Master  allowed  our  proposal, 
and  disallowed  Defendant's      -        0  13    4 

Paid  for  Copy  Receiver's  Recogni- 
zance, fo.  12  -  - 

Fair  Copy  - 

Attending  to  settle  same 

Paid  for  Copy  of  Report  approving 
Receiver  and  Recognizance,  fo.  10 

Fair  Copy  - 

The  like  of  Report  appointing  Re- 
ceiver, fo.  10  - 

Attending  settling  same 

Term  Fee,  Clerk  and  Solicitor 

Letters  and  Messengers  -  0    6    0      0    10 

EASTER  TEBM,  1822. 

Attending  the  Register  for  his  Cer- 
tificate to  sell  Stock  for  Payment 
of  the  taxed  Costs  up  to  the  Hear- 
ing, and  afterwards  attending  the 
Accountant-General  to  bespeak 
the  Sale  -  -  0    6    8 

Paid  for  Certificate  of  Sale,  and 
filing  same  -  0    6    0 

Attending  at  the  Accountant-Gene- 
ral's  to  receive  Plaintiff's  Costs  *      0    6    8      0    6    8 

*  This  Fee  is  not  allowed  even  between  Solicitor  and  Client. 
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FOA  PLAINTIFFS.  51 

CHAHOB.     I        TAI  OPP. 

£  s.  A  I  £    s.  d. 

Paid  filing  the  Certificate  of  Pay- 
ment thereof  -  -  0    4    6 

Paid  for  a  Copy  of  John  Stephens' 
Claim  for  subsequent  Interest  on 
his  Bond,  part  of  his  Debt  proved 
in  the  Cause,  fb.  3  -  0    16 

Attending  Warrant  thereon,  when 
the  same  was  allowed  -  0    6    8 

A  separate  Report  being  made  of 
the  subsequent  Interest  allowed, 
attending  the  Register  with  the 
Order  made  on  further  Directions 
for  his  Certificate  to  the  Account- 
ant-General to  sell  a  sufficient 
Part  of  the  Fund  for  the  Payment 
of  the  Debts  pursuant  to  the  said 
Orders,  and  afterwards  attending 
the  Accountant-Greneral  to  be-  s 
speak  the  Sale  -  -  0    6    8      0    6    8 

Paid  for  a  Certificate  of  Sale  thereof  0    6    0 

Attending  the  Defendant  Vehables 
for  his  Mortgage  Deeds  and  Papers, 
in  order  to  prepare  the  Conveyance, 
pursuant  to  the  Decree  '     -  0    6    8 

Perusing  same,  as  Instructions  to 
draw  the  Conveyance         -  0  18    4    0    6    8 

Drawing  the  Release,  six  Skins,  and 
fair  Copy  -  -  6    0    0 

Copy  thereof  to  lay  before  Counsel, 
by  the  Master's  Direction,  for  his 
Perusal  and  Settlement,  on  behalf 
of  all  Parties  -  1  10    0      1  10    0 

To  Mr.  Shadwell,  and  Clerk,  there- 
with -  -  4    6    6 

e  2. 


0  15 

a 

2    4 

6 

0    6 

8 

1    0 

0 

0    5 

0 

52  BILL  OF  COSTS 

'  CHARGE.     I        TAX  OVW. 

£   s.    d.  J   £    s.   d~ 
Attending  Kim  -  0    6    8 

Drawing  Assignment  of  an  outstand- 
ing Term  from  the  Mortgagee"^ 
Trustee,  three  Skins  -  3    0    0 

Fair  Copy  thereof  for  Mr.  Shadwell's 

Perusal  -  -  0  15    ff      0  15    0 

Fee  to  him  therewith,  and  Clerk    - 

Attending  him 

Drawing  Lease  for  a  Year  to  the 
Conveyance  in  Fee,  one  Skin 

Copy  thereof  for  the  Master        -        0    5    0      0    5    0 

Warrant    on    leaving    the     Drafts, 

Copy  and  Service  -  0    4    6 

Warrant  to  settle   the  Lease  for  a 

Year,  Copy  and  Service         -         0    4    6 

Attending  thereon,  when  the  same 
was  settled  -  0    6    8 

Three  Warrants  to  settle  the  Release, 

Copies  and*  Services  -  0  12    & 

Attending  thereon   when    the   same 

was  settled  -  -  10    0 

Two  Warrants  to  Settle  the  Assign- 
ment of  the  Term,  Copies  and 
Services  -  -  0    9    0 

Attending  thereon,  when  the  same 
was  settled  -  0  13     4 

Attending  examining  the  Engross- 
ment of  the  Deeds  with  the  Mas- 
ter's Clerk,  ten  Skins  *  -        1  13    4 

Five  Warrants  to  Examine,  and 
Services        -  -  -    1     2    6 

*  By  the  late  Orders  for  regulating  the  Fees,  J  0s.  is  allowed 
for  examining  the  Engrossment  of  Deeds  with  the  Draft  for  every 
three  Skins.     See  the  Orders  infra. 


FOR  PLAINTIFFS.  58 

CHARGE.     I        TAX  OFF. 

£    3.   d  |  £    s.  rf. 

Paid  the  Masters  Clerk  thereon  1  13    4* 

Paid  for  a  Copy  of  the  Mortgagee's 
Charge  of  subsequent  interest, 
fo.  3  -  -  0    16 

Close  Copy  thereof  for  the  Country    0    10      0     10 

Attending  a  Warrant  thereon,  when 

the  same  was  allowed  -  0    6    8 

Paid  for  Report  thereof,  and  of  the 

Allowance  of  the  Deeds  and  Clerk  3    9    6 

Attending    filing    Report,   and    for 

Office  Copy  -  -  0    6    8 

Paid  filing  the   same,  and  for  Office 

Copy  of  Report  -  0    8  10 

Paid  Master's  Clerk  for  Engrossing 

the  Deeds,  Parchment,  Duty,  &c.  19  14    8 

Attending  the  Defendant,  the  Mort- 
gagee, reading  over,  and  execu- 
ting all  the  Deeds  -  10    0 

Drawing   and    Engrossing   Affidavit 

thereof,  Duty,  and  Oath  0    8    8 

Warrant  on  leaving  Copy  of  Service     0    4    6 

Warrant  to  examine  Affidavit,  Copy 

and  Service  -  0    4    6 

Paid  for  Report  of  due  Execution, 

Transcribing,  Stamp,  and  Clerk       2    1     6 

Attending  to  procure  and  file  same       0    6    8 

Paid  filing,  and  for  Office  Copy  0    8  10 

Attending  the  Accountant-Genera], 
to  sell  sufficient  of  the  Stock 
to  pay  the  Defendant,  the  Mort- 


0 

6 

8 

0 

7 

0 

0 

4 

6 

Paid  for  Certificate  of  Sale 
Paid  filing  Certificate  of  Payment 
Attending  Mortgagee  to  receive  the 
Money  -  -  0    6    8 


54  BILL  OP  COSTS 

CHAITOS.     |       TA1   OFF. 

£   a.   d.  I  £    s    d. 
The  Defendants,  the  Executors,  not 
having    paid    in    their    Balances, 
drawing    Notice  of   Motion    that 
they  might  be  directed  to  pay  into 
Court  their   Balances  in  a   Fort- 
night, Copy  and  Service  0    4    0 
Drawing  and  engrossing  Affidavit  of 
the   Service    thereof,    Duty    and 
Oath            -            -            -  0    7    8 
Paid  filing  same,  and  for  Office  Copy    0    6    8 
Drawing  Brief  for  Counsel  to  move, 

two  Sheets  -  -  0  18    4 

Fair  Copy  fox  Counsel  -        0    6    8 

Copy  Notice  annexed  -  0    10      0    0    6 

To  Mr.  Sha4well,  to  move      -  110 

Attending  him  -  -        0    6    8 

Attending  at  the  AccountanuGene- 
raTs  for  a  Certificate  of  the  Mo- 
ney not  being  paid  -  0    6    8 
Attending  Court  on   Motion,  wheji. 
the  Order  was  ipade  to  pa\y  the 
Money  in  three  Weeks         -  0  18    4 
Paid  for  the  Order               -  1  18    6 
Attending  the    Register,  examining 

and  passing  the  s^me        -  0    6    8 

Paid  entering  -  -  0    7    0 

Copy  and  Service  -  0  14    0 

Attending  Clerk  in  Court  to  bespeak 
Writ  of  Execution  of  the  Order, 
and  leaving  the  Order,  &c.  with 
him  -  -  0    6    8 

Paid  Clerk  in   Court  for    Writ  of 

Execution  of  the  Order  *  2  13    4 

•  These  Qosts  when  .the  De&ndauAs.  asabraugfct  into  Con- 
tempt, as  they  were  ia  this  Case,  by  tho  issuing  the  Attachment, 


FOR  PLAINTIFFS.  66 

CHAROB.  |  TAX  OFF. 

£   s.  d.\     £    a.   d. 

Making  two  Copies  thereof  0  10    0 

Personal  Service  on  the  two  Defend- 
ants .  -  0  10    0 

Attending  at  the  Accountant-Gene- 
raTs  Office,  to  enquire  whether 
the  Executors  had  paid  in  their 
Money,  when  it  appeared  they 
had  not ;  and  attending  afterward* 
for  a   Certificate  of  that  Fact        0    6    8 

Drawing  Affidavit  of  the  Service  of 
the  Writ  of  Execution,  Engross* 
ing,  Duty,  and  Oath  -068 

Paid  filing  same  -  0    4    0 

Paid  for  Attachment  against  the 
two  Defendants  -  0  12    9 

Warrant  thereon,,  and  Messenger         0    8    6      0    3    6 

Attending  the  Sheriff's  Officer,  in- 
structing him  .  0    6    8      0    6    8 

The  Defendants  having  at  length 
paid  in  their  Balances,  drawing 
Request  to  lay  out  the  Money 
which  was  Principal  tor  be  carried 
to  that  Account  -  0    3    6 

Attending  the  Accountant-General 
therewith,  and  to  bespeak  the 
Purchase  -  -  0    6    8 

Paid  for  a  Certificate  of  laying  out 
the  Money,  and  of  Purchase  of 
Bank  Annuities  therewith  0  11    0 

Drawing  Request  to  lay  out  the 
Money  which  was  Interest  to  that 
Account  -  -  0    8    6 

the  Court  will  make  the  Defendant*  pay.    Secus,  if  the  Order  is 

complied  with ;  the  Costs  of  the  writ  of  Execution  are  then 

bone  hy  the  Party  suing  out  the1  Writ ;  but  no  Poundage  is  paid 

to  the  Sheriff,  for  executing  the  Attachment. 


46 


BILL  OF  COSTS 


Attending  the  Accountant-General 
therewith,  and  to  bespeak  the 
Purchase 

.Paid  for  the  Certificate  of  laying 
out  the  Money,  and  the  like  of  In- 
vestment -  + 

Drawing  Request  to  lay  out  the 
Money  arising  from  Rents  and 
Profits  of  the  Testator's  Estates  to 
that  Account 

Attending  the  Accountant-General 
therewith,  and  to  bespeak  the 
Purchase 

Paid  for  the  Certificate  of  laying 
out  the  same,  and  the  like  of  In- 
vestment 

Attending  the  Sheriff's  Officer,  to  re- 
quest the  Defendants  might  not 
be  arrested 

Paid  him  for  his  Trouble  in  enquir- 
ing after  them  several  Times 

Drawing  Bill  of  Costs  against  the 
Defendants,  the  Executors,  for 
their  Contempt,  fo.  4 

Attending  taxing  the  same  with  the 
Clerk  in  Court 

Paid  Clerk  in  Court  attending  thereon 

Attending  afterwards/  settling  and 
receiving  the  taxed  Costs 

The  Purchaser  of  the  remaining  Lots 
at  the  Sale  having  applied  for  Li- 
berty to  pay  in  his  Purchase  Mo- 
ney, and  that  he  might  be  let  into 
Possession  of  the  Estates  pur- 
chased by  him,  Drawing  Brief  for 
Counsel   thereon,  to  request   that 


£  s.  d. 


tax  or  P. 

£  #.  d. 


0    6    8 


0    6    0 


0    2    6 


0    6    8 


0  11    0 


0    6    8      0    6    8 


0  10    6      0  10    6 


0    2  8 

0    6  6 

0    6  8 

0  13  4      0  13    4 


FOR  PLAINTIFFS.  57 

CHAIOB.    I     TAX  OWW. 

£  s.   d.\  £    s.  d. 
the  Money  might  be  laid  out,  and 
that  the  Court  would  give  Direc- 
tions accordingly  -  0    6    8 

Fair  Copy  thereof,  for  him  -        0    8    4 

Fee  to  Mr.  Maddock  therewith  0  10    6 

Attending  him  -  -        0    6    8 

Attending  Court  when  Order  made, 
directing  the  Money,  when  paid 
in,  to  be  laid  out  -  0    6    8 

On  the  Money  being  paid  into 
Court,  drawing  Request  to  lay 
out  same  -  -  0    2    6 

Attending  the  Accountant-General 
therewith,  and  to  lay  out  the 
Money  -  -  0    6    8 

Paid  for  a  Certificate  of  laying  out 
the  same,  anfl  the  like  of  Invest- 
ment -  -  0    11  0 

Drawing  Bill  of  Costs,  subsequent 
to  the  Hearing,  and  fair  Copy, 
fo.  106  *  -  -         8  10    8 

Warrant  on  leaving  same,  three 
Copies  and  Service  -  0    7    6 

Four  Warrants  to  tax  same,  Copies 
and  Service  -  1  10    0 

Attending  thereon,  Clerk  in  Court, 
and  Solicitor  -  2  18    4 

Paid  for  a  .Copy  of  the  Costs  of  the 
Defendants,  the  Executors,  and 
Others,  fo.  68  -  1  14    0 

*  By  the  late  Orders  for  regulating  Fees,  Drawing  and  fair 
Copy  of  Bills  of  Costs  between  Party  and  Party  at  8d.  per  folio 
is  allowed. 


»  BILL  OF  COSTS 

CHAROB.     I       TAX  Off. 

£  s.    <L\  £   s.  d. 

Attending  two  Warrants  taxing 
same,  Clerk  and  Solicitor        -        16    8 

Paid  for  a  Copy  BiD  of  Costs  of  the 
Defendant,  th*  Assignee  of  Wil- 
liam Lawrence*  fo.  40  -  1    0    0 

Attending  two  Warrants,  taxing  the 
same,  Clerk  and  Solicitor         .        16    8 

Paid  for  a  Copy  Bill  of  Costs  of 
the  Defendant  Ckarles  Williams, 
fo.  80  -  -  0  10    ft 

Attending  taxing  the  same,  Clerk 
and  Solicitor  -  0  18    4 

Paid  for  Report  thereof ,  and  Clerk      £    0    6 

Paid  filing  same,  and  for  Office  Copy  0    5  10 

Attending  filing  Report  0    6    8 

Attending  the  Register  for  his  Cer- 
tificate, and  afterwards  on  the 
Accountant-General,  to  procure 
a  Sale  of  a  sufficient  Part  of  the 
Fund  to  pay  the  Costs  0    ft    8> 

Paid  for  Certificate  of  Sale,  and  for 
Office  Copy  -  0    6ft 

Paid  filing  Certificate  of  having  re- 
ceived the  same  -  0*    4    ft* 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  0    6    Of     0    1ft 


FDR  PLAINTIFFS.  «S 


BUI  of  Costs  of  Appointment  of  Receiver*  to  be 
paid  by  him,  and  charged  in  passing  hi*  first 
Account  before  the  Master. 

MICHAELMAS  TEEM,  1821. 

£  s.  d. 
Paid  for  Copy  of  Draft   of  Recognizance,  ft>. 

li  -  -  0    8    0 

Fair  Copy  -  -  -040 

Warrant  on  Preparing  same,  Copies  and-  two 

Services  -  -  0    ©    0 

Warrant  to  settle*  two  Copies  and  Services  0    6    0 

Paid  Drawing  and  Engrossing  Recognizance  0  10    0 

Parchment  and  Duty  -  -  2    0    0 

Paid  for- the  Master's  Allowance  -  0*26 

Paid  Drawing  and  Engrossing  Affidavit  of  Sure- 
ties, and  Duty  -  -  0    9    4 
Paid  for  Master's  Allowance                -                    0    2    6 
Paid    for    Draft   Report,  approving  Receiver, 
and  Allowing   Recognizance    and    Affidavit, 
fo.10                -                    -                   -050 
Pair  Copy           -                   -                   -034 
Warrant  on  preparing  same,  two  Copies  and,  Ser- 
*  vices                -,                    -  0    6    0 
Warrant  to  settle,  two  Copies  and  Services  0    6    0 
Attending  thereon               -                   -  0    6    8 
Warrant  to  sign  Report,  two  Copies  and  Ser- 
vices                  -.                  -               -  0    6    0 
Attending  thereon               -                   -  0    6    8 
Paidfor  Report,  Transcribing,  Stamps,  and  Clerk    2    1     6 
Attending  to  procure  and  file  same                -        0    6    8 
Paid  Fifing,  and  for  Office  Copy                -  0  10    0 
Warrant  to  enter  into  Recognizance,  two  Copies 
and  Services                   -                -  0    6    0 


*>  .  BILL  OF  COSTS 

£   s.  d. 

Attending  thereon  -  -  0    6    8 

Paid  for  two  Oaths,  and  three  Cognizors  *  0    9    6 

Paid  Master's  Clerk,  attending  to  inrol  Recogni- 
zance and  Receipt  -  .  0  10    0 

Paid    for   Draft    Report,    appointing  Receiver, 
fi>.  10  -  _  -050 

Fair  Copy  -  .  .  .084 

Warrant  on  preparing,  two  Copies  and  Services  0  6  0 
Warrant  to  settle,  two  Copies  and  Services .  0  6  0 
Attending  thereon  -  -  0    6    8 

Warrant  to  sign,  two  Copies  and  Services  0    6    t> 

Attending  thereon  .  .  0    6    8 

Paid  for  Report,  Transcribing,  Stamps  and  Clerk  2  16 
Attending  for  Report  and  filing  same  0    6    8 

Paid  for  Office  Copy  .    -  .  0  10    0 

Letters  and  Messengers  -  0    5    0 

MICHAELMAS  TERM,    1822 

CHARGE.     |       TAX   OFF. 

£  a.   d.  I  £  s.  d. 
Drawing    Receiver's    Account,    and 

fair  Copy  for  the  Master,  fo.  70.  f  S    6    8 
Warrant  on  leaving  the  same,  three 

Copies  and  Services    *  0     7    6 

Two  Warrants  to  proceed  thereon, 

three  Copies  and  Services  -    0  15    0 

Attending  thereon  -  0  18     4 

Paid  entering  the    Account  in  the 

Master's  Book  -  1  15    0 

#  If  token  in  the  Country. — Attending  to  get  Affida- 
vit sworn,  and  Recognizance  entered  into  0    6     8 

Paid  swearing  Affidavit,  and  for  three  Cognizors  0  11     6 

t  The  late  Orders  do  not  mention  the  drawing  Receivers 

Accounts,  but  8d.  is  allowed. 


FOR  PLAINTIFFS.  61 


CHARGS. 

£   8.    d. 

1     TAX  OFF. 

\£   8.   d 

Entering  the  same  in  a  Book  for  the 

Receiver                -                             1 

3 

4 

Paid  for  two  Books  to  enter  Accounts 

• 

in                        -                    .0 

8 

0 

Drawing  and   Engrossing  Affidavit, 

verifying  the  Account,  and  Duty      0 

9 

4 

Paid  Oath  before  a  Master  Extraor- 

dinary in  the  Country           -            0 

2 

0 

Paid  for  Master's  Allowance  of  the 

Account                -                            0 

5 

0 

Drawing    this    Bill     of   Costs    and 

• 

Copy,  fo.  7                 -                       0 

4 

8 

Warrant  on  leaving  the  same,  three 

Copies  and  Services             -             0 

7 

6 

Warrant  to  tax,    three   Copies  and 

Services                     -                         0 

7 

6 

Attending  Taxing         -             .»         0 

6 

8 

Paid  for  Copy  Draft  Report,  fo.  14     0 

7 

0 

Fair  Copy            -            -                    0 

4 

0 

Warrant  on  the   same    being    pre- 

> 

pared,  three  Copies  and  Services       0 

7 

6 

Warrant  to    settle  the  same,    three 

\ 

Copies  and  Services                 -         0 

7 

6 

Attending  thereon                  -              0 

6 

8 

Warrant  to  sign  Report,  three  Copies 

and  Services                -                       0 

7 

6 

Attending  thereon            -                    0 

6 

8 

Paid  for  Report,  Transcribing,  &c.      1 

7 

6 

Master's  Clerk          -                            2 

2 

0 

Paid  filing,  and  for  Office  Copy            0  12 

4 

Attending  to  file  same                 -          0 

6 

8 

Attending  to  procure  Accountant-Ge- 

nerars    directions  for  paying   ba- 

lance at  the  Bank,  and  to  pay  in  same  0  13 

4 

01  BILL  OP  COSTS 

CHAROB.      I     TAX   OWF* 

£    s.     d.\£  8.     d. 
Paid  filing  Certificate        -  -      ©    6    0 

Postage  of  Letters,  and  Messengers     0    6    0      0    10 

N.  B.  The  Receiver  will  be  allowed  any  extra  Ex- 
pence  which  he  has  been  put  to  in  ascertaining 
the  Propriety  of  Allowances  to  be  made  to  the 
Tenants,  and  for  any  Journies  necessarily  had  on 
that  Account,  to  be  verified  by  Affidavit,  and  Pro- 
duction of  Vouchers. 


The  Receiver's  Bill  of  Costs  on  passing  his  last 
Account,  and  for  vacating  his  Recognizance. 

N.  B.  So  much  of  the  Bill  as  respects  the  passing  the 
Account  will  be  the  same  as  above,  with  such  Alter- 
ations as  the  Variation  of  Circumstances  may  re- 
quire :  That  part  of  it  respecting  the  vacating  of 
the  Recognizance  will  be  as  follows : 

CHAflOB.        I     TAt   Off. 

£   9.    d.  \£    *.    d. 

Attending  and  taking  Instructions 
for  Petition  to  vacate  the  Recog- 
nizance -  -  0    6    8 

Drawing  same*  fo.  30  -  1  10    0 

Engrossing  same,  Paper  and  Duty       0  IS    8 

Attending  to  present  Petition,  and 
afterwards  for  same  answered  0    6    8 

Paid  answering    and  setting    down 

Petition  at  the  Rolls  -        0  10    0 

Copy  for  the  Master  of  the  Rolls         0  10    0 

Making  four  Copies  of  the  Petition, 
with  his  Honour's  Order  thereon 
to  serve  -  -  2    0    0 

Service    thereof  on  four    Clerks  in 

Court  -  -  0    8    0 


FOB  PLAINTIFFS.  6$ 

CHARGE.     I     TAX   Off. 

£      8.  d.\£      $.      d. 

Drawing  and  Engrossing   Affidavit 

of  Service,  Duty  and  Oath               0    8  8 
Paid  filing  the  same,  and  for  Office 

Copy                -                -                 0    7  8 
Attending  searching  for  the    Inrol- 

ment  of  the  Becogmzance                 0    6  8 

Paid  for  an  Office  Copy  thereof            0  18  0 
Brief  Copy  Petition  for   Counsel  on 

the  Hearing                -                 -    0  10  0 
Fee  to  Mr.  Maddocks  therewith,  and 

Clerk                -               -                18  6 

Attending  him                -                 -    0    6  8 

Attending  Court  on  the  Hearing          0  18  4 

Paid  Court  Fees  and  Officers  *             0    8  0      0    10 

Paid  for  Minutes  of  the  Order             0    8  6 

Copy  Minutes        -                  -            0    2  0 

Attending  Settling            -            -      0    6  8 

Paid  for  Order  thereon                -         2    3  6 
Attending  the   Register,    examining 

and  passing  same                -              0  18  4      0    6    8 
Paid  Entering                            -          0  16  6 
Paid  Clerk  of  the  Inrolment,  vacat- 
ing Fee  and  other  Officers1  Fees       1  16  0 
Attending  thereon                 -               0    6  8 
Drawing   Bill  of  Costs  and  Copy, 

fo.8.  -  -054 

Warrant  on  leaving,  Copy  and  Ser- 
vice -  -  0    4.6 
Warrant  to  tax  Costs,    Copy    and 

Service             -                                 0    4  6 

Attending  taxing                -                  0    6  8 
Letters  and  Messengers                -050 

•  The  Fees  in  Court  are  13s, ;  at  th«  Rolls,  7s. 


64  BILLS  OF  COSTS 

Bills  of  Costs  on  a  Petition  by  a  Party  entitled  to 
Part  of  the  Funds  in  the  Cause,  on  his  attaining 
his  Age  of  Twenty-One  Years. 


MICHAELMAS   TERM,  1822. 

£    8.     d.  I  £    8.     d. 

Perusing  Papers,  and  taking  In- 
structions for  Petition  -  0  18     4      0    6    8 

Drawing  same,  fo.  65  -  8    5    0 

Engrossing  same,  to  present,  Paper, 

and  Duty  -  1    6  10 

Attending  to  present   Petition,  and 

afterwards  for  same  -  0    6    8 

Paid  answering,  and  setting  down 
the  same  at  the  Rolls  -  0    6    6 

Making  Copy  of  the  Petition  for  the 

Master  of  the  Rolls  -  118 

Making  two  Copies  thereof,  to  serve    2    3    4 

Service    thereof   on  two    Clerks  in 

Court  -  -  0    4    0 

Drawing  and  Engrossing  Affidavit  of 
the  Service  thereof,  Duty  and 
Oath  -  -  0    8    8 

Paid  filing  same,  and  for  Office  Copy  0    7    8 

Attending  at  the  Parish  of  St.  Ippo- 
litts,  searching  the  Register  of 
Baptisms,  &c.  and  paid  for  Ex- 
tract -  -  0    7    8 

Drawing  and  Engrossing  Affidavit, 
verifying  the  Extract  in  Support 
of  the  Petition,  Duty  and  Oath     0    9    8 

Paid  filing  same,  and  for  Office  Copy  0    8     8 


3    5 

6 

0    6 

8 

0  13 

4 

0    7 

0 

0    8 

0 

0    6 

8 

8    4 

0 

FOR  PLAINTIFFS.  65 

CHARGE.     I       TAX   OFF. 

£   s.   d,\  £    $.    d. 

Brief  Copy  of  the  Petition  for 
Counsel  -  -  118 

Making  Copy  of  the  Accountant* 
GeneraTs  Certificate  of  the  Funds 
annexed  to  Brief  -  0     1     0 

Fee  to  Mr.  Maddocks,  with  Brief, 
and  Clerk 

Attending  bim      - 

Attending  Court  when  the  Petition 
was  heard,  and  Order  made 

Paid  Court  Fees  and  Officers 

Paid  for  the  Minutes 

Attending  Register  settling  the 
Minutes  ... 

Paid  for  Order 

Attending  the  Register,  examining, 
and  passing  same  -  0    6    8 

Paid  entering  Order  and  for  Expedi- 
tion* -  -  -15    0      0    7    6 

Attending  the  Register  for  his  Cer- 
tificate, and  afterwards  on  the 
Accountant-General  therewith,  and 
with  the  Order  directing  the  Trans- 
fer to  be  made  -  0    6    U 

Paid  for  Certificate  of  Transfer,  and 
filing  same  -  -  0    7    0 

*  No  Charge  for  Expedition  paid  to  any  of  the  Officers  for 
accelerating  the  drawing,  or  entering,  or  filing  any  Order,  Report, 
or  other  Proceeding,  can  be  allowed.  A  Complaint  to  the  Court 
for  any  Neglect,  by  wilfully  withholding  the  drawing,  or  entering, 
or  filing,  would  be  very  favourably  received ;  and  the  Officer  in 
whose  Department  it  occurred,  would  be  dismissed  or  very 
severely  reprimanded :  it  has  of  late  become  a  most  intolerable 
Grievance  and  calls  loudly  for  Redress. 

Vol.  I.  f 


66        BILL  OF  COSTS  FOR  PLAINTIFFS. 

CHAROB.     I       TAX   OFF. 

£    s.  d.  I  £   8.    d. 
Attending  on  the  Payment  of   the 
Money,  and  filing  the  Certificate 
thereof            -             -                .068 

Paid  filing  same        -  -        -    0    3  6 

Term  Fee,  Clerk  and  Solicitor  0  16  8 

Letters  and  Messengers  -  0    5  0 


PRACTICAL 
OBSERVATIONS  AND  REMARKS 

APPLICABLE  TO  THE  FOREGOING 

BILLS    OF  COSTS; 

AND  TO 

The  Pleadings  and  Proceedings  in  general  on  the  Part  of  a 

Plaintiff  in  the  Court  of  Chancery. 


To  convey  to  the  junior  Practiser  the  most  perfect 
Comprehension  of  a  Suit  in  the  Court  of  Chancery,  will 
be,  to  transcribe  in  the  Words  of.  a  noble  and  learned 
Judge*,  who  has  attained  the  highest  Rank  in  his  Profes- 
sion, "  That  a  Suit  to  the  extraordinary  Jurisdiction  of  the 
44  Court  of  Chancery,  on  Behalf  of  a  Subject  merely,  is 
44  commenced  by  preferring  a  Bill,  in  the  Nature  of  a  Peti- 
44  tion,  to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
44  Commissioners  for  the  Custody  of  the  Great  Seal,  or  to 
44  the  King  himself  in  his  Court  of  Chancery,  in  Case  the 
44  Person  holding  the  Seals  is  a  Party,  or  the  Seals  are  in 
44  the  King's  Hands.  But  if  the  Suit  is  instituted,  on  Be- 
44  half  of  the  Crown,  or  of  those  who  partake  of  its  Pre- 
44  rogative,  or  whose  Rights  are  under  its  particular  Pro- 

*  The  Right  Honourable  Lord  Redesdale,  late  Lord  High 
Chancellor  of  the  Kingdom  of  Ireland. 

f  £ 


68  PRACTICAL  DIRECTIONS 


« 


"  tection,  as  the  Objects  of  a  Public  Charity  (a),  the  Matter 
"  of  Complaint  is  offered  to  the  Court  by  way  of  Informa- 
"  tion,  given  by  the  Proper  Offifcer  (the  Attorney  or  Solicitor- 
"  General,)  and  not  by  Way  of  Petition.  If  the  Suit  does 
c*  not  immediately  concern  the  Rights  of  the  Crown,  its 
"  Officers  depend  on  the  Relation  of  some  Person  whose 
"  Name  is  inserted  in  the  Information,  and  who  is  termed 
the  Relator  (ft) :  in  this  Case  his  personal  Complaint,  being 
joined  to,  and  incorporated  with,  the  Information  given 
to  the  Court  by  the  Officer  of  the  Crown,  they  form 
together  an  Information  and  Bitt9  and  are  so  termed  (i)." 
A  few  preliminary  Observations,  introductory  to  the  pre- 
paring and  framing  a  Bill  in  Chancery,  may  be  considered 
as  an  excusable  Digression  when  addressed  to  the  junior 
Branches  of  the  Profession,  for  whose  Use  and  Instruction 
the  following  Treatise  is  principally  intended. 

An  Original  Bill,  praying  the  Decree  of  the  Court,  touch- 
ing Rights  claimed  by  the  Person  exhibiting  the  Bill,  in 
opposition  to  Rights  claimed  by  the  Person  against  whom 
the  Bill  is  exhibited,  must  show  the  Right  of  the  Plaintiff 
or  Person  exhibiting  the  Bill,  by  whom  and  in  what  Manner 
he  is  injured,  or  in  what  he  wants  the  Assistance  of  the 
Court;  and  that  he  is  without  Remedy,  except  in  a  Court 
of  Equity,  or  at  least  is  properly  relievable,  or  can  be  most 
effectually  relieved  there  (d) :  every  necessary  Circumstance, 
as  Time,  Place,  Manner,  and  other  Incidents  (i),  ought  to 
be  plainly,  yet  succinctly  alleged  (/) ;  whatever  is  essential 
to  the  Right  of  the  Plaintiff,  and  is  necessarily  within  his 
own  Knowledge,  ought  to  be  charged,  positively  and  with 
Precision :  it  is  not  a  sufficient  Averment  of  a  Fact  in  a 

(a)  3  Atk.  750,  757.  (d)  Red.  Tr.  Ch.  30. 

(ft)  1  Ves.  j.  247.    4  Bro.  C.  (e)  1  Ves.  j.  287.    8  Ves. 

C.38.    2  Eden.  230.  398.    2  Vcs.  j.  327,  328. 

(c)  Red.  Tr.  Ch.  6.  18,  78.  (/)  Ord.  Ch.  Bea.  Ed.  70r 

Cowp.P1.21.    SMadd.Chan.  166. 
164. 


AND  REMARKS.  09 

Bill  to  state  that  the  Plaintiff  is  so  informed  (a) :  but  the 
Claim  of  the  Defendant  may  be  stated  in  general  Terms; 
and  if  a  Matter  essential  to  the  Determination  of  the  Plain- 
tiff's Claims  is  charged  to  rest  in  the  Knowledge  of  the 
Defendant,  or  must  of  necessity  be  within  his  Knowledge 
only,  and  is  consequently  the  Subject  of  a  Part  of  the  Dis- 
covery sought  by  the  Bill,  a  precise  Allegation  is  not  re- 
quired. A  Charge  in  a  Bill  that  A  was  of  a  weak  and 
feeble  Understanding,  approaching  almost  to  Idiotcy,  was 
held  to  be  an  Allegation  sufficiently  precise,  (no  Demurrer 
being  taken)  to  put  in  Issue,  that  A  was  of  Insane  Me- 
mory (6).  Whatever  is  intended  to  be  proved  in  the  Cause, 
must  be  put  in  Issue  by  the  Bill,  otherwise  the  Complainant 
will  not  be  allowed  to  give  it  in  Evidence  (c),  for  the  Court 
pronounces  the  Decree  secundum  allegata  et  probata,  that 
the  Adverse  Party  may  be  apprized  against  what  Sugges- 
tions he  is  to  prepare  his  Defence ;  but  a  Charge  in  general 
Terms,  where  it  is  the  Point  on  which  the  Merits  of  the. 
Cause  turns,  and  does  not  come  in  collaterally  and  inci- 
dentally, will  warrant  the  Production  of  Evidence  to  par- 
ticular Facts  (d),  if  it  should  appear  from  the  Statement  of 
Facts  in  the  Bill,  where  the  Equity,  of  the  Case  should  be 
set  out  (*),  that  the  Plaintiff  of  his  own  showing,  has  an 
effectual  and  complete  Remedy  in  a  Court  of  Common  Law, 
or  in  any  other  Courts  of  ordinary  Jurisdiction,  competent 
to  decide,  it  would  be  a  Defect,  of  which  the  Defendant 
might  avail  himself  by  demurring  (/),  except  in  some  Cases 
of  Fraud,  or  Matters  of  Account,  Dower,  Partition,  &c. 
and  in  the  Case  of  Tithes,  and  the  Disposition  of  the 
Effects  of  Persons  dying  Testate  or  Intestate,  where  Courts 
of  Equity  have  assumed  a  concurrent  Jurisdiction  with  the 

(a)  Red.  Tr.   Ch.  33,     1  (rf)  2  Atk.  333,  337.  Cowp. 

Ves.  56.  PL  7.  2  Vern.  187. 

(*)  Z  Sch.  and  Lefr.  280,  (e)  2  Anstr.  543. 

305.  (/)  2Sch.'and  Lefr.  638. 

(c)  I  Vern.  483.    1  Ves.  j.  Cowp.  PI.  8. 
*40.    UVc».  240. 
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Ecclesiastical  Courts  (a).  It  is  the  usual  Practice  to  insert 
in  the  Bill  a  general  Charge,  of  Confederacy  against  the 
Persons  complained  of,  but  it  seems  unnecessary,  nor  can  an 
Answer  be  compelled  (6),  unless  specially  charged  (c),  and 
is  also  improper,  where  a  Peer  is  Defendant  (d).  And  if 
the  Plaintiffs  are  aware  of  a  Defence  which  may  be  made, 
and  have  any  Matter  to  alledge  which  may  avoid  it,  the 
general  Charge  of  Confederacy  is  usually  followed  by  an 
Allegation,  that  the  Defendants  set  up  the  Matter  of  their 
Defence,  and  by  a  Charge  of  the  Matter  which  may  be  used 
to  avoid  it :  this  is  commonly  called  the  Charging  Part  of 
the  Bill  (*),  and  is  sometimes  also  used  for  the  Purpose  of 
obtaining  a  Discovery  of  the  Defendant's  Case,  or  to  put  in 
Issue  some  Matter  which  is  not  for  the  Interest  of  the 
Plaintiffs  to  admit,  for  which  Purpose,  the  Charge  of  Pre- 
tence of  Defendant  has  been  held  sufficient  (/*).  Thus  if 
a  Bill  be  filed,  on  any  Equitable  Ground  by  an  Heir,  who 
apprehends  that  his  Ancestor  has  made  a  Will,  he  may 
state  his  Title  as  Heir;  and  alledging  the  Will  by  way  of 
Pretence  of  Defendant's  claiming  under  it,  make  it  a  Part 
of  the  Case  without  admitting  it  (g).  The  general  Aver- 
ment, though  usually  inserted,  that  the  Complainant  has.no 
Remedy  without  the  Assistance  of  the  Court,  is  not  neces- 
sary, nor  is  it  true  in  every  Instance  (A) ;  an  Allegation 
that  the  Court  has  Jurisdiction  will  not  do,  unless  supported 
by  the  Case  shown  in  the  Bill,  from  which  it  must  be 
apparent  that  the   Court  has  Jurisdiction  (t).     The  Bill 

(a)  Red.  Tr.  Ch.  101,1 10.     fold  and  enlarge  the  Statement* 
13  Ves.  278.     3  Wiis.  73.  1 1  Ves.  574.     2  Madd.  Ch, 

(b)  lAnstr,  82.  169. 

(*)  1  Ves.  287.    Dick.  489,  (/)  3  Atk.  626. 

(<D  Red.  Tr.  Ch.  33.      2         (g)  Red,  Tr.  Ch.  35,  36. 
Madd.  Ch.  169.  (A)  2  Cox  Rep.  366.      5 

(e)  Lord  Kenyon,    in    the  Ves.  238.    2  Madd.  Ch.  171. 
Bills  be  drew  when  at  the  Bar,  (t)  Red.  Tr.  Ch.  35.    1  Sch, 

never  put  in  the  Charging  Part,  and  Juefr.  204, 
which  does  little  more  titan  un- 
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having  shown  the  Title  of  the  Persons  complaining  to  Re- 
lief, and  that  the  Court  has  the  proper  Jurisdiction,  prays 
that  the  Defendant  may  Answer  the  Matters  contained  in 
the  Bill,  by  admitting  or  denying  all  the  Facts  set  forth*, 
with  all  their  attendant  Circumstances,  and  to  prevent  Eva- 
sion by  answering  according  to  the  Letter  only,  a  Repeti- 
tion by  way  of  Interrogatory  of  the  Matter  most  essential  to 
be  answered,  adding  to  the  Inquiry  after  each  Fact,  an 
Inquiry  of  the  several  attendant  Circumstances,  and  the 
Variations  to  which  it  may  be  subject :  this  is  termed  the 
Interrogating  Part*  and  must  be  founded  upon  the  Mat- 
tore  contained  in  the  former  Part  of  the  Bill,  and  is  not  to 
be  considered  as  more  extensive  than  the  Propositions  out 
of  which  the  Interrogatories  arise  (a) :  if,  therefore,  there 
is  nothing  in  the  prior  Part  of  the  Bill  to  warrant  an  In- 
terrogatory, the  Defendant  is  not  compellable  to  answer  it; 
but  a  variety  of  Questions  may  be  founded  on  a  Single 
Charge,  if  they  are  relevant :  for  instance,  as  to  the  Fact 
of  Payment  of  Money ;  the  Complainant  may  interrogate 
under  a  general  Charge,  as  to  all  the  Circumstances  which 
go  to  prove,  or  disprove,  the  Truth  of  the  Fact,  as  when* 
where,  &c,  without  particular  and  specific  Charges  (&);  so 
if  a  Bill  is  filed  against  an  Executor  for  an  Account  of  the 
Personal  Estate  of  his  Testator,  upon  the  single  Charge 
that  he  has  proved  the  Will,  may  be  founded  every  Inquiry 
which  may  be  necessary  to  ascertain  the  Amount  of  the 
Estate,  its  Value,  the  Disposition  made  of  it,  the  Situation 
of  any  Part  remaining  undisposed  of,   the  Debts  of  the 
Testator,    and    any  other  Circumstances  leading  to  the 
Account  required ;  but  the  Complainant  cannot,  in  strict- 
ness, interrogate  toa  distinct  Subject  as  to  which  there  is  flo 
Allegation  in  the  Bill  (c) ;  he  is  confined  to  the  Allegations: 
Depositions  and  Proof  to  Matters  not  charged,  cannot  be 

(*)6  Ves.  62,63.  (c)  11  Ves.  273.    4  Br.  C. 

(6)  10  Ves.  290.     11  Ves.     C.  458.    6  Ves.  62. 
301.  2  Madi  Ch.  169,     7 
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read  in  Evidence ;  but  although  the  Rule  is,  not  only  to 
question  in  the  Interrogating  Part,  and  to  make  corre- 
sponding Charges  in  the  Charging  Part  of  the  Bill,  other- 
wise no  Exceptions  can  be  taken ;  yet,  if  Defendant, 
though  not  obliged  to  Answer,  has  done  so,  and  this  Answer 
is  replied  to,  the  Fact  is  effectively  put  in  Issue  (a). 

The  Prayer  of  Relief  demands  very  serious  Consideration 
and  Attention,  and  is  to  be  varied  according  to  the.  Case 
made  by  the  Bill :  an  accurate  Specification  of  the  Matters 
to  be  decreed,  and  the  proper  Directions  to  be  given  in 
consequence,  requires  much  Discernment  and  Experience. 
The  Practice  is  to  pray  particular  Relief,  concluding  with 
a  general  Prayer  of  that  Relief  which  the  Circumstances  of 
the  Case  may  require ;  that  if  the  Plaintiff  mistakes  the 
Relief  to  which  he  is  entitled,  the  Court  may  yet  afford 
him  that  Relief  to  which  he  has  a  Right ;  it  has  been  said 
that  a  Prayer  of  general  Relief,  without  a  special  Prayer 
of  the  particular  Relief  to  which  the  Plaintiff  thinks  him- 
self entitled,  is  sufficient,  and  that  the  particular  Relief  may, 
at  the  Hearing,  be  prayed  at  the  Bar,  but  this  must  be 
agreeable  to  the  Case  made  by  the  Bill,  and  not  different; 
and  the  Court  may  not  in  all  Cases  permit  a  Bill  framed  for 
one  Purpose  to  answer  Another,  especially  if  the  Defendant 
may  be  surprized  or  prejudiced  (£).  A  Bill  seeking  an 
Account  of  Fraudulent  Dealings  need  not  specially  pray 
that  every  Bond  and  every  Instrument  taken  without  suffi- 
cient Consideration,  should  be  set  aside,  the  Prayer  for 
general  Relief  has  been  held  sufficient,  consistent  with  the 
Case  made  by  the  Bill  (c) ;  and  in  some  Cases  of  Fraud, 
where  no  other  Relief  can  be  given  against  a  Party,  deeply 
involved  in  the  Fraud  charged  by  the  Bill,  the  Payment  of 

(a)  1  Ves.  538,  9.  (c)  2  Sch.  and  Lefir.  729. 

(b)  2  Ves.  j.  401.  5  Ves.  Dom.  Ptoc.  2  Atk.  141.  3 
495.  13  Ves.  114.  Red.  Tr.  Atk.  132,  325.  2  Ves.  225, 
Ch.  31,37.   Cowp.  Eq.  PL  J  3.  229. 

4  Madd.  Rep.  408. 
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Costs  of  Suit  ought  to  form  Part  of  the  Relief,  for  unless 
they  are  so  prayed,  the  Court  cannot  make  an  Order  upon 
the  Party  for  Payment  (a),  and  the  Bill  as  to  such  Party 
would  be  open  to  a  Demurrer ;  in  like  manner  Interest  has 
been  refused,  because  not  prayed  by  the  Bill  (6),  but  the 
Court  may  give  the  Complainant  leave  to  amend  his 
Prayer  (c) :  Relief  inconsistent  with  the  specific  Relief 
prayed,  cannot  be  given  under  the  Prayer  for  general  Re- 
lief (d).  Upon  an  Information  by  the  Attorney-General 
on  behalf  of  a  Charity,  the  Court  will  give  the  proper 
Directions,  without  regarding  the  Propriety  or  Impropriety 
of  the  Prayer  (e) ;  and  where  a  Bill  is  filed  by  an  Infant, 
he  may  have  a  Decree  upon  any  Matter  arising  upon  the 
State  of  his  Case,  though  he  has  not  particularly  insisted 
upon,  and  prayed  it  by  his  Bill  (f);  if  the  Plaint  iff  doubts 
his  Title  to  the  Relief  he  wishes  to  pray,  the  Bill  may  be 
framed  with  a  double  Aspect,  that  if  the  Court  determines 
against  him  in  one  view  of  the  Case,  it  may  yet  afford  him 
Assistance  in  another  (g).  The  Bill  lastly  prays  that 
Process  may  Issue  to  enforce  the  Defendant's  Appearance 
and  Answer ;  and  if  any  Defendant  has  Privilege  of  Peer- 
age, or  is  a  Lord  of  Parliament,  (since  the  Union  with 
Ireland,  an  Irish  Peer,  who  is  not  a  Member  of  the  House 
of  Commons,  is  entitled  to  Privilege  of  Peerage)  (A),  prays 
for  a  Letter  missive  before  the  Prayer  of  Process ;  where 
the  Attorney-General,  as  an  Officer  of  the  Crown,  is  made 

(a)  1   Anstr.  37.     15  Vcs.  (e)  1  Atk.  355.     1  Ves.  43. 

164.    2  Madd.  Ch.   185.     1  2  Ves.  426.      18  Ves.  319, 

&h.  and  Lcfr.  227.  324. 

(4)  1  Ves.  -418.     2  Ham.  (/)  1  Atk.  6. 

Dig.  411.  (g)  2  Atk.  325.    6  Ves.  52. 

(r)  12  Vcs.  48.     Cowp.  PL  2  Madd.  Ch.  1 72. 
333.  (A)  8  Ves.  601.    1  Ves.  and 

(d)  3  Ves.  416.  2  Atk.  1 41,  Bea.  4 19.     Stat.  39,  40.  Geo. 

sad  vid  cootr.     1  Cox,  58.  3.  c  67. 
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a  Defendant,  the  Bill,  instead  of  praying  Process,  prays 
that  he  may  Answer  it,  upon  being  attended  with  a  Copy ; 
and  to  preserve  Property  pending  a  Suit,  or  to  prevent  the 
Evasion  of  Justice,  immediately  before  the  Prayer  of  Pro- 
cess, a  Special  Order  and  a  Provisional  Writ,  either  of  In- 
junction, to  stay  Proceedings  at  Common  Law,  or  Waste, 
,  or  other  injurious  Act,  or  of  Ne  Exeat  Regno,  to  restrain 
the  Defendant  from  leaving  the  Kingdom,  or  other  Writs 
of  a  similar  Nature :  and  in  aid  of,  the  Jurisdiction  of  an 
inferior  Court  of  Equity,  a  Writ  of  Certiorari,  to  remove 
a  former  Suit  there  into  the  Court  of  Chancery :  in  this 
latter  Case,  no  Process  of  Subpoena  is  prayed,  and  of  course 
neither  Appearance  or  Answer  is  required  (a). 

By  the  standing  Orders  of  the  Court  (6),  every  Bill  must 
be  signed  by  Counsel ;  and  if  in  any  Stage  of  the  Suit,  it 
should  be  discovered  that  the  Bill  is  not  signed,  or  that  the 
Signature  is  counterfeit  or  disavowed,  the  Bill  will,  upon 
Motion,  be  ordered  by  the  Court  to  be  taken  off  the  File, 
with  Costs  to  be  paid  by  the  Plaintiff  (c) ;  an  Information 
amended  without  the  Sanction  of  the  Attorney-General,  has 
been  ordered  to  be  taken  off  the  File  (rf);  so  if  the  Counsel's 
Signature  be  forged  ;  but  not  if  an  innocent  Party  is  likely 
to  suffer  (*).  And  if  the  Bill  contains  criminal,  imperti- 
nent, or  scandalous  Matter,  it  will,  upon  Application  to  the 
Court,  be  ordered  to  be  expunged,  and  the  Counsel  or- 
dered (/)  to  pay  Costs  to  the  Party  aggrieved ;  but  it 
should    be  observed,  that  nothing  relevant  is  considered 


(a)  Red.  Tr.  Ch.  8,  37,  40. 

1  Madd.  Chan.  182.      1   Ch. 
Ca.31. 

(b)  Ord.  Can.  Bea.  Ed.  165. 

2  Ves.  and  Bea.  358. 

(c)  5  Ves.  547.  Dick.  68. 
((/)  1  Jac.  and  Walk.  254. 
(e)  2  Anstr.  563.      Bull  v. 

Griffin,  in  the  Exchq.  un  At- 


torney was  committed  for  six 
months ;  and  the  Court  of  K.  B. 
struck  an  Attorney  off  the 
Roll  for  signing  Pleadings  in 
the  Name  of  a  Counsel  without 
his  authority  or  knowledge. 

(/-)  Ord.  Cand.  Bea.  Ed. 
167.     Hod.  Tr.  Ch.  39. 
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scandalous  or  impertinent  (a).  A  Bill  to  set  aside  Deeds  for 
Fraud,  often  contains  gross  Charges,  but  these  are  not 
deemed  scandalous,  for  nothing  pertinent  to  the  Cause  can 
be  said  to  be  scandalous,  and  the  mqjus  or  minus  of  rele- 
vancy is  not  material  (6).  Allegations  material  to  the 
Issue  are  not  impertinent,  though  they  may  be  false,  and 
of  whatever  Nature,  are  not  scandalous  (c).  A  Bill  cannot 
be  referred  for  Impertinence  after  Answer,  or  Submission 
to  Answer;  but  for  Scandal  at  any  Time  (d),  an  Amended 
Bill,  repeating  all  the  Charges  and  Allegations  in  the  ori- 
ginal Bill,  would  be  impertinent  quoad  such  repetition  (e) ; 
but  not  so,  to  state  part  of  an  Answer,  by  way  of  Pretence 
and  to  interrogate  as  to  it  (/)♦  If  a  Bill  contains  Scandal  on 
a  third  Person,  not  party  to  the  Suit,  it  seems  that  an  Ac- 
tion at  Law  will  lie  (g).  And  by  a  Defendant  where  the 
Court  has  no  Jurisdiction  over  the  Subject  Matter  of  the 
Suit,  but  not  for  any  Matter  of  which  the  Court  has  Juris- 
diction, although  it  be  false,  because  in  a  Court  of  Jus- 
tice (A). 

Suit  on  Behalf  of  Bodies  Politic  and  Corporate,  and  of 
Persons  who  do  not  partake  of  the  Prerogative  of  the 
Crown,  and  have  no  Claim  to  its  particular  Protection,  are 
instituted  by  themselves  either  alone,  or  under  the  Protec- 
tion of  Others.  Those  who  are  incapable  of  exhibiting  a 
Bill  by  themselves  alone,  are  Infants,  Married  Women, 
Idiots,  and  Lunatics  (t). 

AJbreign  Sovereign  may  sue  in  the  Municipal  Courts 
of  this  Country,  if  the  Subject  Matter  be  properly  cog- 

(a)  2  Vcs.  24.  Mos.  45.  6  Vcs.  656.  Cowp.  PI.  19. 
70.  1  Ves.  24. 

(b)  1 1  Vcs.  526.     2  Madd.  («)  2  Ball  and  Beat.  225. 
CL  276.  (/)  2  Madd.  Rep.  176. 

(c)  2  Ves.  631.  6  Ves.  514.  (g)  Cro.  Eliz.  230. 

11  Ves.  526.  15  Ves.  477.  (h)  4  Co.  14.    4  Camp.  21 1. 

((/)  2  P.  Wms.  311,  313.         (i)  Red.  Tr.  Ch.  19. 
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nizable  here  (a) ;  but  a  foreign  Government  not  acknow- 
ledged, cannot  (6).  Aliens  in  amity  with  this  Country, 
may  sue  in  respect  of  a  personal  Demand  (c),  but  not  in 
respect  of  Land,  or  of  a  Demand  partly  real  and  partly 
personal  (d).  An  Alien  Enemy  commorant  here  by  the 
King's  Licence,  in  time  of  War,  has  been  allowed  to  main- 
tain a  Suit(i),  but  not  if  he  resides  abroad:  he  cannot 
even  file  a  Bill  for  a  Discovery  merely  (/).  The  Right  of 
a  Foreigner  to  sue  upon  a  Contract  generally,  is  only  sus- 
pended by  a  subsequent  War,  and  may  be  enforced  upon  a 
Restoration  of  Peace  (g) ;  but  Persons  disabled  by  Law  to 
institute  or  maintain  a  Suit,  may,  notwithstanding,  be  Aiade 
Defendants,  and  cannot  plead  their  own  Disabilities  (A). 

An  Infant,  from  his  Inability  to  bind  himself,  and  to 
make  himself  liable  to  the  Costs  of  Suit  (i),  is  incapable 
alone  of  exhibiting  a  Bill ;  any  Person,  therefore,  without 
his  Consent,  may  institute  a  Suit  on  his  Behalf,  and  such 
Person  is  termed  his  prochein  Amy,  or  next  Friend ;  he  need 
not  be  a  Relation ;  he  must,  however,  be  a  Man  of  Sub- 
stance (A*),  because  liable  to  the  Costs  of  Suit,  and  to  the 
Censure  of  the  Court,  if  the  Suit  is  improperly  instituted ; 
but  it  should  seem,  that  an  Objection  to  his  Ability  to  pay 
Costs  must  be  taken,  and  the  Application  made  to  the 
Court,  supported  by  an  Affidavit,  before  Answer  (/) ;  for 
as  the  prochein  Amy  is  named  to  be  answerable  for  Costs, 
he  cannot  sue  mformd  pauperis;  but  he  ought  not  to  be 
discharged  for  Poverty  (m).     So  where  the  prochein  Amy 

(a)  1  Ves.  j.  371.'  *  (A)  2  Coll.  jurid.  140. 

(b)  9  Ves.  347.  10  VeF.  (i)  Red.  Tr.  Ch.  20.  Stra. 
353.     11  Ves.  283.  708. 

(c)  1  Atk.  51.  (*)  1  Atk.  570.     Red.  Tr. 
(rf)  Co.  Litt.  129,  6.                 Ch.  20,  22. 

(e)  1   Ld.  Rayra.  282.     1  (/)  1  Ves.  j.  409.     1  Hen. 

Atk.  42.    1  Bos.  and  Pul.  163.  Bl.  106. 

(/)  2  Anstr.  462.  (»)  1  Ves.  j.  409.  P.  Wins. 

(g)  13  Ves.  71.  296. 
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cannot  be  found,  the  Defendant  should  apply  in  the  first 
Instance,  and  before  Answer  (a).  If  by  Collusion,  Neglect, 
or  Mistake,  the  next  Friend  does  not  lay  the  Case  of  the 
Infant  properly  before  the  Court,  a  new  Bill  may  be  filed  (ft), 
or  the  Cause  may  stand  over  at  the  Hearing  to  amend  the 
Bill;  or  if  the  Suit  be  not  fairly  intended,  but  to  satisfy  a 
Purpose  of  Spleen,  an  Enquiry  into  the  Fact  will,  upon 
Motion  or  Petition,  be  directed  to  be  made  by  one  of  the 
Masters;  and  if  he  report  the  Suit  to  be  improper 9  the 
Court  will  order  the  Bill  to  be  dismissed  with  Costs,  to  be 
paid  by  the  prbchein  Amy  (c).  And  where  an  Infant's 
Bill  was  dismissed  with  Costs  upon  a  Fact,  which  though 
not  known  when  the  Bill  was  filed,  might  with  reasonable 
Diligence  have  been  known,  the  prochein  Amy  was  not 
allowed  his  Costs  out  of  the  Infant's  Estate  (d) ;  but  it 
should  seem  that  no  Degree  of  Mistake  or  Misapprehension, 
nothing  short  of  a  dishonest  Intention,  will  be  sufficient  to 
charge  a  prochein  Amy  personally  with  Costs  (e).  Where 
the  Master  reported  the  Bill  to  be  proper,  and  in  the  Result 
it  was  dismissed  with  Costs,  the  prochein  Amy  was,  not- 
withstanding, allowed  his  Costs  (/).  If  it  be  represented  to 
the  Court,  that  a  Suit  preferred  in  the  Infant's  Name  is  not 
for  his  Benefit,  the  Court  will  direct  an  Enquiry  to  be  made 
in  like  manner ;  and  if  the  Master  reports  that  the  Suit  is 
not  for  the  Benefit  of  the  Infant,  the  Court  will  stay  the 
Proceedings  (g) ;  but  as  the  next  Friend,  in  commencing  a 
Suit,  undertakes  on  his  Part,  that  the  Suit  he  has  so  com- 
menced is  for  the  Benefit  of  the  Infant,  it  is  not  competent 
for  him  to  apply  for  a  Reference  to  determine  the  Point  (A). 
And  where  two  Suits  for.  the  same  Purpose  are  instituted  in 
the  Name  of  an  Infant,  by  different  Persons  as  his  next 

(a)  Mos.  47.   1  Ves.  j.  410.  and  Bea.  69.      2  Ham.  Dig. 

<*)  Red.Tr.  Ch.  21.           .  471. 

(<0  4  Madd.  Rep.  461.    1  (/)  2  Ves.  sen.  465.  Dick. 

Cox.  Rep.  285.  168. 

(<0  9  Ves.  548.              *  (g)  3  P.  Wim.  140. 

(0  1  Cox.  Rep.  284.  3  Ves.  (/<)  2  Men.  141. 
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Friend,  the  Court  will  direct  an  Inquiry  to  be  made,  which 
Suit  is  most  for  his  Benefit,  and  when  that  Point  is  as- 
certained, will  stay  Proceedings  in  the  other  Suit  (a).  If 
it  appears  that  the  two  Suits  are  not  for  the  same  Pur- 
pose, the  Order  of  Reference  will  be  discharged  at  the  Costs 
of  the  Party  applying  (6),  but  if  he  be  dissatisfied  with  the 
Master's  Determination,  he  may  take  the  Opinion  of  the 
Court,  which  he  must  do  by  stating  his  Objection,  upon  the 
Application  to  confirm  the  Master's  Certificate,  and  not  by 
filing  Exceptions  (c).  If  the  prochien  Amy  of  Infant 
Plaintiff  die,  and  his  Solicitor  refuses  to  Name  a  new  pro- 
chein  Amy,  the  Defendant  may  obtain  an  Order  upon 
Motion  or  Petition,  that  the  Infant,  upon  Notice  to  his 
Clerk  in  Court,  should  procure  a  Person  to  be  appointed 
his  prochein  Amy,  or  that  Defendant  should  be  at  liberty 
to  name  a  proper  Person,  or  a  Reference  to  a  Master  to 
appoint  (d).  The  next  Friend  is  so  far  interested,  that  he 
or  his  Wife  cannot  be  a  Witness  in  the  Cause ;  if  their  Tes- 
timony should  be  required,  the  Bill  must  be  amended  by 
striking  out  the  Name  of  such  prochein  Amy,  and  substi- 
tuting another  responsible  Person,  which  may  be  done  upon 
the  usual  Terms  of  Payment  of  Costs  incurred  up  to  that 
period  (i).  The  prochein  Amy  of  the  Infant  cannot  with- 
draw himself,  without  a  Reference  to  a  Master  to  enquire 
whether  it  is  for  the  Benefit  of  the  Infant  that  another  next 
Friend  should  be  appointed  in  his  Place,  and  the  Master  is 
usually  at  liberty  to  state  any  special  Circumstances  he  may 
think  proper  (/).  If  the  Infant  when  he  attains  Twenty- 
one,  afterwards  proceeds  in  the  Cause,  he  will  be  liable  to 
the  whole  Costs  incurred  (g) ;  he  may  abandon  the  Suit 
when  he  comes  of  Age,  but  he  cannot  dismiss  the  Bill  and 
compel  the  prochein  Amy  to  pay  the  Costs,  unless  it  be 

(a)lVes.  545.   Ambl.  163.  (e)  12  Ves.  493.     3  Atk. 

(b)  2  Men.  43.  51 1 . 

(c)  1  Cox,  285.  (/)  4  Madd.  Rep.  261. 

(d)  1  Dick.  346.      Ambl.  (g)  Red,  Tr.  Ch.21.  Stran. 
398.     3  Madd.  468.                     708. 
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established  that  the  Bill  was  improperly  filed  (a).  A  Bill 
has  been  allowed  to  be  filed  on  Behalf  of  a  Child  en  ventre 
$a  mere,  and  an  Injunction  issued  to  restrain  Waste  (6).  In- 
fants defend  a  Suit  by  Guardians  appointed  by  the  Court, 
who  are  usually  their  nearest  Relations,  not  concerned  in 
point  of  Interest  in  the  Matter  in  Question  (c). 

A  married  Woman,  or  Feme  Covert,  being  under  the  Pro- 
tection of  her  Husband,  unless  he  is  banished,  or  has  ab- 
jured the  Realm,  or  an  Alien  Enemy  (d),  for  then  she  may 
act  as  a  Feme  Sole ;  a  Suit  respecting  her  Right  is  usually 
instituted  by  them  jointly ;  if  her  Claims  are  in  opposi- 
tion to  Rights  claimed  by  her  Husband,  she  being  under 
the  Disability  of  Coverture  cannot  sue  alone,  the  Bill  must 
be  exhibited  in  her  Name,  by  her  next  Friend,  who  is  also 
named  in  the  Bill,  in  like  manner  as  in  the  Case  of  an  In- 
fant, but  it  cannot  be  filed  without  her  Consent  (<?).  Upon 
the  Death  of  the  Husband  of  a  female  Plaintiff  suing  in 
her  Right,  the  Suit  is  abated,  and  she  is  not  liable  to  the 
Costs,  but  if  she  takes  any  Step  in  the  Suit  afterwards,  she 
makes  herself  liable  to  Costs  from  the  beginning  (f). 

Idiot*  and  Lunatics  sue  by  the  Committees  of  their 
Estates.  Informations  by  the  Attorney-General  have  been, 
in  some  instances,  exhibited  on  their  Behalf,  when  the  In- 
terests of  the  Committee  have  clashed  with  those  of  the 
Lunatic,  or  where,  after  the  Lunacy,  found  no  Committee 
has  been  appointed,  and  the  Court  has  given  directions  for 
the  Appointment  of  a  Committee,  and  for  the  Care  of  the 
Property,  but  a  Relator  should  be  named  (g) ;  the  Lunatic 
himself  cannot  be  Relator  (A),  but  it  should  seem  that  the 
Lunatic  and  his  Committee  may  be  Complainants  (£)  ;  an 

(a)  4  Madd.  Rep.  461.  (/)  Ibid.  47. 

(6)  Precd.  Ch.  50.  (g)  Red.  Tr.  Ch.  23.  1  Ch. 

(c)  Red.  Tr.  Ch.  82.  Ca.  112,  153.    2  Eden.  230. 

(d)  2  Vera.  104.  3  P.  (A)  1  Dick.  378.  2  Atk. 
Wms.  37.     Salk.  116.  328. 

(«)  Red.  Tr.  Ch.  22.  (t)  Eq.  Ca.  Ahr.  378. 
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Order  for  the  Appointment  of  a  Guardian  for  a  Lunatic  to 
put  in  his  Answer,  has  been  made  on  the  Application  of 
the  Plaintiff  (a). 

Persons  incapable  of  acting  for  themselves,  though  not 
Idiots,  Lunatics,  or  Infants,  who  by  Age,  or  Infirmities, 
are  reduced  to  a  second  Infancy,  have  been  permitted  to  sue 
by  their  next  Friend,  without  the  Intervention  of  the  At- 
torney-General, and  to  defend  by  Guardian  (b). 

Informations  in  every  Respect  follow  the  Nature  of  Bills, 
except  in  their  Style  (c),  when  they  concern  only  the  Right  of 
the  Crown,  or  of  those  whose  Right  the  Crown  takes  under 
its  particular  Protection,  as  the  Objects  of  a  Public  Charity; 
they  are  exhibited  in  the  Name  of  the  King's  Attorney  or 
Solicitor-General  (d),  as  the  Informant ;  and  in  the  latter 
Case  always,  and  in  the  former  sometimes,  a  Relator  is 
named,  who,  in  reality,  sustains  and  directs  the  Suit;  if  this 
Person  has  an  Interest  in  the  Matter,  and  sustains  the 
Character  of  Plaintiff  as  well  as  Relator,  the  Pleading  is 
stated  an  Information  and  BUI  (e) ;  he  is  Answerable  for 
the  Costs  of  the  Suit  (/),  and  if  he  is  not  a  responsible 
Person,  the  Court  will,  upon  Motion,  stay  the  Proceedings 
till  a  proper  Person  is  appointed  (g).  He  cannot  withdraw 
himself  unless  consented  to  by  the  Attorney-General,  such 
Consent  being  necessary  in  every  Stage  of  an  Information 
filed  in  his  Name  (A).  But  in  Cases  where  the  Attorney- 
General  can  sustain  the  Suit,  the  joining  a  'Person  as  Re- 
lator, who  is  not  entitled  to  the  equitable  Relief  he  seeks, 
will  not  vitiate  the  Proceedings  (i);  and  if  the  Relief  given 


(*)  5  Madd.  Rep.  423.  (/)  1  Ves.  72.    2  Ves.  327. 

(b)  Red.  Tr.  Ch.  23,  82.  1  Vern.  277,  370.  4  Dow.  8. 
Pre.  Ch.  229,  429.     Eq.  Ca.  (g)  2  Eden.  Rep.  230. 
Abr.  281.  (A)  2  Madd.  Ch.  165. 

(c)  Red.  Tr.  Ch.  19,  78.  (•)  1  Swanst.  305.  2  Madd. 

(d)  4  Burr.  255.  Cb.  165. 

(e)  4  Pro.  C.  C.  38. 
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by  the  Court  be  not  such  as  prayed,  Costs  are  not  given  (a); 
it  diould  seem  that  the  Relator  need  not  be  the  Person 
principally  interested,  though  if  he  has  some  Interest,  he  is 
a  necessary  Party  (b) ;  if  there  are  several  Relators,  the 
Death  of  any  of  them,  while  there  survives  one,  will  not  in 
any  degree  affect  the  Suit ;  if  all  die,  or  but  one  Relator, 
and  he  dies,  the  Court  will  stay  Proceedings  till  an  Order 
has  been  obtained  to  insert  the  Name  of  a  new  Relator,  and 
such  Name  is  inserted  accordingly. 

Suits  at  the  joint  Expence  of  the  different  Parties  in  a 
Suit  pending,  or  of  several  Persons  having  a  joint  Interest 
in  the  Subject,  are  not  directed  by  the  Court  on  Motion  and 
Affidavit,  without  a  Reference  to  a  Master  to  enquire,  whe- 
ther it  is  for  the  Benefit  of  the  Parties,  that  a  Suit  should 
be  instituted  (c). 

A  Bill  may  be  exhibited  against  all  Bodies  Politic  and 
Corporate,  and  all  Persons,  as  well  Infants,  married  Women, 
Idiots  and  Lunatics,  as  those  who  are  not  under  the  same 
Disability,  excepting  the  King  and  Queen ;  to  a  Bill  against 
a  married  Woman,  her  Husband  must  be  a  Party,  unless 
he  is  an  Exile,  or  has  abjured  the  Realm ;  and  the  Com- 
mittee of  the  Estate  of  an  Idiot  or  Lunatic  must  be  made 
Defendant  with  the  Person  whose  Property  is  under  his 
Care(d). 

Having  endeavoured  by  the  foregoing  Observations  to 
point  out  the  Rules  applicable  to  the  framing  and  constituent 
Parts  of  Bills,  it  remains  to  consider  the  very  important 
Subject  of  Parties  to  a  Suit. 

If  on  the  Face  of  the  Bill,  a  want  of  Parties  appears,  a 
Demurrer  for  want  of  proper  Parties  will  lie  (e)  ;  but  if  a 
sufficient  Reason  is  suggested  by  the  Bill,  for  not  bringing 
a  necessary  Party  before  the  Court;  as  where  a  personal 
Representative  is  a  necessary  Party,  and  the  Representation 

(*)  3  Anstr.  820.  (d)  Red.  Tr.  Ch.  23. 

(6)  2  Atk.  328.     1  Ves.  j.  (<?)  1  Atk.290.     3  P.  Wras. 

246.  .  311,  n.     Red.  Tr.  Cb.  146. 

(c)  3  Yen.  and  Beam.  167. 

VOL.    I.  C 
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•  is  charged  to  be  in  Litigation  (a),  or  Where  the  Bill  seeks  a 
Discovery  of  the  Parties  interested  in  the  Subject,  and  states 
that  they  are  unknown  to  Plaintiff  (6),  a  Demurrer  will  not 
hold  (c).  Where  the  want  of  Parties  is  not  apparent  on  the 
Pace  of  the  Bill,  the  Defendant  may  plead  the  Matter 
necessary  to  shew  it  (d).  A  Plea  of  want  of  Parties  goes 
both  to  Discovery  and  Relief,  where  Relief  is  prayed,  though 
the  Want  of  Parties  is  no  Objection  to  a  Bill  for  Discovery 
merely  (f),  nor  where  sufficient  Reasons  are  suggested  as 
before  mentioned  in  the  Case  of  a  Demurrer,  or  the  Party 
is  resident  out  of  the  Jurisdiction  (/),  and  so  charged  and 
a  Discovery  sought ;  an  Objection  for  want  of  Parties  will 
not  lie,  unless  the  Suggestions  are  controverted  by  De- 
fendant: upon  Argument  instead  of  allowing  the  Plea,  the 
Court  usually  gives  leave  to  amend  upon  payment  of  Costs  (g) : 
Or  an  Objection  for  want  of  Parties  may  be  taken  at  the 

'  Hearing  of  the  Cause,  but  in  the  latter  Case  it  is  not  the 
Course  of  Practice  to  dismiss  the  Bill  (A),  the  Cause  may 
be  heard,  or  be  ordered  to  stand  over  upon  payment  of 
Costs*  of  the  Day  (t),  with  Liberty  to  amend  by  adding  Par- 
ties, or  to  file  a  Supplemental  Bill  merely  to  add  Parties  (&); 
even  after  a  Decree  and  Appeal  from  the  Rolls.  But  a  Cause 
will  not  be  put  off  at  the  Hearing  for  defect  of  Parties, 
unless  by  consent,  or  on  some  special  ground  ;  for  instance 
that  the  Plaintiff  was  not  aware  of  such  Parties  being  in 
existence  (/).  It  seems  to  have  been  laid  down  by  Lord 
Hardwicke,  as  a  general  Rule,  that  when  a  Cause  stands 
over  for  want  of  Parties,  the  Plaintiff  pays  the  Costs  of  the 

(a)  2  Atk.  51.  (g)  1  P.  Wms.  428. 

(b)  1  Vera.  95.  (h)  3  Atk.  310. 

(c)  Cowp.  PI.  185.  (•)  2  Atk.  14.     1  Dick.  96, 
(<*)    Red.    Tr.    Ch.  226.     707.    4  Bro.  C.  C.  122. 

1  Vcrn.  110.     2  Atk.  51.  (>t)  1  Dick.  799. 

(e)  2  Eq.  Ca.  Abr.  J  70.  (/)  16  Ves.  356. 

(J)  Pre.  Ch.  83.  2  Atk.  510. 

*  In  Court  5L,  at  the  RoDs  3/.  6s.  &d.,  settled  by  Lord  Mac 
closficld. 
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Day,  but.  this, Rule  <admita  of  certain  Qualifications  fpuncled' 
on  the  unnecessary  Delay  and  Expence  occasioned, by ,a 
Defendant's  Mode  of  Defence.  Where  a  Bill  was  open  to  a 
.Pemurrer,  and  the  Defendant  had  laid  by,  and  did  not  av,ail 
himself  of  that,  Defect,  and  the  Cause  came  on,  and  the 
Bill,  was  dismissed,  it  was  held  that  the  Defendant's  Conduct 
did  not  entitle  him  to  Costs  (a).  And  in  a  recent  Instance, 
a  Defendant  did  not  state  in  his  Answer,  the  Want  of  Far- 
ties,  but  suffered  the  Cause  to  come  on  to  be  heard,  and 
then  took  an  Objection  for  want  of  Parties,  and  the.  Cause 
stood  over,  but  the  Court  refused  to  aUow  him  the  Costs  pf 
the  Day,  his\Answer  not.  stating  the  Objection  (6).  But  it 
should  seem  that  if  af  Plaintiff,  on.  the  Hearing,  waives  the 
.Relief  he  pi^ys  against  a.  Party,  it  answers  the  Objection  ,to 
making  such  Person  a  Party  (c)  ;  sometimes  by  waiving  a 
particular  Claim,  a  Plaintpff  may  avoid  the  Necessity  of 
making  Persons  who  may  be  affected  by  it  Parties,  though 
such  Claim  might  be  an  evident  Consequence  of  the  Rights 
asserted  by  the  Bill  against  other  Parties;  this,  however, 
cannot  be  done  to  the.  Prejudice  of  Others.  So  if  the  Plain- 
tiff agrees  to  dismiss  his  Bill  as  against  a  Person  unneces- 
sarily made  a  Party,  it  does  away  the  Objection ;  and  tlje 
.Cause  has  been  aUpwed  to  proceed  against  the  other  De- 
fendants (d),  or  if  he  has  dismissed  the  Bill  as  against;  sitfh 
Defendant  before  the  Cause  is  heard  (e)>  but  the  merely 
nanfiqg  a  Party  in  a  Bill  as  a  Defendant  does  not.m^ke 
him  so;-  those  only  are  considered, as  Parties  against  whopi 
Process  is  prayed  (/). 

All  Persons  materially  intei^sted  in  the  Subject,  ought 
generally  to  be  Parties  to  the  .  Suit,  Plaintiffs  or  Defend- 
ants, however  .numerous  they  may  be,  so  that  the  Court 
may  be  enabled,  to  do  complete  Justice,  by  deciding  upon 
and  settling  ^he  Right  of  all  Persons  interested,  and  to  pre- 

te)Anon.3Mad4.Rep.62,n:  (d)  3  Atk,  400. 

(t)  Ibid,  61..  (e)  4  Price's  Rep.  206. 

(r)  2  Atk.  295.  (/)  Dick.  707, 

•  <2 
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vent  future  Litigation;  but  this  being  a  general  Rule  admits 
of  many  Qualifications  and  Exceptions  (a). 

Trustees  of  Estates  of  Inheritance,  or  the  Survivors  or 
Survivor,  or  his  Heir,  and  the  Survivors  or  Survivor,  or 
his  personal  Representative  of  a  Term  or  other  Chattle  In- 
terest, must  be  Parties  to  a  Suit,  respecting  the  Subject 
Matter  of  such  Trust  (b) :  and  if  a  Trustee  has  assigned 
his-  Trust,  the  Assignee  must  be  made  a  Party,  the  Decree 
must  be  first  against  him,  and  the  original  Trustee  to  stand 
as  a  Security  (c) ;  though  the  Deeds  creating  the  Trust  are 
void,  yet  the  Trustee  must  be  a  Party  to  a  Suit  to  have  the 
Deeds  delivered  up  (d).  But  a  Trustee  in  a  Will,  who  has 
released  and  never  acted,  ought  not  to  be  a  Party  in  a  Suit 
to  set  aside  the  Will  on  the  ground  of  Fraud  (e).  A  Trus- 
tee may  in  some  Cases  file  a  Bill  in  his  own  Name  only Xf); 
as  where  one  Trustee  seeks  Relief  against  a  co-Trustee,  for 
a  Breach  of  Trust  (y),  the  Cestui  que  Trust  is  not  a  neces- 
sary Party;  but  ordinarily,  the  Cestui  que  Trust,  where  the 
Bill  is  for  an  Execution  of  the  Trust,  is  made  a  Party  (A). 
If  the  Trustees  of  a  Term  and  the  Cestui  que  Trust  are 
before  the  Court,  an  intermediate  Trustee  of  the  equitable 
Interest  need  not  be  made  a  Party  to  a  Bill  filed  to  carry 
the  Trusts  of  the  Term  into  execution  (t).  To  a  Bill  filed 
by  a  Cestui  que  Trust,  the  Trustee  is  not  necessarily  a 
Party  (*),  but  in  general  he  is  made  a  Party  (/).  Trustees, 
parties  to  a  Suit,  will  not  be  allowed  to  change  the  Trus- 
tees, under  a  Power  for  that  Purpose,  without  the  Authority 

(*)  Red.  Tr.  Ch.   133.     7  (/)Toth.285.    2  Atk.  48. 

Ves.  563.     2  Atk.  1.     Men.  (g)  3Ves.75. 

262.       2   Madd.    Ch.     179.  (A)  1  Vem.  110.     Prec.  Ch. 

Cowp.  PI.  34.  275.     1  Ball  and  Bea.  104. 

(b)  1  Eq.  Ca.  Ab.  72.  (i)  1  Cox  Rep.  57. 

(c)  2  Br.  C.  C.  225.      2  (*)  Prec.  Ch.  275. 
Hamm.  Dig.  407.  (/)  1  Eq.  Ca.  Abr.  72.     2 

(d)  7  Vos.  3.  Cowp.  18.  Bro.  C.  C.  225.     7  Ves.  3. 
(«)  1  Anstr.  65.  5  Madd.  435. 
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of  the  Court ;  and  the  Court  will,  upon  Motion,  restrain 
them  (a).  Trustees  of  a  real  Estate  for  Payment  of  Debts 
or  Legacies,  may  sustain  a  Suit,  either  as  Plaintiffs  or  De- 
fendants, without  bringing  before  the  Court  the  Creditors 
or  Legatees  for  whom  they  are  Trustees ;  and  the  Right  of 
the  Creditors  or  Legatees  will  be  bound  by  the  Decision'  of 
the  Court  against  the  Trustees  (b). 

To  a  Suit  for  the  Execution  of  a  Trust,  by  or  against 
those  claiming  the  ultimate  Benefit,  after  the  Satisfaction 
of  prior  Charges,  the  Persons  claiming  the  Benefit  of  such 
prior  Charges,  are  not  necessary  Parties :  Creditors,  Lega- 
tees, or  other  prior  Incumbrancers,  are  not  necessary  Parties 
to  a  Bill  for  Application  of  the  Surplus  paid  after  Payment 
of  Debts,  Legacies,  or  other  Incumbrances.  Persons  in- 
terested under  the  Trust,  if  the  Disposition  of  the  Property 
is  absolutely  vested  in  the  Trustees,  need  not  be  Parties  to 
a  Suit  by  Persons  haying  Demands  against  the  Trustees 
prior  to  the  Creation  of  such  Trust :  if  not  absolutely  vested, 
the  Persons  claiming  the  Benefit  must  be  Parties.  Persons 
having  specific  Charges  on  the  Trust-Property,  are  fre- 
quently necessary  Parties;  but  this  will  not  extend  to  a 
general  Trust  for  Creditors  or  Others,  whose  Demands  are 
not  distinctly  specified  in  the  Creation  of  the  Trust. 

Analogous  to  Trustees  are  Executors  and  Administrators 
in  a  Suit  for  carrying  into  Execution  the  Trusts  of  a  Will. 
AnExecutor  before  Probate,  may  file  a  Bill,  and  it  is  sufficient 
if  he  take  out  Probate  before  the  Hearing  (c).  In  a  Suit  for 
an  Account  of  personal  Estate,  though  the  Person  who  has 
the  Right  to  administer  be  a  Party,  Administration  must 
be  actually  taken  out  (d).  An  Executor  outlawed,  and 
not  to  be  found  and  so  proved,  need  not  be  marie  a  Party  (e) ; 
but  if  an  Executor,  after  proving  the  Will,  leaves  the  King- 
dom, or  goes  out  of  the  Jurisdiction,  and  an  Administrator  be 

(a)  7  Ves.  487.  (d)  3  P.  Wins.  349. 

(*)  Red.  Tr.  Ch,  142  (e)   1  P.  Wins.  684. 

ic)  3  P.  Wbm.  352. 
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appointed  under  *$Vai*.  38  Oco.  3.  c.  87.  upon  return  of  the 
.Executor  pendente  lite,  he  must  be  made  a  Party,  arid  the 
Administrator  paid  his  Costs  and  discharged  (a).  Where, 
of  four  Executors,  one  only  proved,  and  died,  and  the 
Others  renounced,  it  was  held  the  Executors  of  him  who 
proved,  and  also  the  Other  surviving  Executors  of  the  ori- 
ginal Testator  must  be  made  Parties  (J).  Where  Tenant 
in  Fee  mortgages  by  creating  a  Term,  an  Executor  is  not  a 
necessary  Party  to  a  Bill  of  Foreclosure,  nor  is  it  necessary 
to  make  the  Executor  Party  in  a  Suit  to  foreclose  the  Heir 
of  the  Mortgagor  (c)  ;  but  where  the  Heir  of  the  Mortgagee 
brings  a  Bill  to  foreclose,  or  the  Heir  of  Mortgagor  files 
his  Bill  to  redeem,  the  personal  Representative  must  be 
made  a  Party  (d).  An  Executor  durante  minori  estate,  if  the 
Estate  is  not  collected  in,  must  be  brought  before  the 
fcourt  {c).  An  Administrator,  though  insolvent,  must  be 
made  a  Party  to  a  Bill  for  t)iscovery  of  personal,  but  not 
of  real  Assets  in  a  Suit  by  an  Heir  to  preserve  a  Debt,  where 
theRepresentation  is  suggested  by  the  Bill  to  be  in  contest(y) . 
For  the  Discovery  of  Assets  descended,  in  a  Suit  by  a 
specialty  Creditor,  the  personal  Representative,  and  also 
the  Heir,  must  be  Parties  (g).  In  a  Suit  by  the  Assignee 
of  a  Bond,  the  personal  Representative  of  the  original 
Obligor  must  be  a  Party  (A)  ;  the  pergonal  Representative 
is  the  only  necessary  Party  in  a  Suit  by  Creditors  of  a 
Testator  or  Intestate  (i).  In  a  Suit  against  the  Executor  of 
a  deceased  Obligor,  upon  a  joint  and  several  Bond,  it  is 
not  necessary  to  make  the  surviving  Obligor  a  Party  (k). 

(a)  7  Ves.  4fi0.  (g)  IP.  Wnis.33J.  Kenvon 

(b)  1  Cox  Rep.  426.  Rep.  133.     2  Atk.  125. 

(c)  3  P.  Wms.  333,  n.     2  (h)  3  Bro.  C.  C.  25.    1  Vfcs. 
Bro.  C.  C.  279.     13  Ves.  234.  j.  464. 

(d)  2  Vern.  66.     2  Eq.  Ca.  (t)  2  Atk.  33.     1   Ves.  j. 
Abr.  77.     2Freem.  52.  105.    4  Ves.  665.    6  Ves.  748, 

(e)  Z  Atk.  121.  (*)  2  P.  Wins.  3I3f 
(/;2Atk.5l.    3  Atk.  341. 
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Husband  and  Wife  are  sp  united  in  Interest,  that  the 
Husband  must  be  a  formal  Party  to  a  Bill  filed  against  the 
Wife,  in  respect  of  her  separate  Property,  unless  he  is  an 
Exile,  or  has  abjured  the  Reajm  {a) ;  where  a  Legacy  is 
given  to  the  Wife,  the  Husband  is  not  allowed  to  sue 
alone,  she  has  a  Claim  to  a  Settlement  (A)  ;  if  a  Husband 
sies  for  Chores  in  Action,  belonging  to  the  Wife,  as  a 
Bond,  Sec.,  the  Wife  must  join ;  where  a  Husband,  under  a 
Marriage  Settlement  of  Lands,,  limited  to  the  Wife  for 
Life,  filed  his  Bill,  to  ascertain  the  Lands  settled ;  at  the 
Hearing,  the  Court  took  the  Objection,  that  the  Wife  not 
being  a  Party,  she  would  not  be  bound  by  the  Decree  (c) ; 
but  a  Wife  may  Sue  alone  for  a  separate  Maintenance, 
without  the  Husband  (d)  :  a  Wife  cannot  be  made  a  Party 
as  Agent  to  her  Husband,  to  a  Bill  seeding  to  charge  him, 
through  her  Agency  (e). 

The  Committee  of  an  Idiot  or  Lunatic,  must  be  made  a 
Defendant  with  the  Person  who  is  under  his  Care  (/). 

One  Joint-tenant  cannot  be  made  a  Defendant  without 
the  Other  (g). 

If  A.  having  outlawed  $.,  files  a  Bill  against  B.  and  C, 
a  Trustee  for  B.  with  respect  to  an  Annuity,  to  subject  the 
same  to  the  Plaintiffs  Debt,  the  Attorney-General  ought 
to  be  made  a  Party,  and  the  Plaintiff  must  get  a  Lease  or 
Grant  in  the  Exchequer  from  the  Crown  (A). 

Two  Plaintiffs  cannot  join  in  one  JJill,  where  their 
Interests  are  several ;  nor  can  a  Plaintiff  demand,  by  one 
Bill,  several  Matters,  of  different  Natures,  against  several 
Defendants  (i);  but  where  a  Person  claims  a  General 
Right  to  the  sjole  Fishery  of  a  River,  he  may  file  his  Bill 

(a)  \  Vos.  j.  278.    Rod.  Tr.  (/)  Red.  Tr.  Ch.  24.     1 

Ch.24.  Ch.  Ca.  19. 


(b)  i   Ch.   Ca.  41.     Nels.  (<§•)  Finch.  82. 

Rep.  78.     5  T.  R.  690.  (>*)  1  P.  Wins.  145.     2  P. 

(c)  1  Aft. 209.  1  Ch. Ca.4 J .  Wras. 269.   Parker* Itep. 368. 
(0  I  Cli.  Ca.  34-     5Madd.  (t)    Red.     Tr.     Cli,    147. 

414.             (e)  5  Vee.  322.  Hard.  337.     1  Vein.  29. 


88  PRACTICAL  DIRECTIONS. 

Against  several  Persons  claiming  several  Rights  in  the 
Fishery  (a)  ;  and  for  avoiding  Multiplicity  of  Suits,  and  to 
bring  all  Parties  before  the  Court,  the  Suit  is  by  or  against 
divers  Parties  who  have  separate  Rights  or  Interests,  as 
Devisees,  Creditors,  and  the  like  (b).  A  Bill  is  not  mul- 
tifarious, because  different  Persons,  having  distinct  In- 
terests, are  joined,  if  the  Object  of  the  Suit  is  single :  it  is 
only  so  when  it  seeks  Relief  in  respect  of  Matters  in  their 
Nature  separate  and  distinct  (c). 

In  the  Case  of  Mortgages,  a  Bill  to  redeem  a  Mortgage 
in  Fee,  must  make  the  Executor  of  the  Mortgagee  a  Party, 
as  well  as  the  Heir  at  Law(tf)  ;  but  if  Tenant  in  Fee  mort- 
gages by  creating  a  Term,  the  personal  Representative 
ought  not  to  be  a  Party  to  a  Bill  of  Foreclosure  (e).  In  a 
Suit  by  an  under-Mortgagee  to  foreclose  the  original  Mort- 
gagor, the  first  Mortgagee  must  be  made  a  Party,  because 
the  first  Mortgagee  has  a  Right  to  redeem  the  second  (/). 
A  second  Mortgagee,  though  of  Part  only  of  the  Estate 
comprised  in  the  first  Mortgage,  and  under  a  different  Title, 
filing  his  Bill  to  redeem,  must  make  the  Mortgagor  or  his 
Heir,  and  not  the  personal  Representative,  a  Party  (g) ; 
but  the  Heir  is  not  a  necessary  Party  to  a  Bill  by  a  De- 
visee to  redeem,  unless  he  wishes  to  have  the  will  establish- 
ed (A).  In  Suits  for  Redemption,  the  Person  having  the  le- 
gal Estate,  must  be  before  the  Court  for  the  Purpose  of 
a  Re-conveyance  (t).  In  a  Bill  to  foreclose  the  Heir  of 
the  Mortgagor,  it  is  not  necessary  to  make  the  personal  Re- 
presentative a  Party  ;  for  though  the  Heir  is  entitled  to  have 
the  personal  Estate  applied  in  exoneration  of  the  real,  he 
must  enforce  that  Right  by  Suit  (&),  and  all  Persons  claim- 

(*)  I  Atk.  1481  (/  )  3  P.  Wms.  643. 

(J)  2  Madd.  Ch.  1 77.  (g)  12  Ves.  48, 59.     2  Bro. 

(c)  5  Madd.  Rep.  1 22,  138.  C.  C.  276.     2  Freera.  52. 

(d)  I  Freem.  Rep.  52.      3  (k)  2  Ves.  434. 

P.  Wms.  331.  (i)  2  Madd.  Ch.  191. 

■     (e)    13    Ves.    234.      3   P.  (A)  Rep.  Temp.  Hard.  109. 

Wms.  433.  3  P.  Wms.  334. 
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ing  under  a  Mortgage,  are  generally  made  Parties  in  a  Suit 
for  Redemption  (a).  Where  a  Mortgagee  ia  Fee  has  ex- 
ecuted a  Conveyance,  with  several  Remainders  over,  the 
first  Tenant  in  Tail  is  a  necessary  Party  (&).  In  a  Suit  ty 
Heir  of  Mortgagee  to  foreclose,  both  Heir  and  Executor  of 
Mortgagor  must  be  Parties  (c).  An  under  Mortgagee 
filing  his  Bill  to  foreclose,  the  original  Mortgagee  must  be  a 
Party  (d).  Where  there  have  been  several  mesne  Assign- 
ments of  a  Mortgage,  the  last  Assignee  is  the  only  neces- 
sary Party,  unless  the  Mortgagor  has  been  a  Party  to 
the  Assignments  (i).  It  should  seem,  though  not  decided, 
and  generally  the  Practice,  to  make  all  Incumbrances^  pre- 
vious to  filing  a  Bill  to  foreclose,  Parties ;  and  a  Cause  has 
stood  over,  to- make  a  judgment  Creditor  a  Party  (/)  ;  but 
it  seems,  now,  to  be  well  established,  that  Incumbrances, 
after  a  Bill  filed,  are  not  necessary  Parties  (g). 

In  most  Cases,  the  Person  having  the  legal  Estate  in  the 
Subject,  must  be  a  Party,  though  he  has  no  beneficial  In- 
terest, that  the  legal  Estate  may  be  bound  by  the  Decree  : 
thus  if  a  Bond,  or  a  Judgment  be  assigned,  the  Assignor 
as  well  as  the  Assignee,  must  be  a  Party,  for  the  legal 
Right  of  Action  remains  in  the  Assignor  (A)  ;  where  a  Bill 
is  filed  by  the  Assignee  of  a  Judgment,  the  Assignor  is  a 
necessary  Party  (*).  Where  a  Bill  is  filed  for  Equitable 
Relief  as  to  a  Rent-charge*  all  the  Parties,  whose  Estates 
are  liable,  must  be  brought  before  the  Court,  unless  im- 
practicable, or  highly  inconvenient  (fc) ;  but  not  if  the  Rent- 
charge  be  claimed  byja  Charity  (I). 

Where  real  Property  in  question,  is  subject  to  an  En- 

(*)  3  Madd.  Rep.  255.  1 1  Ves.  195.     1  Bell  and  Bca. 

(A)  2  Atk.  237,  8.  167.  187. 

(c)  2  Eq.  Ca.  Abr.  77.  2         (//)  Red.  Tr.  Ch.  145. 
Vera.  66.  ,  (0  1  Ves.  j.  463. 

(d)  2  P.  Wins.  642.  (it)  1 1  Ves.  367,  429. 

(e)  2  Atk.  39.     9  Ves.  268.  (I)  1  P,  Wms.  599.    I  [  Ves. 
(/)  3V«*.  31-T.                      365. 

<*)  2  Atk.i  74.    Ambl.67C. 
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tail,  it  i»  generally  sufficient  to  bring  before  the  Court  the 
jirst  Tenant  in  Tail  in  being,  and  if  no  Tenant  in  Tail  in 
being,  the  first  Person  entitled  to  the  InJterUance  (a)»  with 
those  claiming  prior  Interests,  omitting  Remaindermen 
and  Reversioners,  after  such  vested  Estates  of  Inheritance ; 
and  a  Decree  against  the  vested  Estate  of  Inheritance  will  bind 
the  Remainder  or  Reversion,  though  vesting  in  Possession 
after  Failure  of  the  previous  Estates  (b) ;  but  Persona  inter- 
ested,  though  not  Parties,  may  avail  themselves  of  Opportuni- 
ties in  the  Progress  of  the  Suit,  to  support  their  Interests  (c). 
And  a  Remainder-jnan,  becoming  afterwards  entitled  ia 
Possession,  may  Appeal,  from  a  Decree,  against  the  prior 
Estate  of  Inheritance,  though  he  cannot  avoid  the  Decree 
by  a  new  Bill  (d). 

A  Decree  against  a  Person  Claiming  a  vested  Estate  of 
Inheritance,  will  bind  contingent  Limitations  and  executory 
Devises  to  Persons  not  in  being ;  but  to  a  Bill  afflicting  die 
Right  of  a  Person  in  being,  claiming  under  a  Limitation, 
by  way  of  executory  Devise,  not  subject  to  any  preceding 
vested  Estate  of  Inheritance,  by  which  it  may  be  defeated, 
such  Person  must  be  made  a  Party  (e). 

Where  a  Person  born,  pending  the  Suit,  becomes  enti- 
tled to  an  Interest  prior  in  Limitation  to  any  Estate  of  In- 
heritance before  the  Court,  he  must  be  made  a  Party  by 
Supplemental  Bill ;  so  if  a  new  Interest  is  acquired,  by  the 
Determination  of  any  Contingency,  not  subject  to  Destruc- 
tion by  a  prior  vested  Estate  of  Inheritance,  the  Person 
having  that  Interest  must  be  Party.  And  so  by  the  Death 
of  the  Person,  having  the  Personal  Estate  of  Inheritance, 
when  the  Suit  began ;  the  Person  entitled  to  the  next  Estate 
of  Inheritance,  and  all  Persons  having  prior  Interests  must 
be  made  Parties.  (/) 

(a)  2  Vern.  527.-     1   Sch.  (<?)    16  Vo*.  327. 

and  Lofr.  408.     5  Ves.  10.    9  (d)   1  Si-h.  and  Lcfr.  386, 

Ves.  58.     Arabl.  564.     Diok.  411. 

427.     16  Ves.  327.  (*)  Rod.  Tr.  Ch.  141. 

(£)  Red.  Tr.  Ch.  141.  (/)  Red.  Tr.  Ch.  111. 
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The  Heir  at  Law,  is  often  made  a  Party  to  a*  Suit :  as 
for  instance,  to  a  Bill  for'  carrying  into  Execution  the  Trusts 
of  a  Will  disposing  of  real  Estate,  by  Sale  or  Charge,  the 
Heir  at  Law  of  the  Testator  is  a  necessary  Party,  that  the 
Title  may  be  quieted  against  him,  and  the  Will   esta- 
blished: where  there  has  been  a  prior  Will,  disposing  of 
the  same  Property  differently,  revoked  only  by  a  subse- 
quent  Will,   the  Persons  claiming  under  the  prior,   are 
not  necessary  Parties,  though  they  may  disturb  the  Title 
as  well  as  the  Heir ;  if,  however,  the  prior  Will  is  set  up 
as  a  valid  Instrument,  in  opposition  to  the  subsequent  Will, 
the  Persons  claiming  under  it,  may  be  brought  before  the 
Court,   to  quiet  the   Title,   and  to  protect  those,  acting 
under  the  latter  Instrument  (a).     If  no  Heir  can  be  found, 
the  Attorney-General  is  usually  made  a  Party  to  a  Bill  for 
carrying  the  Trusts  of  a  real  Estate  into  execution ;  if  the 
Escheat  be  to  the  Crown,  and  the  Will  should  be  subject 
to  impeachment,  any  Person  claiming  the  Escheat  against 
the  Crown,  would  be  a  necessary  Party :  if  the  Heir  should 
be  out  of  the  Jurisdiction  of  the  Court,  and  so  charged 
and  proved,  upon  full  Proof  of  the  legal  Execution  of  the 
Will  and  Sanity  of  the  Testator,  the  Court  will  proceed, 
though  such  Evidence  cannot  be  used  against  the  Heir  in 
disputing  the  Will,  nor  can  it  be  established'  against  the 
Heir,  or  the  Title  under  it  ensured  against  his  Claim. 

Where  a  Devisee  is  sued  for  Satisfaction  of  a  Debt  by 
Covenant  or  Bond,  binding  the  Heir  under  Stat.  S  and 
4,  W.  &  M.  c.  14,  to  charge  the  real  Assets  come  to 
the  Hands  of  the  Devisee,  the  Heir  at  Law  must  always 
be  made  a  Party  (b) ;  and  if  any  Assets  have  descended  to 
the  Heir,  they  are  first  applicable,  unless  the  Assets  de- 
vised are  charged  with  Debts  in  exoneration  of  the  Heir. 
The  personal  Representative  of  the  deceased  Debtor,  is  also 

(a)  Red.  Tr.  Ch.  140.  125.   Red.  Tr.  Ch.  143.  Cowp. 

(i)  J  P.  Wms.  100.    2  Atk.      PI.  38. 


98  PRACTICAL  DIRECTIONS 

generally  a  necessary  Party  (a),  for  the  Purpose  of  applying 
the  personal  in  exoneration  of  the  real  Assets ;  if  there 
has  been  no  general,  there  must  be  a  special  Administrar- 
tion,  limited  to  the  Subject  of  the  Suit:  as  the  limited 
Administrator  can  collect  no  general  personal  Assets,  and 
the  Person  entitled  to  general  Administration  must  be  pre- 
viously cited,  it  is  presumed,  there  are  no  such  Assets  to 
be  collected,  or  a  general  Administration  would  have  been 
obtained,  and  the  personal  Representative  must  be  a  Re- 
presentative constituted  in  England  (6). 

Where  no  general  Administration  has  been  taken  out  by 
a  personal  Representative,  entitled  to  and  claiming  -pro- 
perty in  dispute,  a  limited  Administration  will  be  necessary, 
to  enable  the  Court  to  proceed  on  such  Claim ;  and  when 
a  vested  Right,  as  for  instance,  a  Trust-term,  is  to  be  as- 
signed, an  Administration  limited  to  the  Trust-term  must 
be  taken  out,  to  warrant  the  Court  to  assign  the  Term ; 
sometimes,  when  it  appears  that  the  personal  Representa- 
tive (not  a  Party  in  the  Cause)  ought  to  be  privy  to  the 
Proceedings,  though  his  Rights  may  not  be  in  question  at 
the  Hearing,  the  Court  has  given  Directions  for  proceeding, 
without  making  such  Representative  a  Party,  by  amend- 
ing  or  otherwise ;  and  the  Parties  in  the  Cause  have  been 
at  liberty  to  bring  a  Representative  before  the  Master  on 
Proceedings  which  may  affect  such  Representative;  and  in 
the  subsequent  Proceedings  he  is  considered  as  a  Party  in 
the  Cause. 

Persons  claiming,  as  occupying  Tenants,  under  the  Pos- 
session of  a  Party  whose  Title  is  disputed,  are  not  neces- 
sary Parties;  though  if  such  Title  was  merely  equitable,  they 
might  be  affected  by  an  adverse  Decision ;  but  not  if  it  was  a 
legal  Tide  only ;  for  their  Rights  would  not  be  prejudiced 
by  a  Decree,  in  their  Absence :  upon  a  Suggestion  of  their 
Rights,  the  Decree  is  always  without  Prejudice,  or  in  some 
other  shaj>e  qualified  :  if  the  Decree  is  to  be  conclusive,  the 


/ 


a)  3  1\  Wins.  331.  (*)  1  Veni.  397 
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Persons  claiming  such  Rights,  must  be  made  Parties :  a 
Mortgagee  claiming,  is  usually  made  a  Party. 

The  Expression,  that  all  Parties  interested  in  a  Suit  must 
be  made  Parties,  admits  of  many  Qualifications  and  Excep- 
tions, introduced  from  necessity,  or  with  a  View  to  practical 
Convenience. 

Where  a  Bill  seeks  a  Discovery  of  the  necessary  Par- 
tia,  (a)  or  when  a  Person,  who  ought  to  be  a  P^rty,  is  out 
of  the  Jurisdiction  of  the  Court,  that  Fact  being  stated  in 
the  Bill,  and  admitted  by  the  Defendant,  or  proved  at  the 
Hearing,  is  usually  a  sufficient  Reason  for  not  bringing  him 
before  the  Court ;  and  though  the  Court  cannot  compel  him 
to  do  any  Act,  it  can  proceed  against  the  other  Parties ;  and 
if  the  Disposition  of  the  Property  is  in  the  Power  of  such 
other  Parties,  the  Court  may  act  upon  it  (A).     It  seems,  how- 
ever, advisable  to  add  the  Name  of  such  absent  Person,  as 
a  Party  to  the  Bill,  so  far  as  it  may  be  necessary  to  connect 
his  Case  with  that  of  the  other  Parties ;  and  if,  in  fact,  he 
should  become  amenable  pending  the  Suit,  he  ought  to  be 
brought  before  the  Court,  by  issuing  Process,  if  Process 
has  been  prayed,  or  by  amending  the  Bill,  if  the  State  of 
the  Proceedings  will  admit  of  such  Amendment,  or  if  not, 
by  filing  a  Supplemental  Bill.    If  the  absent  Party  is  re- 
quired to  be  active  in  the  Performance  of  the  Decree,  as  if 
a  Conveyance  by  him  be  necessary,  or  the  Foreclosure  of 
a  Mortgage  against  the  original  Mortgagor,  his  Represen- 
tatives, or  Assigns  under  a  Decree ;  the  Court  cannot  pro- 
ceed to  a  Determination  against  the  absent  Party.     A  fo- 
reign Corporation,  not  amenable  to  the  Jurisdiction,  falls 
within  this  Description ;  a  Corporation  in  Scotland  has  been 
so  considered  (c). 

Where  the  Suit  is  on  behalf  of  many  in  the  same  In- 

(*)  1  Fern.  95.  (c)  Red.  Tr.  Ch.  135.     2 

(6)  1  Sch.  and  Lefr.  240.      Madd.  Ch.  179. 

2  Bro.  C.  C.  399.  sed.  vid.     2 

Bro  C.  C.  277. 
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.  terest,  and  all  the  Persons  .answering  that  Description,  can- 
not easily  be  discovered,  or  ascertained:  and  where  the 
JPersons  interested  are  very  numerous  (a),  as  in  the- Case  of 
the-  Water-work*  Company  (6),  the  NewiRiver  Company  (c), 
J}rury-Lane,  and  olhzr  TJwatres  (d),  one  of  many  entitled 
to  Prize-Money  (e),  and  others  of  the  Kind  (/).  A  few 
have  been  permitted  to  sue  on  behalf  of  great  Numbers 
having  the  same  Interest  (g). 

But  in  a  Suit  instituted  by  some  Members  of  a  Society 
for.  Relief  in  Sickness,  &c.  by  means  of  a  Fund  raised  by 
Subscription  of  the  Members  for  an  Account  against  die 
Trustees,  it  was  held  that  all  the  Members  must  be  Parties, 
being  considered  merely  as  a  Partnership,  having  no  cor- 
porate Capacity  (h).  • 

A  few  Creditors  may  institute  a  Suit  on  behalf  of  them- 
selves and  other  Creditors  of  the  deceased  Debtor,  for  an 
Account  and  Application  of  his  real  and  personal  Assets  in 
payment  of  their  Demands  (i),  and  the  other  Creditors  may 
come  in  under  the  Decree,  and  obtain  their  Demands  equally 
with  the.  Plaintiffs ;  and  if  they  decline  or  refuse,  will  be 

•  excluded  the  Benefit  of  the  Decree,  and  bound  by  Acts 
dtme. under  it  :•  as  a  single  Creditor  may  sue,  it  is  considered 
as^a  Matter  of  convenience  to  permit  such  a  Suit;  for  if 
a  Bill  be  brought  by  a  single  Creditor  for  his  own  Debt,  he 
.may.  as  in  a  Court  of  Law,  gain  a  Preference  over  other 
Creditors  in  the  same  Degree,  who  have  not  used  equal 
<UUgence,  and  some  of  a  Number  of  Creditors,  parties  to  a 
Trust-Deed  for  Payment  of  Debts,  have  been  permitted  to 

;  sue  on  behalf  of  themselves  and  the  other  Creditors  named 

(/?)  Pre!  Ch.  592.  2  Ves.  312.     1  Bro.  C.  C.  101 . 

(6)  2  Vero..  420.  4  Vps.  627.     6  Vcs.  773..    13 

(c)  11  Vcs.  429.  Ves.  542. 

(d)  2  Bro.  C.  C.  338.  (A)  3  Ves.  and  Beam.  1 82. 

(e)  13  Ves.  397.  6  Ves.  773. 

(7)16  Ves.  921.  17  Ves.  1.  (t)  2  Ves.  312.   3Atk.$71. 

6  Ves.  779.  Red.  Tr.  Ch.  136. 

0)Gilb.  230.    lAtk.284. 
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in  the  Deed  for  execution  of  the  Trust  (a),  although  one  of 
those  Creditors  could  not  have  sued,  without  bringing  the 
other  Creditors  before  the  Court.  Creditors  of  a  Testator  or 
Intestate,  need  not,  or  rather  cannot  (ft),  make  anybody,  but 
the  persona)  Representative  a  Party :  butin  case  of  Insolvency, 
or  where  there  are  any  Persons  who  have  possessed  the  Estate, 
or  any  'Debtors  of  the  Deceased  who  deny  they  have  any  such 
Assets,  or  apply  them  improperly  (c)  ;  or  where  there  is  any 
Collusion  between  them  and  the  Representative,  they  may 
fellow  the  Assets,  and  make- them  Parties,  and  demand  an 
Account  (d).  To  a  Bill  by  a  specialty  Creditor,  for  dis- 
covery of  Assets  descended,  both  heir  and  personal  Repre- 
sentative must  be  Parties  (e).  In  a  Suit  by  a  Bond  Cre- 
ditor against  a  Devisee  of  the  Creditor's  real  Estate  (/),  or 
against  an  Assignee  of  the  Devisee,  the  Devisor's  Heir  must 
be  a  Party  (g).  The  personal  Representative  of  the  de- 
ceased Debtor,  is  also,  in  general,  so  considered,  for  the 
Purpose  of  applying  the  personal  Estate,  in  exoneration  of 
the  real  Assets  (h).  If  a  Bill  be  filed  by  the  Assignee  of  a 
Bond,  the  Representative  of  the  original  Obligee  must  be 
made  a  Party  (i).  It  may  not  be  improper  in  this  Place  to 
observe,  that  by  a  Rule  in  Equity,  where  Two  or  more  are 
liable  to  a  Demand,  One  alone  cannot  be  proceeded  against* 
but  thai  all  the  Parties  liable  must  be  brought  before  the 
Qmrt  (jfc) ;  because  the  Debtors  are  entitled  to  the  Assist- 
wee  of  each  other  in  taking  the  Account  and  where  one 
pays  miore  than  his  Share  of  the  Debt,  the  Debtors  are  en- 
titled to  Contribution  (/) ;  and  another  Reason  is,  that  if  there 
are  different  Funds ;  as- where  the  Debt  is  by  specialty,  and 

(a)  Red.  Tf.  Ch.  136.  (g)  2  Atk.  125. 

(b)  6  Ves.  748.    3  Ridg.  P.  (h)  3  P.  Wms.  330. 

C  18.  (i)  3  Bro.  C.  C.  25.     1  Ves. 

(c)  2  Atk.  33.  j.  464. 

Of)  1  Ves.  105.  4  Ves.  665.  (*)  2  Vern.  95. 

(<?)  3  P.  Wms.  331.   3  Atk.  (/)  3  Atk.  406.     2  Freem. 

406.   Lord Kenyons Rep.  133.  127. 
(/)   1   P.  Wms.  99. 
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the  Plaintiff*  might,  at  Law,  sue  either  the  Heir  or  Executor 
for  Satisfaction,  he  must  make  both  Parties,  that  he  may  in 
the  last  Place  come  in  upon  the  real  Assets  (a);  but  it  should 
seem  that  if  some  of  the  Obligors  are  only  Sureties,  the 
Principal  in  the  Bond  cannot  object,  that  the  Creditor  has 
not  brought  the  Surety  before  the  Court,  unless  he  had  paid 
the  Debt :  and  if  it  plainly  appears  that  there  are  no  Assets, 
the  Representative  of  that  co-Obligor  is  not  a  necessary 
Party.  In  a  Suit  upon  a  joint  and  several  Bond,  where  a 
Surety  had  not  been  made  a  Party,  the  Court  held  that  all 
ought  to  be  Parties,  to  prevent  Circuity ;  but  that  if  the 
Bill  states,  and  Defendant  admits,  the  co-Obligor  to  be 
Insolvent,  the  Objection  is  removed  (6).  Lord  Eldon  more 
recendy  has  decided,  that  if  a  Plaintiff  sues  upon  a  joint 
and  several  Bond,  all  the  Obligors,  Principals,  and  Sure- 
ties, must  be  before  the  Court ;  but  that  where  it  appears 
that  the  Sureties  are  Insolvent,  and  have  paid  nothing,  the 
Rule  is  dispensed  with,  and  the  Demand  is  accordingly  re- 
strained, as  a  Demand  against  the  Principal  who  has  nothing 
to  demand  over  (c).  By  analogy  to  the  Case  of  Creditors,  a 
Legatee  is  permitted  to  sue  on  behalf  of  himself  and  other 
Legatees ;  as  he  might  sue  for  his  own  Legacy  only,  a  Suit 
on  behalf  of  all  the  Legatees  has  the  same  Tendency  as  a 
Suit  by  one  Creditor  on  behalf  of  all  other  Creditors :  but 
in  a  Suit  by  one  Legatee  for  his  own  Legacy,  unless  the 
personal  Representative  by  admitting  Assets,  warrants  an 
immediate  personal  Decree  against  himself,  by  which  he 
alone  would  be  bound,  the  Court  will  direct  a  general 
Account  of  all  the  Legacies,  and  payment  of  the  Legacy 
claimed,  rateably  only  with  the  other  Legacies :  no  prefer- 
ence being  allowed  amongst  Legatees.  And  after  a  Decree 
for  an  Account,  the  Court  will  restrain  subsequent  Proceed- 
ings by  a  separate  Creditor  or  Legatee  at  Law  or  in  Equity. 
To  a  Bill  by  a  Legatee  against  an  Executor,  a  residuary 

(a)  2  Atk.  436.     Konyon's  (b)  2  Dick.  738.  - 

Rep.  133.  (c)   16  Ves.  326 
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Legatee  need  not  be  a  Party  (a),  nor  in  such  Case  are  other 
Legatees  out  of  personal  Estate  only,  necessary  Parties; 
bat  where  a  Legatee  out  of  real  Estate  files  a  Bill,  every 
Legatee  whose  Legacy  »  charged  on  such  real  Estate, 
ought  to  be  before  the  Court  (6).  In  some  Cases  the  Court 
has  regretted  that  residuary  Legatees  were  not  Parties  to  a 
Bill  by  a  Legatee  where  Joints  have  arisen  in  which  they 
were  materially  interested:  a  residuary  Legatee  filing  a  Bill, 
must  in  general  bring  before  the  Court,  all  Persons  interested 
in  the  Residue  (c).  One  Legatee  may  sue  alone  (d),  and 
the  other  Legatees  may  come  in  under  the  Decree;  but 
where  the  Residue  of  the  personal  Estate  was  devised  to 
three,  it  has  been  held  that  one  could  not  sue  for  his  Share 
without  joining  the  others  as  Parties  to  the  Suit  (e). 

For  the  Application  of  personal  Estate  amongst  next  cf 
fern,  or  Persons  claiming  under  a  general  Description,  aa 
the  Relations  of  a  Testator  or  other  Person,  where  it  may? 
be  uncertain  who  are  all  the  Persons  answering  that  Descrip- 
tion, a  Bill  has  been  admitted  by  one  Claimant  on  behalf 
of  himself  and  the  other  Persons  equally  entitled  (f).  The 
interests  of  Persons  not  Parties  to  a  Suit,  may  be  in  some 
Degree  affected,  and  yet  the  Suit  has  been  permitted  to  pro- 
ceed without  them ;  as  a  Bill  by  a  Lord  of  a  Manor  against 
some  of  the  Tenants,  or  by  some  of  the  Tenants  against  the 
Lord  on  a  Question  of  Common ;  so  by  a  Parson  for  Tithes 
against  some  of  the  Parishioners,  or  by  some  of  the  Pa- 
rishioners against  the  Parson  to  establish  a  general  Modus. 
It  should  seem  that  where  a  Bill  is  brought  to  establish  a 
general  Modus  through  a  whole  Parish,  all  the  Land  Owners 
must  be  either  Plaintiffs  or  Defendants ;  but  if  the  Plaintiff 
sues  for  Tithes  in  Kind,  the  Defendant  may  insist  on  such 
Modus,  though  the  rest  of  the  Parishioners  are  not  Par- 
Co)  1  Madd.  Rep.  446.  (rf)lbid.  Nels.  Ch.  Rep.  $43. 
I  Bro.  C.  C.  303.  (*)  3  Bro.  C.  C.  305, 220. 

(b)  1  Cox  Rep.  332.  (/)  Red.  Tr.  Ch.  13^. 

(c)  2Clj.Ca.  124, 

Vol.  I.  h 
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ties  (a) ;  though  a  Modus  be  laid  on  all  the  Occupiers,  yet 
each  is  liable  for  the  Whole,  so  that  sueing  a  Part  of  the 
Occupiers  is  sufficient  (6).  If  a  Rector's,  or  an  Impropria- 
tor's Right  does  not  come  in  question,  he  need  not  be 
made  a  Party  for  subtraction  of  Tithes  (c).  On  a  Bill  to 
establish  a  customary  Payment  in  lieu  of  Tithes,  the  Ordi- 
nary must  be  a  Party  (d).  Persons  who  may  be  consequen- 
tially interested,  form  also  an  exception  to  the  Rule,  that  all 
Persons  interested  in  the  Subject  must  be  Parties :  to  a  Suit 
by  a  single  Creditor,  for  satisfaction  of  his  single  Demand 
out  of  the  Assets,  though  every  other  unsatisfied  Creditor 
may  be  consequentially  affected  by  the  Suit,  that  Interest  is 
not  such  as  to  require  the  other  Creditors  to  be  made  Par- 
ties, though  the  Decree  will  compel  them  to  admit  the 
Demand,  taken  and  ascertained  under  its  Authority ;  but 
the  Account  so  taken  will  not  bind  them.  And  in  Suits  by 
Creditors  and  Legatees,  the  Persons  entitled  to  the  personal 
Assets,  after  payment  of  Debts  or  Legacies,  are  not  neces- 
sary Parties,  though  interested  to  contest  the  Debts  and 
Legacies,  and  bound  to  allow  the  Demands  admitted  in 
those  Suits,  though  not  bound  by  any  Account  taken  in 
their  absence. 

It  is  a  Rule,  that  no  one  need  be  made  a  Partof,  against 
whom,  if  brought  to  a  Hearing,  the  Plaintiff  can  have  no 
Decree  (e):  a  residuary  Legatee,  for  instance,  need  not  be 
made  a  Party  to  a  Bill  by  a  Legatee  against  an  Executor  (f). 
A  Bankrupt  is  not  a  necessary  Party  to  a  Suit  brought 
against  the  Assignees  of  his  Estate  (g)9  though  for  some 
purposes  of  Discovery  perhaps  he  might  (A).      So  for  a 

(a)2Eq.  Ca.Abr.  170.  seq.  (/)    1    Madd.   Rep.    446. 

vid.     1  Atk.  283.  1  Bro.  C.  C.  303. 

{b)  3  Atk.  247.  (g)  3  P.  Wms.  31 1,  n.  I. 

(c)  3  Atk.  500.  (A)  2  Vern.  32.     Red.  Tr. 

(J)  II  Ves.  509.  Ch.  131,  contr.     1  Ves.  and 

(<?)  3  P.*  Wras.  310,    n.      Beam.  550.     2Anstr.  478. 
2  Madd.  Ch.  184. 
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Discovery  from  a  Corporation  aggregate,  the  Clerk  is  usually 
made  a  Party  (a). 

Persons  ought  not  to  be  made  Parties,  who  may  be  ex- 
amined as  Witnesses,  and  against  whom  no  Relief  is  prayed; 
such  unnecessary  Parties  may  demur  or  plead,  as  the  Case 
may  be  (ft).  Agents  to  Corporations  (c),  Arbitrators  (d),  and 
Attornies  who  have  fraudulently  prepared  Deeds  sought  to 
be  set  aside,  and  other  Persons  concerned  in  obtaining  them, 
are  excepted  Cases  (e) ;  for  it  should  seem,  that  where  an 
Attorney,  or  any  other  Agent,  has  so  involved  himself  in  the 
Fraud  charged  by  the  Bill,  that  although  a  Re-conveyance, 
or  other  Relief,  cannot  be  prayed  against  him,  a  Court  of 
Equity,  rather  than  that  the  Plaintiff  shall  not  have  his  Costs, 
will  order  the  Attorney  or  Agent  to  pay  them.  By  a  late 
Decision  of  Lord  Eldon,  C.  "  to  make  an  Attorney  pay 
Costs,  as  having  mixed  himself  in  a  Case  of  Fraud,  you 
must  not  merely  make  him  a  Party  to  the  Bill,  but  must 
also  pray  that  Relief  against  him ;  or  if  it  is  looked  into,  it 
will  be  found  that  a  Demurrer  will  lie  (/) ;  but  it  does  not 
seem  necessary  to  make  an  Attorney  a  Party,  merely  be- 
cause he  has  Title  Deeds  in  his  Hands,  though  there  may 
be  Cases  in  which  it  may  be  necessary  to  make  him  so  (g). 

In  a  Suit  to  obtain  a  Transfer,  or  for  an  Injunction  to 
prevent  it,  the  Plaintiff,  by  Stat.  39  and  40  Geo.  3.  c.  36, 
is  enabled  to  proceed,  without  making  either  the  Bank  of 
England,  the  South  Sea  Company ',  or  the  East  India 
Company,  a  Party  to  the  Suit ;  but  the  Act  seems  to  be 
optional,  and  not  imperative,  and  does  not  preclude  the. 

(«)  3  P.    Williams,    310.  (*)  2  Atk.  234.     Red.  Tr. 

14  Ves.  245.  Ch.  153.    1  Anstr.  37.    1  Sell. 

{b)  1  Ves.  426.  2  JBro.  C.  C.  and  Lef.  227. 

252,332.    6  Ves.  143.    7  Ves.  (/)  2  Atk.  320.     15  Ves. 

287.    o  Madd.  Krp.  19.  164.  Cowp.  PL  42.   2.  Madd. 

(c)  3  P.  Wms.310.   1  Ves.  CI.  185. 

426.     15  Ves.  164.  (g)  1  Men.  122. 

(d)  14  Ves.  152.     2  Vera. 

380. 

h  2 
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Plaintiff  from  making  these  Companies  Parties  if  advisable* 
But  in  a  recent  Case,  the  Vice-Chancellor  said,  that  he 
would '  dismiss  the  Bill  with  Costs,  against  the  Bank, 
wherever  they  were  unnecessary  Parties,  as  in  the  Cases  pro- 
vided for  by  the  Act,  to  be  personally  paid  by  the  Plaintiff 
or  the  Solicitor,  the  Statute  being  otherwise  rendered 
useless  (a).  A  Bill  will  lie  for  an  Account  by  a  Principal 
against  the  Agent  employed  to  sell  goods  for  him;  and 
by  one  Partner  against  a  co-Partner,  without  praying  a 
Dissolution  of  Partnership  (b). 

To  enter  further  on  this  Subject  would  exceed  die  Limits 
of  this  Work,  it  may  be  sufficient  to  conclude  by  observing' 
that,  in  some  Cases,  it  may  still  remain  a  Question  of-  eon-. 
siderable  difficulty,  who  are  necessary  Parties  to  a  Suit  It 
may  indeed  be  doubtful,  until  the  Decision  of  the  Cause, 
what  Interests  may  be  affected  by  that  Decision ;  and  some- 
times Parties  must  be  brought  before  the  Court  to  litigate 
a  Question,  who  had,  according  to  the  Decision,  no  Interest 
in  the  Subject ;  and  as  to  whom  therefore,  whether  Plain- 
tiffs or  Defendants,  the  Bill  may  be  finally  dismissed, 
though  the  Court  may  make  a  Decree  on  the  Subject,  aa 
between  other  Parties,  which  will  be  conclusive  on  the 
Persons,  as  to  whom  the  Bill  may  be  so  dismissed,  but 
which  the  Court  would  not  pronounce  in  their  absence,  if 
amenable  to  their  Jurisdiction  (c). 

In  this  early  Stage,  it  may  be  useful  to  remind  the 
junior  Practisers,  that  by  a  late  Decision,  a  Special  Autho- 
rity in  writing,  from  the  Client,  must  be  obtained  to  insti- 
tute a  Suit  in  the  Court  of  Chancery ;  but  that  to  defend 
a  Suit,  a  general  Authority  has  been  held  sufficient  (A) 

Bills  requiring  an  Affidavit  to  be  annexed,  are,  in  Suits, 
to  obtain  the  Benefit  of  an  Instrument,  upon  which  an 
Action  at  Law  would  lie,  alledging  that  it  is  lost,  and  that 
the  Plaintiff  cannot  therefore  have  any  Remedy  at  Law. 

(V)    3     Marlrl.     Rop.   386.  (c)  Red.  Tr.  C.  1 16. 

ii  Vp«.  770.  (d)  3  Mori.  Rep.  12. 

(6)  1  Mudd.  373.  113. 
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An  Affidavit  of  the  Loss  must  be  annexed  to,  and  filed 
with  the  Bill,   (see  title  Affidavit)  or  a  Demurrer  -will 
hold  (c):  so,  in  Suits  for  Discovery  of  Deeds  or  Writings  (6), 
sometimes  praying  Relief,  founded  on  the  Deeds  and  Wri- 
tings of  which  the  Discovery  is  sought :  if  the  Relief  be 
such  as  might  be  obtained  at  Law,  if  they  were  in  the  Cus- 
tody of  the  Plaintiff,  he  must  annex  to  the  Bill,  an  Affi- 
davit that  they  are  not  in  his  Custody  or  Power,  and  that  he 
knows  not  where  they  are,  unless  they  are  in  the  hands  of 
the  Defendant :  but  if  the  Bill  be  for  a  Discovery  merely, 
or  only  prays  the  Discovery  of  Deeds  or  Writings,  or 
equitable   Relief  grounded  on  them,  an  Affidavit  is  not 
required  (c).     It  is  also  unnecessary  in  the  Case  of  a  can- 
celled Instrument  to  have  another  Deed  executed.     But  it 
may  be  proper  to  remark,  that  a  Suggestion  of  the  Evi- 
dence of  Plaintiff's  Demand  not  being  in  his  Power,  is  so 
essential  to  a  Bill  under  these  circumstances,  that  if  there 
be  no  such  Charge  on  the  Bill,  it  would  be  ground  for 
a  Demurrer  (e).     And  to  a  Bill  of  Interpleader,  a  Plaintiff 
must  annex  an  Affidavit  that  there  is  no  Fraud  or  Collu- 
sion between  him  and  any  of  the   Parties;   and  if  any 
Honey  is  due,  he  must  bring  it  into  Court,  or  at  least  offer 
so  to  do  by  his  Bill  (/):     To  a  Bill  for  Examination  of 
Witnesses  de  bene  esse,  an  Affidavit  must  be  annexed  of 
the  Circumstance,  by  means  of  which  the  Testimony  may 
be  lost,  as  the  advanced  Age  of  the  Witness  (seventy),  or 
the  Infirmity  and  his  Intention  of  leaving  the  Kingdom,  or 
being  the  only  Witness  (g) :  the  Want  of  the  requisite  Affi- 

(a)  Red.  Tr.  Ch.  43.  346.  (4)Mosc.l92.  3Anstr.859. 

I  Ves.  346.  (c)  3  P.  Wms.  395.     Rod. 

(6)  In  an  Action  at  Law,  a  Tr.  Ch.  100. 

Production  of  Deeds,   &c.  is  (/)  Red.  Tr.  Cb.  40.  Banb. 

obtained  by  summary  Process.  303.     3  Bro.  C.  C.  36. 

1  Taunt  166.  (#)  Red.  Tr.  Ch.  121.    1  P. 
(c)  Gilb.   For.    Rom.  521.  Wms.  117.     3  P.  Wins.  117. 

2  P.  Wms.  541.   NeIs.Rep.78,  1  Atk.  140. 
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davit  would  be  a  Defect  of  which  the  Defendant  might 
avail  himself  by  Demurrer.  And  though  the  Plaintiff  may 
have  been  convicted  of  Perjury,  his  Affidavit  will  be  suffi- 
cient for  the  Purpose  of  the  Discovery  (a). 

Hilary  Term,  1820. 

The  different  kinds  of  Bills,  used  for  the  Purpose  of 
instituting  an  original  Suit,  or  of  adding  to,  continuing,  or 
obtaining  the  Benefit  of  a  Suit  already  instituted,  or  of  a 
Cross  Suit,  and  the  several  other  Pleadings  in  this  Court 
are  with  such  Ability  treated  of  in  the  Work  of  the  noble 
and  learned  Author  referred  to  in  the  preceding  Pages,  and 
in  the  very  able  and  elaborate  Performances  of  later 
Writers  (6)  that  a  general  Reference  to  them  may  serve  the 
Purposes  of  the  following  Treatise :  it  may  be  sufficient, 
therefore,  to  observe  that  the  Draft  of  the  Bill  may  be  pre- 
pared by  the  Solicitor,  and  laid  before  Counsel  for  his 
Perusal  and  Signature ;  and,  in  very  urgent  Cases,  where 
the  least  Delay  may  be  attended  with  very  mischievous  Con- 
sequences, much  time  may  be  saved ;  but  as  great  profes- 
sional Experience  and  Judgment  is  required,  it  will,  in 
most  Cases,  be  found  more  advisable  to  lay  full  and  proper 
Instructions  before  a  Junior  Counsel,  and  in  perplexed  and 
difficult  Questions,  it  would  be  prudent. to  take  the  Opinion 
of  a  Senior  Counsel,  upon  the  fitness  of  the  Bill  for  its 
intended  Purpose,  and  which  may  ultimately  save  much 
Expense  and  Disappointment. 

The  Fee  to  Counsel  for  drawing,  perusing,  settling  and 
signing  the  Draft  of  the  Bill,  as  the  Practice  now  stands, 
seems  to  depend  upon  the  Length,  and  in  many  Cases,  per- 
haps, that  Mode  of  ascertaining  the  Fee  is  proper;  but 
Instances  sometimes  occur,  where  the  Observance  of  such  a 

(a)  Ball  and  Boa.  567.  Pr.  in  Chan,  and  Rep.  by  H. 

(Jb)  PI.  in  Chan,  and  Rep.  Maddock,  Esq.  Pleas  by 
by  Sir  Geo.  Cooper,  Prin.  and      Beaves,  Esq. 
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Rule  would  be  manifest  Injustice.  Cases  may  happen 
where  a  much  larger  Fee.  ought  to  be  given,  where  the 
Brevity  and  Conciseness  of  the  Bill,  selected  from  a  large 
Mass.  of  Materials,  demonstrates  the  Attention  and  Judg- 
ment of  the  Pleader,  and  certainly  furnishes  no  Ground  to 
infer  that  the  Labour  has  not  been  equally  as  great  as  when 
an  irregular  desultory  Statement  in  the  Shape  of  a  Bill  has 
been  substituted,  abounding  with  Argument  and  imperti- 
nent Declamation.  The  Attorney-General's  Fee  for  sign- 
ing.an  Information  where  there  are  not  more  than  three 
Defendants,  £1  1&*.  6d.  and  2*.  6 d.  for  every  other 
Defendant. 

The  Bill  must  be  transcribed  on  Parchment  with  a  Five 
Shilling  Stamp  on  each  Skin.  The  Transcript  must  be  in 
Words  at  length,  and  not  in  Figures:  but  the  Skin  is 
restricted  to  no  particular  number  of  Sheets ;  as  much  may 
be  comprised  in  each  Skin,  so  as  to  be  fairly  legible.  The 
Transcript  should  be  very  carefully  examined  with  the 
Draft  of  the  Bill,  and  the  Signature  of  the  Counsel  written 
at  the  Foot  of  the  Bill :  it  is  then  to  be  delivered  to  the 
Clerk  in  Court  at  his  Seat  in  the  Six  Clerks'  Office  in 
Chancery  Lane,  to  be  filed. 

The  first  Process  against  a  Defendant  (not  entitled  to  Privi- 
vilegeof  Peerage,  or  a  Lord  of  Parliament  a  Bishop)  is  a 
Subpoena  to  appear  to,  and  answer  the  Plaintiff's  Bill,  which 
by  the  Statute  4  Ann,  c.  16.  should  be  previously  filed  with 
the  proper  Officer  of  the  Court :  but  by  the  present  Practice, 
the  Subpoena  is  sometimes,  though  very  irregularly,  and  at 
the  Risk  of  Costs,  issued  before  the  Bill  is  filed.  The  Bill, 
however,  should  be  filed  by  the  Return  of  the  Subpoena, 
otherwise  the  Defendant  may  refuse  to  appear,  and  he  must 
be  served  with  Process  de  novo,  or  he  may  give  Instructions 
to  his  Clerk  in  Court  to  appear,  and  if  he  finds  that  the 
Bill  was  not  regularly  filed,  he  may  prefer  Costs  for  the 
Irregularity,  in  an  Injunction  Cause  to  stay  Waste,  or  Pro- 
ceedings at  Law,  there  it  should  seem  that,  by  the  Statute, 
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the  Bill  need  not  be  filed  until  the  Return  of  the  Subpoena; 
but  the  Plaintiff  may  obtain  an  Order  to  retain  his  Bill 
upon  payment  of  Costs  out  of  Purse. 

To  obtain  a  Subpoena  to  appear  and  answer  a  Praecipe 
and  a  Warrant,  upon  a  Five  Shilling  Stamp,  to  prosecute, 
must  be  left  at  the  Subpoena  Office  in  the  Rolls  Yard, 
Chancery  Lane,  in  the  following  Form. 

In  Chancery. 
Ci  Subpoena  George  A  Hen,  James  Gordon,  and 
"  John  Clarke,  to   appear  in   Chancery,    ie- 
*'  turnable  the  23d  of  January,  at  the  Suit  of 
"  Thomas  Beckett  and  another." 

Kensit,  18th  Jan.  1820. 
If  there  are  more  Plaintiffs  than  one,  the  first  Plaintiff 
only  is  to  be  named  in  the  Praecipe :  thus,  "  at  the  Suit 
u  of  Thomas  Beckett  and  another,"  or  "  others,"  as  the 
case  may  be.  So  an  Infant  Plaintiff  who  sues  by  his 
Prochein  Amy  or  next  Friend:  in  the  Praecipe,  after 
naming  the  Plaintiff,  must  be  added,  "  an  Infant  by  his 
next  Friend,"  and  in  like  manner,  a  married  Woman  when 
she  sues  by  her  next  Friend.  And  where  a  Man  and  his 
Wife  are  Defendants,  the  Praecipe  for  the  Subpoena  should 
be  for  John  Doe  and  his  Wife  to  appear,  &c. 

Three  Defendants  only  can  be  included  in  one  Subpoena  ; 
the  Christian  and  Sirnameof  each  Defendant  must  be  inserted 
at  length  ;  Husband  and  Wife  are  considered  as  one  De- 
fendant; but  if  the  separate  Estate  of  the  Wife  is  in- 
tended to  be  charged,  as  she  is  considered  to  be  a  Feme  Sole 
for  other  Purposes,  it  should  seem  that  she  must  be  sepa- 
rately served  with  a  Subpoena  (a). 

Where  there  is'one  Defendant  or  two,  there  is  but  one  La- 
bel  to  the  Subpoena ;  if  there  are  three  Defendants,  an  addi- 
tional Label  is  annexed  to  the  Writ,  for  which  Sixpence 
is  charged.  The  Subpoena  for  one  or  two  Defendants  is 
eight  Shillings;   for  three,  eight  Shillings  and  Sixpence. 

(a)  9  Vet.  488.    Gilb.  For.  Row.  40. 
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At  a  private  Seal  the  Fee  is  three  Shillings  and  Sixpence, 
and  for  opening  the  Seal  two  Guineas  extra.  Lord  Eldon 
has  discontinued  the  Gift  Seals. 

And  care  should  be  taken  that  there  is  no  Mistake  in 
the  Praecipe  left  for  the  Subpoena  either  in  the  Parties' 
names,  Plaintiff  or  Defendant,  or  in  the  Return :  any  such 
Mistake  vitiates  the  Writ  So  if  the  Label  and  the  Body 
of  the  Writ  do  not  agree,  the  Party  served  may  avail 
himself  of  the  Mistake. 

When  the  Defendants  reside  in  London,  or  within  ten 
Miles,  it  may  be  necessary,  in  the  Vacation,  to  obtain  a 
Subpoena  returnable  immediately,  for  the  Course  of  Practice 
to  obtain  which,  see  hereafter  in  Trinity  Vacation;  but 
against  an  Officer  of  the  Court,  it  should  seem  that  it 
may  be  obtained  without  the  usual  Affidavits,  he  being  pre- 
sumed to  be  always  in  attendance  (a) ;  in  all  other  Cases 
the  Subpcena  must  be  made  returnable  on  some  certain 
Day  in  Term :  and  therefore  a  Subpoena  returnable  imme- 
diately is  never  sued  out  in  Term  Time. 

The  Standing  Orders  of  the  Court  direct,  that  if  the 
Subpoena  be  against  only  one,  the  Body  of  the  Writ  under 
Seal  should  be  left  at  such  Person's  Place  of  Abode,  or 
that  he  may  be  served  with  the  Label,  if  he  should  be 
met  with  personally  (6) ;  but  if  one  or  two  more  are  in 
the  Subpoena,  two  are  to  be  served  personally,  and  the 
Body  under  Seal  shewed  to  '*hem,  at  the  Time  of  such 
Service;  and  the  Body  may  be  served  personally,  or  left 
at  the  House  of  the  other  Person  (c).  In  the  latter  Case, 
the  Body  should  be  left  with  some  one  of  the  Family  at 
the  dwelling  House  or  Lodging,  and  where  there  are  more 
Defendants  than  one,  a  Copy  of  the  Label  should  be 
taken,  to  enable  the  Person  who  served  the  Writ,  to 
make  an  Affidavit  of  Service,  to  ground  Process  to  en- 
fa)  Mob.  Rep*  42.  (c)  Ord.  in  Cane  Beam. 
(6)  1  Anstr.  79.  3  AtL  567.       Ed.  1 7 1 . 
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force  Appearance.  The  Label  requires  personal  Service 
in  all  Cases ;  leaving  at  the  House  is  not  good  (a). 

Service  before,  or  on  the  Return  Day  of  the  Subpoena, 
at  any  Time  before  12  o'Clock  at  Night  on  that  Day,  is 
good  (b)  :  Service  on  a  Sunday  is  not  good  Service  (c). 

Service  on  the  Wife  is  good  Service  on  the  Husband, 
if  the  Writ  under  Seal  be  left  with  her  at  the  Husband's 
Place  of  Abode ;  but  it  seems  doubtful  whether  leaving  a 
Label  with  the  Wife  would  be  good  Service  on  the  Hus- 
band. But  if  the  Subpcena  be  against  both,  Service  upon 
the  Husband  alone,  would  be  good  Service  upon  both ; 
and  for  Default  of  Appearance,  an  Attachment  may  be 
issued  against  him  (d). 

Service  by  leaving  the  Writ  under  Seal  hanging  upon 
the  Defendant's  Door,  or  put  into  the  House  under  the 
Door,  or  within  the  Window,  where  a  Defendant  keeps 
his  House  shut  up,  if  it  can  be  shewn  by  Affidavit  to  have 
come  to  the  Hands  of  the  Defendant,  will  be  good  Service. 
And  sending  a  Subpcena  to  a  Defendant  under  Cover 
to  the  Person  to  whom  he  desired  the  Plaintiff  to  address 
his  letters,  has  been  by  Order  made  good  Service  (*). 
The  Court  has  also  made  an  Order  for  Service  of  a  Sub- 
pcena upon  the  Mother  or  Father-in-law  of  an  Infant, 
where  the  Mother  secreted  Infants,  Parties  to  the  Suit  (/). 
And  if  the  Defendant  be  a  Prisoner  within  the  Rules  of  a 
Prison,  the  Court  will  mak«  an  Order  for  Service  of  the 
Subpcena  upon  the  Turnkey  of  the  Prison.  If  the  De- 
fendant be  a  close  Prisoner,  no  Order  seems  necessary ;  but 
in  both  Cases  personal  Service  is  to  be  preferred ;  but  no 
Process  can  be  served  upon  a  Prisoner,  committed  at  the 

(a)  Gilb.  For.  Rom.  153.  (<f)Ca.7l.  92Toth.ll.  13. 
3  Atk.  567.  (<)  5  Ves.  147.    3  Taunt 

(b)  2  Burr.  812.     1  T.  R.     234. 

102.  (/)  8  Ves.  141.  Dick.    18- 

(c)  19  Ves.  367.  77,  353.   2  Atk.  7a 
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Suit  of  the  Crown,  without  leave  (a).  Service  by  leaving 
a  Subpoena  at  the  Lodgings  of  a  Defendant,  who  had  left 
them  twelve  Months  previous,  has  been  held  not  to  be 
good  Service,  though  an  Order  had  been  obtained  for  tliat 
Purpose  (b).  And  where  Defendants  are  out  of  the  Ju- 
risdiction ot  the  Court,  Service  of  a  Subpoena,  on  their 
Clerk  in  Court,  will  not  be  good  Service,  though  they  have 
by  such  Clerk  in  Court  filed  a  Bill  relative  to  the  same 
Subject  (<?) ;  nor  in  a  Cross-Cause,  although  the  Defend- 
ants are  numerous,  and  some  live  out  of  the  Jurisdiction, 
and  others  not  to  be  found,  will  the  Court  substitute  a 
Service  upon  the  Clerk  in  Court  in  the  original  Cause  (d)  ; 
but  where  there  has  been  only  one  Defendant  in  a  Cross- 
Cause,  the  Court  has  made  the  Order  for  Service  upon  the 
Clerk  in  Court  in  the  original  Cause  (i).  Where  a  De- 
fendant, rending  out  of  the  Jurisdiction,  has  given  a  Power 
of  Attorney  to  a  Person,  to  act  for  him  in  the  Management 
of  his  Affairs,  the  Court  has  refused  to  allow  Substitution 
of  Service  of  the  Subpoena  to  appear  and  answer  on 
such  Person  (J) ;  and  Substitution  of  Service  of  Sub- 
poena has  been  refused,  where  one  Defendant  resided  out 
of  the  Jurisdiction,  and  though  the  other  admitted,  by  his 
Answer,  that  he  had  a  Power  of  Attorney  from  him  to 
receive  the  Arrears  of  an  Annuity  then  due,  which  it  was 
the  Object  of  the  Bill  to  set  aside  (g). 

In  some  Instances  the  Court  has  upon  an  Affidavit  by  the 
Plaintiff  of  the  Merits  of  the  Suit  substituted  a  Service  (hft ; 
where  a  Party  is  abroad,  or  goes  out  of  the  Way,  and 
there  is  a  Person  whom  he  has  named  in  Court  as  his 
Agent,  and  whom  the  Court  can  look  upon  as  such ;  as  in 
an  Injunction  Cause,  where  the  Attorney  at  Law  is  an 

(a)  Prac.  Reg.  403.  (/)  1  Soli,  and  Lef.  238. 

(W  2  Vera.  369.  2  Men.  458,  over-ruling  1  Dick, 

(c)  Bio.  C.  C.  386.    2  Cox's  26  and  39. 

R«p.  889.  (g)  2  Men.  468. 

(</)  3  Bro.  C.C.  429.  (A)  3  Madd.  350. 
(e)  4  Bro.  C.  C.  478. 
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Agent,  constituted  by  the  Person  making  the  Demand, 
for  the  Purpose  of  prosecuting  that  Demand  at  Law,  and 
the  Suit  in  Equity,  is  a  Defence  to  that  Demand;  the 
Court  will,  upon  Motion  or  Petition,  and  Affidavit, 
make  an  Order  that  Service  of  the  Subpoena  on  the 
Attorney  at  Law,  be  good  Service  on  the  Defendant  in 
Equity  (a.)  Nor  does  it  seem  necessary  that  the  Affidavit 
to  ground  the  Application  for  the  Order  should  state  a 
previous  Refusal  by  the  Attorney  to  accept  the  Subpoena ; 
but  it  should  seem  that  the  Court  will  not  order  the  An- 
swer of  such  Attorney  to  be  put  in  without  Oath  (6).  And 
where  an  amended  Bill  had  been  filed,  and  the  Defendant 
had  appeared  upon  two  Motions,  and  lived  abroad,  out 
of  the  Jurisdiction,  and  had  not  been  served  with  the 
Subpoena,  and  the  Answer  being  very  important,  he  re- 
fused to  put  in  any  Answer,  the  Court  made  an  Order 
that  Service  of  the  Subpoena  upon  the  Clerk  in  Court,  or 
the  Solicitor,  should  be  good  Service  (c).  And  if  there  he 
41  general  Letter  of  Attorney  to  one,  to  appear  to  and  de- 
fend Suits,  the  Court  will  order  such  Attorney  to  appear 
ibr  the  Principal,  and  that  Service  on  him  should  be 
deemed  good  Service  (d).  It  does  not  seem  that  an 
•Agreement  between  a  Mortgagor  and  Mortgagee,  autho- 
rizing two  Attornies,  who  were  not  Parties,  to  receive 
a  Subpoena  for  the  Mortgagor  in  a  Bill  to  be  filed  for  a 
Sale  or  Foreclosure,  will  be  sufficient  to  induce  the  Court 
to  order  Service  of  Subpoena  on  them  to  be  good  Ser- 
vice (e). 

Service  of  a  Subpoena  upon  a  Defendant  while  abroad, 
or  in  Scotland,  seems  to  be  good,  but  (f)  not  upon  a 
Foreigner,  residing  in  a  foreign  Country  (g). 

(a)  J  Sch.  and  Lefr.  239.  (d)  1  P.  Wms.  52a 

3  Bro.  C.  C.  12.  429.    4  Ves.         (e)  Dick.  579.     Ham.  Dig. 

359.  over-rules  3  Br.  C.  C.  24.  531 . 

2  Cox  Rep.  389.  3  Madd.  350.         (/)  4  Pro.  C.  C.  213.     IS 

(b)  13  Ves.  593.  Ves.  496.  2  Madd.  Ch.  199. 
{c)  6  V«.  170.  (p  Bre.  Ch.  83. 
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If  a  Bill  be  filed  against  a  Corporation,  the  Process  must 
be  served  on  some  one  of  the  Members  (a). 

And  where  a  Bill  is  filed  against  two  Partners,  one  being 
abroad,  the  Service  of  Subpoena  upon  the  Partner  in  Eng- 
land, has  by  Order  been  deemed  good  Service  (&).     So 
Service  on  one  Defendant,  who  was  Agent  and  late  Partner 
of  another  Defendant  abroad,  was  ordered  to  be  good  Ser- 
vice on  the  latter,  in  a  Suit  to  stay  Proceedings  at  Law  (c). 
If  the  Defendant  appears,  it  cures  all  Irregularities  in  the 
Service  of  the  Subpoena :  a  very  'respectable  Writer  has 
stated,  that  if  it  be  just  before  the  long  Vacation,  and  the 
Defendant  chooses  rather  to  appear  than  be  liable  to  an 
Attachment,  it  should  seem  that  he  is  still  at  Liberty  to 
insist  upon  not  being  served  at  all,  or  irregularly  served  (d). 
It  may  be  useful  to  the  junior  Pracfisers  to  observe,  that 
if  any  Objection  is  to  be  taken  to  the  Regularity  of  filing  the 
Bill,  the  issuing  the  Subpoena,  or  the  Attachment,  or  subse- 
quent Proceeding  under  it,  or  of  any  Error  in  the  Names 
of  the  Parties,  the  Affidavit  of  Service,  the  Return,  or  Form 
of  the  Writs,  it  must  be  made  before  an  Appearance  is 
entered ;    as  in  the  Instance  of  a  Defendant  residing  very 
remote  in  the  Country,  served  by  leaving  a  Subpoena  in 
London,  and  an  Attachment,  for  want  of  Appearance,  is- 
sued  irregularly,  a  cepi  corpus  returned,  and  an  Order 
made  for  a  Messenger,  an  Appearance  entered,  and  an 
Order  obtained  for  six  Weeks  time,  as  in  a  Country  Cause : 
upon  Motion  to  discharge  the  Order  for  Irregularity,  the 
Court  held,  that  if  there  was  any  Objection  to  the  Service  of 
ike  Subpoena,  the  Defendant  should  have  moved  to  set  aside 
the  Attachment  instead  of  entering  an  Appearance,  as  in  a 
Town  Cause,  that  having  done  so  the  Cause  must  be  therefore 
so  considered,  and  the  Order  discharged  with  Costs  (<r). 

(a)  Hinde,  87.  (<0  3  Atk.  567.  Macld.  Prin. 

(b)  I  Madd.  Rep.  187.  and  Pr.  130.  qu<e  tamen. 

(c)  Bunb.  107.     Dick.  26.  (c)  3  Madd.  434.  C.ilb.  For. 

Rom.  49. 
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If  on  the  Service  of  the  Subpoena,  the  Defendant  beat 
the  Person  serving  it,  or  contemptuous  Words  are  spoken 
against  the  Court  or  the  Process,  upon  Motion  supported 
by  Affidavit  of  two  Persons,  it  should  seem  the  Court  will 
commit  without  further  Examination.  A  single  Affidavit, 
where  contemptuous  Words  are  used,  will  be  sufficient  to 
ground  an  Attachment,  for  the  Examination  of  the  Of- 
fender; and  if  confessed,  or  proved,  he  will  be  committed ;  if 
only  proved  by  the  Affidavit  of  the  Party  complaining,  he  will 
be  discharged,  but  without  Costs;  and  although  the  Court 
will  not,  upon  the  Oath  of  one  Person,  commit  in  the  first 
Instance,  it  will  make  an  Order  Nisi  for  a  Commitment : 
but  in  punishing  Contempt,  the  Court  exercises  a  sound 
Discretion  on  the  Subject,  and  considers  whether  the  Party 
acted  under  a  Mistake  or  contumaciously ;  (a)  but  while  the 
Court  protects  those  acting  under  its  Process,  it  will  not 
countenance  any  improper  Conduct ;  where  an  Attorney's 
Clerk,  in  serving  a  Subpoena,  wantonly  abused  and  insulted 
a  Defendant,  the  Court  advised  the  Defendant  to  seek 
Redress  by  Indictment ;  the  Clerk  was  convicted  and  fined 
JP5,  and  held  to  his  good  behaviour  (5). 

When  the  Defendant  resides  in  London,  or  within  twenty 
Miles,  the  Cause  is  termed  a  Taum  Cause ;  if  the  Defend- 
ant resides  beyond  that  Distance,  a  Country  Cause :  and 
where  some  of  the  Defendants  reside  in  London,  or  within 
twenty  Miles,  and  others  beyond  that  Distance,  the  Cause 
is  considered  as  a  Town  Cause  in  regard  to  the  former,  and 
a  Country  Cause  as  to  the  latter.  A  Defendant,  therefore, 
has  Time  to  appear  if  he  resides  in  London,  or  within 
twenty  Miles  thereof,  and  has  been  served  four  Days  or 
more  before  the  Return  of  the  Subpoena  until  the  Return 
Day,  but  if  served  on  the  Return  Day,  or  a  Day  or  two 
before,  then  four  Days  after  the  Service:  so  if  the  De- 
fa)  3  Alk  218.  Orf.  Cane.  (b)  Rex  r.  Carlton,  Middle- 
Beam.  Ed.  204.  17  Ye*,  sex  Sessions,  Dec.  1810. 
61.  1  Yes.  and  Bea.  297. 
1  Men.  302. 
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fendant  resides  in  the  Country,  then  eight  Days  after  the 
Return  Day,  unless  he  has  been  served  eight  Days  before, 
in  which  Case  he  must  appear  on  the  Return  Day  of  the 
Subpoena,  and  if  served  four  or  five  Days  before  the  Return, 
be  has  then  four  or  five  Days  after  the  Return  to  appear, 
and  in  Default  an  Attachment  may  issue.  It  is  laid  down 
in  a  Work  of  authority,  that  to  a  Subpoena  returnable  the 
last  Day  of  Term,  the  Defendant  has  till  the  first  Return 
of  the  Term  following  to  appear  (a). 

If  the  Subpoena  be  returnable  immediately,  and  the  De- 
fendant is  served  within  ten  Miles  of  London,  the  Distance 
to  which  the  Writ  is  restricted,  the  Defendant  must  appear 
within  four  Days,  exclusive  of  the  Day  of  Service.  Where 
a  Subpoena  was  served  on  a  Defendant  at  a  House  in  Lon- 
don, who  resided  in  Yorkshire,  and  an  Attachment  issued 
for  want  of  Appearance,  and  an  Appearance  as  in  a  Town 
Cause  was  entered  for  him,  it  was  held  to  be  a  Town 
Cause  (b). 

A  Party  may,  without  having  a  Subpoena  served  upon 
him,  appear  voluntarily  to  a  Bill,  and  refer  it  for  Imperti- 
nence, plead,  answer,  or  demur,  &c,  and  does  not  lose 
bis  Costs  by  such  voluntary  Appearance  (c) ;  but  although 
a  Defendant  is  not  bound  to  appear  before  the  Return  of 
the  Process,  yet  if  he  does  so,  he  is  in  Contempt  after 
eight  Days  from  the  Appearance  (d). 

The  Plaintiff's  Solicitor,  at  the  Return  of  the  Subpoena, 
must  apply  to  his  Clerk  in  Court  to  be  informed,  if  the 
Defendants  have  appeared.  The  Appearance  of  every 
Defendant  must  be  obtained  and  enforced,  if  necessary, 
before  the  Cause  can  regularly  proceed ;  but  it  is  usual  to 
wait  a  few  Days  after  the  Return  of  the  Subpoena,  before 
an  Attachment  issues  to  compel  an  Appearance,  except  in 
an  Injunction  Cause,  in  which,  upon  Default  of  Appear- 

(a)  Prac.  Reg.  Wy.  Ed.  36.         (c)  1  Ves.  386.    Dick.  38. 

(b)  3  Madd.  434.  2  Bro.  C.  C.  279. 

(<*)  5  Madd.  Rep.  422. 
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ance,  an  Attachment  must  be  applied  for,  and  sealed  as 
speedily  as  possible,  to  ground  an  Application  for  the 
Injunction. 

Where  the  Defendants  are  numerous,  and  a  Defendant 
within  the  Jurisdiction  of  the  Court  (a)  refuses  or  neglects 
to  appear  or  answer,  the  Plaintiff  cannot  proceed  to  a  Hear- 
ing of  the  Cause ;  he  must  go  through  the  line  of  Process 
to  enforce  the  Appearance  or  Answer  of  the  outstanding 
Defendant,  to  a  Sequestration  (ft),  and  take  the  Bill  pro 
Confesso.  For  this  Purpose  it  is  requisite  that  the  Bill  should 
have  been  regularly  filed,  and  the  Defendant  served  with  a 
Subpoena  to  appear  and  answer,  and  upon  a  Search  at  die 
Six  Clerks'*  Office,  the  Defendant's  Neglect  in  not  entering 
an  Appearance,  or  not  answering,  clearly  ascertained,  the 
Default  is  termed  a  Contempt  of  the  Orders  of  the  Court, 
and  the  Proceeding  under  it,  Process  of  Contempt:  to 
enforce  Obedience  to  the  Orders  of  the  Court,  the  Soli- 
citor for  the  Plaintiff  must  leave  with  his  Clerk  in  Court, 
an  Affidavit  of  the  Service  of  the  Subpoena,  (c)  with  In- 
structions to  make  out  an  Attachment  directed  to  the 
Sheriff  of  the  County  or  City  where  the  Defendant  is  resi- 
dent or  dwelling,  to  attach  him  for  such  Contempt,  so  as  to 
have  him  in  Court  to  answer  his  Contempt  at  the  Time 
in  the  Writ  mentioned*  By  the  Standing  Orders  of  the 
Court,  all  Process  of  Contempt  must  be  made  out  into 
the  proper  County  where  the  Party  against  whom  the 
same  issues  be  resident  or  dwelling,  unless  he  shall  be 
then  in  or  about  London,  in  which  case  it  may  be  di- 
rected into  the  County  where  he  shall  then  be ;  and  every 
Suitor  must  do  his  best  endeavour  to  procure  each  Process 
to  be  duly  served  and  executed,upon  pain  of  very  good  Costs 
to  the  Defendant,  and  losing  the  Benefit  of  the  Process  (d). 

(a)  2  Atk.  510.  (c)   Ord.    Can.     Bea.  Ed. 

(b)  Pre.   Ch.  99.   1    Vern.      169. 

227.  I  Ves.  395.  7  Vm.  206.  (d)  Ord.  Can.  Boa.  Ed.  61. 

J  99. 
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If  the  Defendant  resides  in  the  Cinque  Ports,  or 
the  Counties  Palatine  of  Chester,  Lancaster,  or  Durham, 
the  Attachment  must  be  directed  to  the  Chamberlain  of 
the  first,  the  Chancellor  of  the  second,  and  the  Bailiff  of 
the  last,  commanding  him  to  issue  his  Mandate  to  die 
Sheriff  to  attach  the  Party ;  and  to  enforce  Obedience,  it 
is  necessary  to  obtain  an  Order,  which  is  of  course  upon  the 
Chamberlain,  to  return  the  Writ,  and  afterwards  an  Order 
upon  the  Sheriff  to  return  the  Mandate  :*  the  Writ  must  be 
made  returnable  in  Term ;  and  in  proceeding  adversely  to 
a  Sequestration,  or  to  take  the  Bill  pro  Confesso,  there 
must  be  fifteen  Days  between  the  teste  and  return  of 
the  Attachment,  and  of  each  subsequent  Process:  an 
Attachment  returnable  within  eight  Days  of  the  Purifica- 
tion, means  eight  entire  Days  (a) :  the  Affidavit  of  Service 
of  the  Subpoena  must  be  filed  at  the  Affidavit  Office,  pre- 
vious to  issuing  the  Attachment,  which  it  is  in  strictness 
incumbent  upon  the  Clerk  in  Court  to  do,  or  the  Attach- 

*  The  Delay  occasioned  by  this  Practice  was  brought  under 
the  Consideration  of  the  Court,  by  an  Application  for  concurrent 
Orders  upon  the  Chancellor  of  Lancaster  to  return  the  Writ,  and 
also  upon  the  Sheriff  to  return  the  Chancellor's  Mandate,  grounded 
upon  the  Practice  of  the  Courts  of  Law,  in  issuing  several  Rules  for 
the  like  Purpose  on  the  same  Day.  Lord  Eldon  could  not  reconcile 
the  Difficulty  in  making  an  Order  upon  tho  Sheriff  to  return  a  Man- 
date, before  it  is  known  that  he  has  a  Mandate  to  return,  that 
the  Court  could  not  make  an  Order  upon  the  Sheriff  until  it  was 
informed  that  he  bad  disobeyed  the  Chancellor's  Mandate ;  If  he 
did  not  return  the  Mandate  because  he  had  not  got  it,  could  he 
be  Committed  for  not  doing  that  which  is  not  in  bis  power?  If  it 
could  be  made  consistent,  it  would  be  a  desirable  thing.  How  the 
Courts  of  Law  had  got  over  the  Difficulty,  his  Lordship  desired  to 
be  informed :  the  Matter  is  sub  judice,  and  it  is  probable  the 
Practice  may  be  assimilated  to  that  of  the  Courts  of  Law.  Falk- 
land v.  Braddock,  Hilary  Term,  1823. 

(*)  1  Meri.  243. 
Vol.  I.  i 
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ment  would  be  Irregular  (a).  If  the  Defendant  resides  in 
or  about  London,  within  ten  Miles,  an  Order  may  be  ob- 
tained, upon  Petition  to  the  Master  of  the  Rolls,  supported 
by  an  Affidavit  (See  title,  Affidavit,  and  Petition,) 
or  upon  Motion,  to  make  the  Process  of  Contempt  return- 
able immediately  (A).  The  Attachment  is  issued  of  course 
by  the  Plaintiff's  Clerk  in  Court,  without  any  Order ;  the 
Purpose  for  which  it  is  issued  is  indorsed  on  the  Writ,  as 
for  want  of  an  Appearance,  or  for  want  of  an  Answer,  the 
Clerk  in  Court  must,  previous  to  issuing,  enter  the  Writ, 
and  the  Cause  for  which  it  issued,  in  the  Register's  Book  ; 
if  not  so  entered,  it  might  be  set  aside  for  Irregularity  (c). 
It  should  seem  that  an  Attachment,  for  want  of  Appear- 
ance, cannot  be  regularly  issued  before  the  Bill  is  entered 
in  the  Bill  Book  of  the  Six  Clerks'  Office,  though  filed  by 
the  Six  Clerk  (d).  And  if  an  Attachment  is  sealed  before 
the  Party  is  in  Contempt,  it  is  irregular,  though  it  be  not 
executed  until  after  he  is  in  Contempt,  and  the  Party  is  en- 
titled to  Costs ;  but  Actions  at  Law  for  false  Imprisonment, 
and  maliciously  suing  out  the  Attachment,  have  been  re- 
strained by  the  Court,  without  prejudice  to  an  Application 
for  Costs  at  Law,  or  a  Compensation  (e).  The  Sheriff,  if 
he  executes  the  Writ,  must  do  so  before  the  Return: 
upon  mesne  Process  he  may  accept  Bail  to  Appear  or 
Answer,  which  he  usually  does  by  taking  a  Bail-bond  in 
the  Penalty  of  202.,  by  two  Sureties,  for  Defendant's  Ap- 
pearance or  Answer,  as  indorsed  on  the  Writ:  the  Sheriff 
is  not  obliged  to  take  Bail,  nor  would  an  Action  on  the 
Statute  23  Hen.  VI.  c.  9,  lie  against  him  for  refusing  (/) : 
if  Defendant  neglects  to  enter  an  Appearance,  or  to  put  in 

(a)  Ord.  Can.  Bea.  Ed.  142.  (d)  1  Wils.  Rep.  264.  1 
169.    8  Ves.  357.                         Ves.  53.  Prac.  Reg.  Wy.  Ed. 

(b)  Ord.  Caii.  Bea.  Ed.  102.     51,  2. 

(c)  2  P.  Wms.  657.  Ord.  (e)  1  Jac.  and  W.  655. 664. 
Can.  Bea.  Ed.  110.  4  Madd.  (/)  1  Hen.  Bl.  468.  6 
179.  Taunt  569. 
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an  Answer,  the  Bail-bond  ought  not  to  be  put  in  Suit, 
nor  would  the  Court  suffer  an  Action  for  the  Penalty  of 
the  Bond  to  proceed ;  but  if  an  Action  at  Law  should  be 
commenced,  the  Defendant  should  immediately  apply  by 
Motion  or  Petition,  for  an  Order  to  restrain  the  Plaintiff 
from  proceeding,  upon  entering  an  Appearance,  or  putting 
in  an  Answer,  and  of  clearing  the  Contempt  by  payment  or 
tendering  the  Costs ;  or  if  any  Irregularity  should  be  disco- 
vered in  filing  the  Bill,  in  issuing  the  Subpoena  or  filing  the 
Affidavit  of  Service,  or  in  issuing  the  Attachment,  the  De- 
fendant might  avail  himself  of  the  Error ;  and  by  a  Motion 
or  Petition,  supported  by  an  Affidavit  of  the  Facts,  and  notice 
given,  discharge  the  Attachment  with  Costs ;  but  it  should 
seem  that  he  ought  not  to  enter  an  Appearance,  which  would 
be  a  waiver  of  the  Irregularity.  Where  the  Sheriff  took  a 
Bail-bond  from  a  Defendant  upon  an  Attachment,  and  deli- 
vered the  Bond  over  to  the  Plaintiff's  Solicitor,  upon  an 
Order  nisi,  to  bring  in  the  body,  Lord  Hardwicke  allowed 
the  Delivery  of  the  Bond  as  sufficient  Cause  shewn  by  the 
Sheriff,  and  discharged  the  Order  (a).  Where  a  Party 
had  been  taken  on  an  Attachment,  for  want  of  Appearance, 
and  had  given  a  Bail-bond,  the  Court  of  Exchequer  held, 
that  as  it  had  satisfied  the  Contempt,  the  Party's  only 
Remedy  was  on  the  Bail-bond,  however  inadequate,  and 
refused  a  Messenger  (6).  The  Course  of  Practice  is  to 
apply  to  the  Sheriff  to  return  the  Writ,  and  upon  Neglect 
or  Refusal,  to  move  as  of  course  for  an  Order  upon  the 
Sheriff  to  make  a  Return  by  a  certain  Day,  and  in  default, 
to  move,  upon  an  Affidavit  of  Service  of  the  Order  and  the 
Neglect  to  make  the  Return,  for  an  Order  of  Commitment 
against  the  Sheriff  (c).  If  a  Cepi  Corpus  be  returned,  (d) 
and  the  Defendant  has  been  admitted  to  Bail,  the  Plaintiff 
must  move  as  of  course  upon  producing  the  Writ  and 

(a)2Atk.  507.   2Br.C.C.         (c)  Dick.  555. 
181.  \d)  2  P.  Wms.  «57. 

.   (6)  6  Price  Rep.  32. 
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Return,  for  an  Order  for  the  Messenger  to  apprehend  the 
Defendant :  the  Order  must  be  drawn  up,  passed,  and  en- 
tered at  the  Register  Office,  and  delivered  to  Mr.  Peacock, 
in  Lincoln Vinn-fields,  the  Messenger  of  the  Court,  with  In- 
structions for  apprehending  the  Defendant  (a).  The  Mes- 
senger goes  into  every  County,  without  restriction  (6)  or 
regard  to  distance ;  upon  receipt  of  the  Order,  the  Messenger 
will  obtain  a  Warrant  to  take  the  Defendant,  and,  upon  a 
Caption,  he  must  bripg  him  in  Custody  to  the  Bar  of  the 
Court  without  delay  ;#  and  if  Defendant  obstinately  per- 
sists in  refusing  to  enter  an  Appearance,  or  to  put  in  an 
Answer,  or  to  pay  the  Costs  of  Contempt,  the  Court  will 
make  an  .Order  for  his  Commitment  to  the  Fleet  Prison, 
until  he  Appears  and  Answers,  and  pays  the  Costs  of 
Contempt.  And  if  he  stands  out  further  in  Contempt,  the 
Defendant  must  be  brought  up  by  the  usual  Writs  of 
Habeas  Corpus,  Alias>  Pluries,  and  Alias  Phtries,  and  the 
Bill  taken  pro  Cotifesso,  which  are  made  out  by  the  Clerk  in 
Court,  upon  an  Order  of  course  upon  Motion  or  Petition : 
a  Defendant  may  apply  for  an  Order  to  move  himself:  but 
the  Defendant  will  be  entitled  to  his  Discharge  upon  clearing 
his  Contempt,  which  is  by  entering  his  Appearance,  or 
putting  in  his  Answer,  and  paying  t>r  tendering  the  Costs  of 
Contempt  incurred,  and  the  Court  would,  if  necessary,  make 
an  Order  for  his  Discharge  out  of  Custody  (c) :  it  should 
be  observed  that  an  Acceptance  of  the  Answer,  before  the 
Costs  are  paid,  would  be  a  waiver  of  the  immediate,  pay- 

(a)  3  Madd.  1 14.  (c)  Ord.  Can-Bea.  Ed.  200. 

(6)  1  Vera.  116. 154.    2  P.      1  Madd.  Rep.  109. 
Wms.  301.    7  Ves.  230. 

*  There  seems  to  bo  some  doubt  as  to  the  Messenger  taking 
Bail  upon  a  Mesne  Process  and  his  Fees  j  upon  Orders  for  pay- 
ment of  Money,  or  higher  Contempts,  he  certainly  cannot  (a): 
The  Question  is  now  pending  in  a  Court  of  Law.  Peacocke 
v.  Sandys,  Hilary,  1823.  C.  B. 

{a)  Pre.  Ch.  331 .  Com.  Rep.  264. 
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men t  of  Costs  of  Contempt  (a).  And  where  a  Defendant  has 
been  Discharged  out  of  Custody,  upon  promising  to  put  in 
an  Answer,  and  the  Costs  of  Contempt  have  been  accepted, 
and  no  Answer  has  been  put  in  to  authorize  the  Clerk  in 
Court  to  make  out  another  Attachment,  an  Order  for  that 
Purpose  seems  necessary  (ft).  If  the  Defendant  should  be 
in  the  actual  Custody  of  the  Sheriff  upon  other  Detainers, 
either  under  Sentence  for  a  Misdemeanour  (c),  or  for  For- 
gery (d),  he  must  be  brought  up  by  Habeas  Corpus  cum 
causis,  and  if  Detainers  are  lodged  against  him,  while  in 
Custody  for  the  Contempt  a  Discharge  from  the  Commit- 
ment under  the  Contempt  will  not  discharge  the  subsequent 
Detainers  (*) ;  but  merely  to  charge  the  Defendant  in  Cus- 
tody, it  should  seem,  that  leaving  the  Attachment  in  the 
hands  of  the  Sheriff,  would  have  that  Effect  (/). 

Wheife  a  Defendant  was  in  Custody  upon  an  Attach- 
ment, for  want  of  Appearance,  and  the  Sheriff*  had  re- 
turned a  Cepi  Corpus,  but  from  the  Defendant's  weak  State 
of  Health,  extreme  Infirmity,  and  peril  of  her  Life,  he  did 
not  remove  her,  an  Order  was  made  for  a  Messenger  (g). 
The  Distance  is  not  an  Object,  of  Consideration  by  the 
Court :  if  the  Defendant,  after  the  Caption  by  the  Sheriff 
has  been  suffered  to  go  at  large,  so  that  the  Messenger  can- 
not take  the  Defendant  into  Custody,  he  must  make  a 
Return  of  Non  est  Inventus,  upon  which  it  should  seem 
that  the  Court  will  make  an  Order  for  a  Sequestration  (A). 
Some,  doubt  seems  to  have  been  entertained,  whether  an 
Order  for  a  Serjeant-at-Arms  ought  not  to  be  obtained 
previously  (*).  After  a  Cepi  Corpus  returned,  no  farther 
Process  of  Contempt  issues(&.)  IfaDefendant  has  been  taken 


(a)  1  Ves,  and  Bea.  100.  (/)  Dick.  658.  661, 
3  Madd.  390.    15  Ves.  174.  (g)  7  Vcs.230. 

)M add.  531.    Ord.  Can.  250.  (7<)  3  Madd.    114.    Mose, 

(b)  Anon.  Trin.  2821.  301. 

(c)  Dick.  711.  (i)  2  Bro.  C.  C.  181 . 

(d)  1  Ves.  and  Bea.  78.  \k)    2   Bro.    C.    C.    181. 
(*)  10  Ves.  328.  1  Vera.  344. 


118  PRACTICAL  DIRECTIONS 

upon  an  Attachment,  for  want  of  Answer,  upon  Payment  of 
the  Costs  of  Contempt,  he  may  obtain  an  Order  for  * 
Commission  to  take  his  Answer,  but  not  a  Plea  or  De* 
murrer  (a),  and  if  a  Demurrer  should  be  returned  with 
the  Answer  it  would  be  irregular,  and  the  Court  would 
order  both  to  be  taken  off  the  File ;  but  if  the  Plaintiff, 
after  an  Answer  and  Demurrer  has  been  filed,  obtains  an 
Order  for  a  Messenger,  before  the  Demurrer  and  Answer 
have  been  taken  off  tjie  File,  although N  ah  Office  Copy  has 
been  bespoken,  the  Order  for  the  Messenger  will  be  dis- 
charged with  Costs,  to  be  ta^ed,  and  Time  given  to  put  in 
an  Answer  (4)  ;  and  upon  payment  or  tender  of  Costs  of 
Contempt  to  an  Attachment,  a  Defendant  in  Custody  may 
obtain  an  Order  for  a  Commission  to  take  his  Answer, 
and  a  Month's  time  to  return  the  Commission  (c) ;  if  an 
Answer  is  put  in  the  same  Day  on  which  an  Attachment 
for  want  of  Answer  issues,  the  Attachment  has  prece- 
dence (d),  though  it  may  not  be  strictly  regular  in  treating 
of  Mesne  Process,  to  introduce  Process  in  execution,  it 
may  not  be  improper  to  observe,  that  the  Sheriff  cannot 
take  Bail  to  an  Attachment  for  not  paying  Costs,  or 
Money  under  an  Order  of  Court,  if  he  does,  upon  Affi- 
davit of  the  Facts,  the  Court  will,  ilpon  Motion  or  Petition, 
make  an  Order  upon  the  Sheriff  for  payment  of  the 
Money  indorsed  on  the  Attachment,  or  that  he  stand  com- 
mitted to  the  Fleet  Prison  (e). 

If  (he  Defendant  cannot  be  taken  upon  the  Attachment, 
the  n«t  Process  is  an  Attachment  with  Proclamation, 
which  is  issued  by  the  Clerk  in  Court,  without  any  Order, 
upon  producing  and  leaving  with  him  the  Attachment, 
with  the  Sheriff's  Return  of  Non  est  Inventus  indorsed. 
This  Writ  is  made  returnable  in  Term,  or  immediately, 
as  the  preceding  Process,  and  in  like  manner  must  have 

(a)  3  Madd.  42.  (e)  11  Ves.  170.  Com.  Rep, 

(J)  1  Swam.  185.  et  seq,  264.   Pre.  Ch.  331 .  Gilb.  Rep. 

(c)  3  Madd.  42.  84.     Bca.  Costs.  138,  250. 
(it)  1  Madd.  $51. 
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fifteen  Days  between  the  teste  and  Return,  and  be  en- 
tered by  the  Clerk  in  Court  with  the  Register.  By  the 
Orders  of  Court,  after  a  Contempt  duly  prosecuted  to  an 
Attachment  with  Proclamations  returned,  no  Commission 
to  answer  shall  be  made,  nor  any  Plea  or  Demurrer  ad- 
mitted; but  upon  Motion  in  Court,  and  Affidavit  made 
of  the  Party's  Inability  to  travel,  or  other  good  Matter  to 
satisfy  the  Court  touching  the  Delay  (a). 

The  next  Process  is  a  Commission  qf  Rebellion,  which 
is  made  out  by  the  Clerk  in  Court,  according  to  the  Course 
of  Practice,  without  any  Order,  upon  producing  to  him 
die  Attachment  with  Proclamations  returned  Non  est  In- 
venkis  by  the  Sheriff.  This  Writ  is  to  be  directed  to 
Commissioners,  generally  Four,  and  the  Names  of  such 
Persons  must  be  given  to  the  Clerk  in  Court,  with  Instruc- 
tions to  make  out  the  Process;  there  must  be  Fifteen 
Days  between  the  teste  and  «Return.  The  Commissioners 
lie  directed  jointly  or  severally  to  attach  the  Party  for 
want  of  an  Appearance,  or  for  want  of  an  Answer,  as  the 
Case  may  be,  wheresoever  he  shall  be  in  Great  Britain,  so 
as  to  have  hipi  in  the  Court  of  Chancery  at  the  Time  in 
the  Writ  mentioned,  alld  the  Commissioners  should  use 
their  utmost  Endeavour  to  apprehend  the  Defendant  be- 
fine  they  make  their  Return  ;  it  has  been  laid  down  that 
the  Party  may  be  taken  09  a  Sunday,  and  that  Force  may 
be  used  in  breaking  Doors  in  execution  of  the  Process  (6), 
but  it  would  not  be  adviseable  to  run  into  Extremes ;  it 
should  seem  that  the  Commissioners  have  Authority  to 
take  Bail  for  the  Defendant's  Appearance  on  the  Return 
of  the  Writ  (c) ;  but  if  Bail  is  not  taken,  the  Commis- 
sioners must  bring  up  Defendant  to  the  Bar  of  the  Court 
without  Delay,  they  bave  no  Power  to  v  detain  him  unne- 
cessarily in  Prison ;  if  by  their  Negligence  Defendant  es- 

(«)  Qrd.  Can.  pea.  Ed.  178.         (c)  1  Hen.  Bl.  468.    Dick. 
(*)  1  Atk.  57.  Gilb.   For.     7.  Carey.  261. 
Rom.  76. 
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capes  out  of  Custody,  the  Court  will  make  an  Order  for 
Commitment  of  the  Commissioners  (a) ;  if  any  Irregularity 
should  happen  in  executing  the  Process,  the  Court  will 
take  upon  itself  to  correct  and  punish  the  Offence,  and  not 
suffer  the  Party  to  proceed  at  Law :  and  if  the  Process 
should  have  issued  irregularly,  the  Defendant  will  be  dis- 
charged out  of  Custody,  with  Costs,  by  Motion  or  Petition 
to  the  Court  (ft). 

An  Order  for  the  Serjeant  at  Arms  attending  the  Court 
of  Chancery  to  take  the  Defendant  into  Custody  is  the  next 
Process,  and  must  be  applied  for  if  the  Commission  of 
Rebellion  be  returned  Non  et  Inventus.     The  Order  is  ob- 
tained by  giving  Instructions  to  Council,  with  the  Com- 
mission of  Rebellion  and  Return  indorsed,  to  move  for  an 
Order  for  the  Serjeant  at  Arms  to  take  the  Defendant, 
which  is  of  course,  and  the  Commission  must  be  delivered  to 
the  Register  in  Court,  with  thevName  of  the  Clerk  in  Court; 
the  Order  in  some  Cases  may  be  obtained  upon  Petition  to 
the  Lord  Chancellor  (c),  though  not  usually  applied  for  in 
that  Shape;  the  Setjeant  at  Arms,  or  his  Deputy,  generally 
takes  upon  himself  to  dsaw  up  the  Order,  qnd  to  get  a 
Warrant  thereon  from  the  Lord r Chancellor,  after  which 
he  applies  to  the  Stointiff's  Clerk  in  Court,  or  Solicitor, 
for  Instructions  (d) ;  if  the  Party  should  be  apprehended 
by  the  Serjeant  at  Arms,  he  must  be  brought  up  in  Cus- 
tody to  the  Bar  of  the  Court  to  answer  the  Contetapt, 
and  if  he  persists  in  his  Refusal,  Instructions  must  be  given 
to  Council  to  move  that  Defendant  be  committed  to  the 
Custody  of  the  Warden  of  the  Fleet  Prison,  which  the  Court, 
after  admonishing  Defendant  of  the  Consequence  of  his 
Obstinacy,   will  order  as  of* course;   but  upon  entering 
his  Appearance,  o|  putting  in  his  Answer,  and  Payment 
or  Tender  of  the  Costs  of  Contempt,  the  Party  is  entitled 
to  his  Discharge ;  if  the  Defendant  should  be  taken  for 

(a)  Totfc.  38.  .38.1.  (*)  Dick-  ?85- 

(4)  1    Vern.     269.      Ord.         (rf)     0rd*  Can-  Bea-  E^ 
Can.  199.  302'  323" 
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want  of  an  Answer,  he  is  not  to  be  kept  in  Custody 
waiting  for  the  Master's  Report  while  the  Examination, 
whether  the  Answer  is  sufficient  or  insufficient,  is  pro- 
ceeding (a) ;  if  the  Serjeant  at  Arms  refuses  to  discharge 
him,  the  Defendant  must  apply  by  Motion  or  Petition 
upon  a  Certificate  from  the  Clerk  in  Court,  that  his  An- 
swer has  been  filed,  and  that  the  Costs  of  Contempt  have 
been  tendered  or  paid,  as  the  Case  may  be,  and  the  Court 
would  make  an  Order  for  his  Discharge,  which  must  be 
served  upon  the  Serjeant,  or  his  Deputy,  having  the  De- 
fendant in  his  Custody,  a  Refusal  to  obey  the  Order 
would  be  a  Contempt  of  the  Court  (b) ;  but  if,  after  Pro- 
cess to  a  Serjeant  at  Arms  has  been  issued  but  not  exe- 
cuted, an  Answer  has  been  put  in,  and  excepted  to,  and 
Defendant  has  submitted  to  answer  the  Exceptions,  and 
no  further  Answer  has  been  put  in,  the  Plaintiff  may 
carry  on  the  Process,  and  obtain  an  Order  for  the  Serjeant 
at  Arms  to  apprehend  the  Defendant  (c) ;  he  should  not 
begin  the  Process  of  Contempt  De  Novo  (d),  and  there- 
fine  must  not  accept  the  Costs  of  Contempt  until  a  full 
Answer  has  been  put  in.  Where,  an  Order  for  the  Mes- 
senger had  issued  upon  Mesne  Process  for  want  of  Answer, 
and  an  Answer  had  been  filed,  excepted  to,  and  reported 
insufficient,  the  Court  decided  that  the  Plaintiff  might 
carry  on  the  Process  o£  Contempt,  and  obtain  another 
Order  for  a  Messenger,  but  not  if  he  had  accepted  the 
Costs  of  Contempt,  he  must  then  begin  with  the  original 
Process  (e)  ;  but  although  the  Plaintiff  may  be  entitled  to 
move  for  an  Order  for  a  Serjeant  at  Arms  immediately 
on  the  Disallowance  of  Exceptions  to  the  Master's  Report 
of  an  insufficient  Answer,  he  waives  it  by  taking  out  a 
Subpoena  for  a  better  Answer,  and  then  excepting  to  the 
Report,    the  Defendant  being  thereby  entitled  to  Eight 

(a)  Dfck.  134.     1 1  Ves.  151.         (c)  16  Ves.  418. 
16  Ves.  418.  4  Bro.  C.  C.223.         (<*)  2  Ves.  110. 
(*)  16  Ves.  1 1 8.   1  Madd.  109.         (J)  2  Ves.  and  Bea.  372. 
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Days  to  put  in  an  Answer  after  the  Exceptions  are  disposed 
of  (a);  if  the  Defendant  cannot  be  apprehended,  the 
Serjeant  at  Arms  must  make  a  Return  of  Non  eat  Inven- 
tus upon  the  Back  of  the  Lord  Chancellor's  Warrant, 
which  in  strictness  should  be  filed  at  the  Report  Office, 
before  a  Sequestration  grounded  upon  it  can  be  regularly 
issued  (A).  An  Error  in  the  Process  may  be  rectified  after 
Execution,  though  discovered  after  Answer  put  in  (c). 

The  Costs  of  this  Process,  are  taxed,  not  Liquidated 
Costs,  as  upon  the  foregoing  Process. 

The  Commission  of  Sequestration  upon  Mesne  Process  is 
the  next  and  last  Process  of  Contempt,  and  it  is  issued  upon 
the  Return  of  Non  est  Inventus  by  the  Serjeant  at  Arms. 
By  the  Orders  of  Court,  this  Process  cannot  be  granted  upon 
Petition  (d).  To  obtain  an  Order  for  a  Sequestration,  the 
Warrant  to  the  Serjeant  at  Arms,  and  the  Return  by  him  of 
Non  est  Inventus  indorsed  thereon,  must  be  given  to  Coun- 
cil, with  Instructions  to  move,  as  of  course,  for  an  Order 
for  a  Sequestration  against  the  Defendant.  The  Order  must 
be  drawn  up,  passed,  and  entered  at  the  Register  Office, 
and  delivered  to  the  Clerk  in  Court,  with  the  Names  of  the 
Persons,  four  or  more,  to  whom  the  Commission  is  to  be 
directed,  to  make  out  a  Commission,  empowering  them  to  en- 
ter upon  all  the  Defendant's  realEstates,  and  to  sequester  into 
their  Hands  the  Rents  and  Profits  thereof,  and  also  all  the 
Goods,  Chattels,  and  Personal  Estate  of  the  Defendant ;  and 
to  keep  the  same  under  Sequestration  until  he  shall  have 
appeared  or  fully  answered,  as  the  case  may  be,  cleared 
his  Contempt,  and  the  Court  make  other  Order  to  the  con- 
trary. The  Commission  under  Seal  must  be  delivered  to 
the  Commissioners,  or  one  of  them,  with  proper  Instructions 
for  executing  it,  and  if,  after  diligent  Search,  they  cannot 
discover  that  Defendant  is  possessed,  of  any  real  or  per- 
sonal Property,  they  must  make  a  Return  in  Writing  upon 
the  Back  of  the  Commission  to  that  effect.     It  should  be 

(a)   19Ves.  379.  (c)  Dick.  136. 

(fi)  3  Atk.  579.  (<*)  Ord.  Can.  Bea.  Ed.  2 15. 
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observed,  that  where  a  Sequestration  issues  as  Mesne  Pro- 
cess  of  Contempt  for  want  of  an  Appearance  or  Answer, % 
it  is  only  to  ground  the  ulterior  Proceeding  to  take  the 
Bill  pro  Confesso ;  the  Sequestrators  cannot  proceed  far- 
ther than  altering  into  possession  and  receipt  of  the  Rents 
and  Profits  of  the  real  Estates  Freehold  or  Copyhold  (a), 
for  the  Land  is  not  affected  by  the  Sequestration  (6),  and 
ef  the  personal  Estate,  which  they  ought  to  do  bond  %flde9 
and  not  nominally,  or  in  collusion  with  the  Defendant  (c) ; 
and  for  this  Purpose  they  have  been  justified  in  breaking 
Locks  (d).  A  very  respectable  Author,  in  treating  of  the 
Practice  of  the  Court,  states,  that  where  a  Defendant 
refuses  Admittance,  and  keeps  his  Doors  shut,  the  Court, 
upon  Certificate  of  the  Fact  by  the  Commissioners,  would 
make  an  Order  enjoining  the  Defendant  to  deliver  Pos- 
session to  the  Sequestrators,  and  upon  Service  of  the  Or- 
der and  Disobedience,  an  Attachment  may  be  issued,  which 
is  of  course,  and  not  to  be  executed ;  and  upon  this  the  Court 
will  make  mi  Order  for  a  Writ  of  Assistance  to  put  the 
Sequestrators  into  possession  (e).  There  seems  to  be  consi- 
derable Doubt  whether  Chose*  in  Action  can  be  taken  under 
a  Sequestration  on  Mesne  Process  (/).  The  Proceeds  and 
Dividends  of  Bank  Stock  cannot  be  sequestered  (g).  Stock 
is  not  liable  to  the  Payment  of  Debts  during  the  Life  of 
die  Proprietor  in  any  way,  except  under  a  Commission  of 
Bankruptcy,  nor  if  it  stands  in  a  Trustee's  name  (A),  whe- 
ther a  Judgment  Creditor  can  have  any  Relief  against 
Money  in  the  Funds,  has  been  questioned  (i).  The  Sa- 
lary of  an  Equerry  to  one  of  the  Royal  Family  (ft), 
cannot  be  sequestered,  nor  should  it  seem,  can  a  debt.  (I) 


(a)  1  Barnard.  431. 

(g)    Ball    and   Bea.    387, 

(b)  Dick.  J  07. 

390. 

(c)  1  Ves.  jun.  86. 

(A)  2  Ball  and  Bea.  233. 

(J)  2  Mori.  397. 

(t)  15  Ves.  577. 2  Cox,  235. 

(<?)  Dick.  695. 

(k)  1  Coy,  315. 

(/)  Ambl.421.3.Bfo.C.C. 

(/)  Ibid.  2  Ball  and  Bca. 

72.    4.  Ves.  73«5.  2.  Ves.  and 

233. 

Bca.  184. 
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vilege  of  Parliament,  upon  the  Return  of  Process  of  Se- 
questration, refusing  to  enter  an  Appearance,  the  Court 
may  appoint  a  Clerk  in  Court  to  enter  an  Appearance  for 
him  (a).  This  is  more  fully  treated  of  in  a  subsequent 
Part  of  this  Work:  a  Sequestration  is  also  the  first 
Process  against  Officers  of  the  Court  If  a  Clerk  in 
Court  be  in  Contempt  for  not  Answering,  a  Seques- 
tration nisi  is  the  first  Process  to  enforce  an  Answer; 
the  ancient  Practice  of  suspending  or  forejudging  him 
from  his  Office,  has  been  altered  (i),  if  the  Warden  of  the 
Fleet  is  in  Contempt  for  not  Answering ;  the  like  Process 
issues  to  compel  an  Answer  (c).  This  Process,  like  all  the 
preceding,  when  issuing  as  Mesne  Process,  may  be  Dis- 
.charged  upon  the  Defendant's  clearing  his  Contempt  for 
which  the  Process  issued,  and  paying  the  Costs  incidental 
thereto :  if  a  Cepi  Corpus  be  returned  to  any  one  of  the 
foregoing  Writs,  the  Process  of  Contempt  is  at  an  end. 

The  Writ  of  Habeas  Corpus  issues  at  the  Suit  of  either 
Plaintiff  or  Defendant.  The  Plaintiff,  in  carrying  into 
effect  the  Mesne  Process  of  Contempt,  has  recourse  to  this 
Writ,  to  remove  a  Defendant  into  the  Custody  of  the 
Court  from  the  Custody  of  the  Sheriff,  the  King's  Bench 
Prison,  or  any  other  Custody,  for  the  Purpose  of  issuing  a 
Sequestration  (d),  or  as  auxiliary  to  the  Proceedings,  to  take 
the  Bill,  pro  Confesso ;  for  the  latter  Purpose  the  Defend- 
ant must  remain  in  the  Custody  of  the  Court;  an  Alias 
Habeas  Corpus  cannot  issue  to  remove  the  Defendant  from 
any  other  Custody  (e).  To  ground  an  Application  for  an 
Order  for  a  Sequestration,  the  Defendant  may  be  brought 
up  by  this  Writ,  if  confined  for  a  Misdemeanor,  or  for 
Felony,  and  turned  over  to  the  Fleet  Prison,  pro  Jbrma, 
and  carried  instanter  to  the  Prison,  from  whence  he  was 

(*)  16  Ves.  436.  (J)  2  Anstr.  579.  Dick.  625. 

(b)  Dick.  635,  and  the  Rea-  2  Ch.  Rep.  151.  192.    1  Cox, 
sons  for  altering  the  Practice.  194. 

(c)  Mos.  235.  (<?)  1  VTes.  and  Bea.  306. 


AND  REMARKS.  1ST 

removed,  cum  causa  (a).    If  the  Defendant  is  in  Custody 
upon  Civil  Process  in  Execution,  or  there  are  other  De- 
tainers against  him,  an  Order  for  a  Habeas  Corpus  cum 
causis  must  be  obtained,  and  he  will  be,  in  like  manner, 
turned  over  to  the  Fleet  Prison,  charged  with  audi  Exe- 
cution, and  all  other  Matters  he  stood  charged   with  in 
the  Custody  from  whence  he  came ;  but  a  Discharge  from 
the  Commitment  under  the  Contempt  will  not  Discharge 
the  Detainers  (6).     A  Defendant  in  Custody  upon  other 
Detainers,  might  be  charged  in  Custody,  by  leaving  an 
Attachment   with   the  proper  Officer  in  whose  Custody 
he  is,  without  removing  him  by  Habeas  Corpus  (c).     By 
the  same  Course  of  proceeding,  a  Defendant  in  Custody 
may  obtain  an  Order  for  a  Writ  of  Habeas  Corpus  tq 
remove  himself  to   the  Fleet  Prison.     This  Writ  issues 
as  of  course  upon  an  Order  obtained  by  Motion  or  Pe- 
tition, producing  the  Attachment  or  other  Process  with 
the  Return  of  Cepi  Corpus  indorsed:  the  Instructions  to 
Counsel,  or  the  Petition  answered,  must  be  left  with  the 
Register,  and  the  Order  drawn  up,  passed,  and  entered, 
and  left  with  the  Clerk  in  Court,  with  Directions  to  make 
out  the  Writ  to  the  Sheriff,  or  Person  having  the  Custody 
of  the  Party :  the  Return  is  always  on  a  Day  certain,  in  or 
out  of  Term;  there  is  no  precise  Time  limited  between  theteste 
and  Return,  nor  between  the  Return  of  one  Writ,  and  the 
issuing  of  another ;  but  if  the  Bill  is  taken,  pro  Confessa, 
a  separate  Order  must  be  obtained  for  each  Writ,  and  the 
Defendant  brought  up  thereon :  it  would  save  much  Time 
and  Trouble  to  make  the  Writ  Returnable  either  on  some 
Day  in  Term,  or  on  a  Seal  Day,  that  when  the  Defendant 
is  brought  up,  and  he  stands  out  in  Contempt,  Instructions 
may  be  given  to  Counsel  to  move  at  the  same  time  for  an 
Order  for  an  Alias  Habeas  Carpus,  and  upon  the  Return, 
similar  Instructions  to  move  for  a  Phiries  Habeas  Corpus; 
and  lastly  for  an  Order  for  an  Alias  Phiries  Habeas  Corpus, 

00  Dick.  711.  I  Ves.  and         (b)  10  Ves.  328. 
Bea.78.  (c)  Dick.  658.  601. 
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upon  which  the  Court  will  proceed  to  take  the  Bill,  pro 
Confesso.     This  Process  is  to  be  served  by  delivering  the 
Writ,  under  Seal,  to  the  Sheriff,  or  other  Person  to  whom 
it  is  directed,  and  in  whose  Custody  the  Defendant  is  de- 
tained at  the  Time  of  Service,  keeping  a  very  correct  Copy 
of  the  Writ.     If  obedience  be  not  paid  to  this  Process,  an 
Application  should  be  made  to  the  Court  by  Motion,  sup- 
ported by  an  Affidavit  of  the  Service,  and  the  Neglect  or 
Refusal,  for  an  Order  upon  the  Sheriff,  or  Person  in  whose 
custody  Defendant  is  detained,  to  make  a  Return  imme- 
diately, or  that  he  stand  committed:   the   Court  would 
probably,  in  the  first  instance,  make  an  Order  nisi ;  this 
Order  should  be  served  personally,  by  delivering  a  correct 
.Copy,  passed  and  entered,  and  the  original  Order  shown  at 
the  time  of  Service ;  and  if  the  Terms  of  the  Order  are  not 
complied  with,  Instructions  must  be  given  to  Counsel  to 
move  for  an  Order  for  Commitment  absolutely,  upon  an 
Affidavit  of  Service  of  the  former  Order,  and  any  material 
Facts  attending  the  Proceedings,  which  must  be  put  in 
force  by  delivering  the  original  Order  either  to  the  Ser- 
jeant-at-arms, or  to  the  Warden  of  the  Fleet,  to  whom  the 
Execution  of  the   Order  is  directed,  or  the  Party  may 
pursue  his  Remedy  under  the  Stat.  30  Car.  II.,  c.  2. 

Where  the  High  Bailiff  of  the  West  Riding  in  York- 
shire  had  received  a  Writ  of  Habeas  Corpus  cam  causis, 
and  had  afterwards  discharged  the  Defendant  out  of  Cus- 
tody under  an  Insolvent  Act,  the  Court  declared  him  guilty 
of  a  Contempt  in  discharging  the  Defendant,  and  ordered 
him  to  stand  committed,  unless  Cause  shown  to  the  con- 
trary, which  Order  was  afterwards  made  absolute  for  a 
Commitment  (a).  The  Lord  Chancellor  can  issue  the  Com- 
mon Law  Writ  of  Habeas  Corpus  in  the  vacation  time  (6). 

To  make  the  Process  of  Contempt  effective,  the  Plain- 
tiff must  proceed  to  take  the  Bill,  pro  Confesso.  The  Se- 
questration, though  executed,  and  the  Defendant's  Property 
seized  and  kept  sequestered,  does  not,  in  any  wise  affect 

(a)  Dick.  89.  (b)  1  Buck.  204. 
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Afe  ulterior  proceeding  to  take  the  Bill  pro  Confesso  (a). 
If  the  Defendant  be  in  the  Custody  of  the  Court  (the 
Fleet  Prison)  at  the  Suit  of  the  Plaintiff,  upon  any  one  of 
the  preceding  Processes  of  Contempt,  Instructions  must  be 
given  to  Counsel  to  move  for  a  Writ  of  Habeas  Corpus,  to 
be  directed  to  the  Warden  of  the  Fleet  Prison,  to  bring  the 
Defendant  up  to  the  Bar  of  the  Court ;  or  if  .the  Defendant 
be  in  any  other  Custody,  and  charged  with  other  Detainers, 
a  Writ  of  Habeas  Carpus  cum  causis :  to  take  a  Bill,  pro 
Confesso,  the  Defendant,  if  in  Custody,  must  be  removed 
to  the  Prison  of  the  Court ;  the  Demand  being  trifling,  is 
not  sufficient  to  induce  the  Court  to  dispense  with  the 
Necessity  of  bringing  the  Defendant  up  from  a  County 
Prison  by  Habeas  Corpus  (6).  The  Defendant  being 
brought  up  by  the  Habeas  Corpus  in  Custody,  the  Court 
will  admonish  him  of  the  Consequence  of  his  Contempt ; 
and  if  it  be  for  want  of  Answer,  a  Day  is  usually  given  him 
to  put  in  his  Answer,  and  Counsel  should  be  instructed  to 
move  that  the  Defendant  be  Remanded ;  or  if  brought  up 
from  a  County  Prison,  he  be  turned  over,  to  the  Fleet  Prison, 
and  at  the  same  time  to  move  for  an  Order  for  an  Alias  Ha- 
beas Corpus  to  bring  him  up  at  a  future  Day,  (See  Title,  Ha- 
beas Corpus)  and  if  the  Defendant  stands  out  in  Contempt, 
Writs  of  Pluries  Habeas  Corpus,  and  of  Alias  Pluries 
Habeas  Corpus,  must  be  successively  issued ;  and  if,  when 
brought  up  on  the  latter,  the  Defendant  persist  in  his  con- 
tumacy, and  no  Appearance  has  been  entered,  Counsel 
must  be  instructed  to  move  that  the  Court  would  direct  an 
Appearance  to  be  entered  for  the  Defendant,  pursuant  to 
the  Stat.  5  Geo.  II.  c.  25.  (c)  and  for  an  Order  that  the 
Bill  may  be  taken,  pro  Confesso,  and  that  the  Plaintiff's 
Clerk  in  Court  may  attend  with  the  Record :  where  there 
is  only  one  Defendant,  it  should  seem  that  an  Order  to  take 
the  Bill,  pro  Confesso,  may  be  obtained  upon  Motion,  and 

(a)2Atk.2I.  (c)  1  Bro.  C.  C,  388,    9. 

(b)  3  Atk.  69a  2  Dick-  662. 
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that  it  is  not  necessary  to  set  down  the  Cause  for  Hearing 
to  obtain  the  Order  (a).  If  the  Defendant  be  not  in  Cut- 
tody,  or  there  are  other  Defendants,  and  the  whole  line  of 
Process  of  Contempt  to  a  Sequestration  has  been  regularly 
issued  against  the  Defendant,  an  Order  must  be  obtained 
for  setting  down  the  Cause  to  take  the  Bill,  pro  Confesso, 
as  against  such  Defendant,  and  that  the  Plaintiff's  Clerk 
in  Court  may  be  ordered  to  attend  with  the  Record  of  the 
Bill,  for  which  Purpose  the  Solicitor  must  apply  to  his 
Clerk  in  Court  for  a  Certificate  of  the  Sequestration  having 
issued,  and  that  the  Defendant  stands  out  in  Contempt, 
signed  by  the  Six  Clerk,  and  Instructions  with  the  Certi- 
ficate given  to  Counsel  to  move  for  an  Order  as  of  course 
to  set  down  the  Cause  to  be  heard,  pro  Confesso :  the  Order 
must  be  drawn  up,  passed,  and  entered  at  the  Register 
Office,  and  the  Cause  set  down  in  the  Paper  for  Causes 
(See  Title  Hearing) ;  and  the  Court,  upon  Production  of 
the  Record,  will  make  an  Order  for  taking  the  Bill,  pro 
Confesso,  as  against  that  Defendant,  which  must  be  drawn 
up,  passed,  and  entered ;  and  when  the  Cause  comes  on  to 
be  heard  against  the  other  Defendants,  the  Order  for  taking 
the  Bill,  pro  Confesso,  must  be  produced. 

The  Order  for  setting  down  the  Cause  to  be  heard,  pro 
Confesso,  may  be  discharged,  and  the  Defendant  let  in  to 
Answer,  if  he  has  not  lain  by  too  long  (b) ;  but  the  Court 
will  regard  the  Application  very  strictly,  and  expect  the 
Defendant  to  state  the  kind  of  Answer  he  intends  to  put  in, 
and  that  it  be  upon  payment  of  Costs  (c) ;  that  if  the 
Costs  are  not  paid,  unless  the  Plaintiff's  Solicitor  should 
unwarily  have  taken  an  Office  Copy  of  the  Answer,  the 
Court  will  make  an  Order  to  take  the  Answer  off  the  File 
for  Irregularity.  If  the  Plaintiff  accept  the  Answer,  it  is 
a  Waiver  of  the  Costs  (d).     An  Answer  put  in  upon  Re- 


(a)3Ves.372.  281.  (c)  11  Ves.  77. 

(I)  2  Bro.  C.  C.  279.  (<t)  1 1  V«$.  202. 
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Science  reported  insufficient  (a),  or,  it  should  seem,  a  De- 
murrer, a  Plea  overruled,  or  where  the  Bill  has  been  amend" 
ed,  an  Answer  to  the  original  Bill,  and  no  Answer  to  the 
Amendments,  will  not  prevent  the  Bill  being  taken  pro 
Confesso  (6). 

Where  a  Defendant,  to  prevent  being  brought  up  by  an 
Alias  Habeas  Corpus,  as  often  as  he  was  turned  over  to  the 
Fleet,  removed  himself  back  to  the  King's  Bench  Prison, 
the  Court  ordered  that  if  he  did  not  put  in  his  Answer  by 
the  time  an  Alias  Habeas  Carpus  would  have  issued,  that 
the  Bill  should  be  taken  pro  Coqfesso  (c).  So  where  a 
Defendant  went  armed,  that  he  could  not,  without  personal 
Danger,  be  served  with  Process,  it  was  considered  as  ab- 
sconding (d) ;  but  the  Process  to  take  the  Bill,  pro  Confesso, 
will  not  lie  to  a  County  Goal,  for  instance,  Newgate ;  if 
Defendant  be  confined  there,  under  a  Criminal  Process, 
if  brought  up  by  an  Order  of  the  Court.,  and  turned  over 
to  the  Fleet  Prison,  he  must  be  immediately  carried  back 
to  Newgate,  and  cannot  be  kept  an  instant:  the  Alias 
Habeas  Corpus  cannot  issue,  except  to  the  Prison  of  the 
Court;  and  a  Difficulty,  not  less  material,  as  being  an  Ob- 
jection of  Form,  is,  that  a  Defendant  so  circumstanced  is 
not  in  a  Place  where  the  Process  of  the  Court  can  reach 
him(i). 

By  Stat.  5  Geo.  II.  c.  25,  where  a  Defendant  does  not 
enter  an  Appearance  within  the  usual  Time  after  a  Sub* 
poena  issues,  and  is  justly  suspected  to  abscond  to  avoid  the 
Process,  the  Court  out  of  which  the  Process  issues,  upon 
Motion  or  Petition,  supported  by  a  sufficient  Affidavit  of 
the  Absconding,  may  make  an  Order,  appointing  a  Day 
for  the  Defendant's  Appearance ;  a  Copy  of  which  Order 
must  be  inserted  in  the  London  Gazette,  and  published  on 
the  Lord's  Day,  in  the. Parish  Church  of  the  Defendant, 

(a)  2  Atk.  24.     3  Ves.  209.         (d)  2  Atk.  2. 

(J)  4  Ves.  619.  (c)  1  Ves.  and  Bea.  78.  306. 

(e)  Dick.  535.  15  Ves.  179.  3  Ves.  47 1 .  573. 
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and  a  Copy  of  the  Order  must  be  posted  up  in  some  pub- 
lic Part  of  the  Royal  Exchange,  in  London :  and  if  the 
Defendant  does  not  enter  an  Appearance  within  the  Time 
limited,  the  Court  may  proceed  to  make  a  Decretal  Order 
to  take  the  Plaintiff's  Bill,  pro  Confesso,  with  the  usual 
Directions,  and  may  order  the  Defendant's  Estate  and 
Effects  to  be  sequestered,  and  the  Plaintiff's  Demand  paid 
and  satisfied  thereout,  upon  the  Plaintiff's  giving  Security 
for  Restitution,  if  the  Defendant  should  afterwards  enter 
an  Appearance ;  but  upon  the  Plaintiff's  Refusal  to  give 
the  Security  required,  the  Estate  and  Effects  are  to  remain 
under  the  Direction  and  Controul  of  the  Court,  until  such 
Appearance  is  entered ;  and  it  may  be  useful  here  to  ob- 
serve, that  a  Decree,  pro  Confesso,  would  not  be  opened, 
but  upon  strong  ground,  not  upon  a  general  Affidavit  of 
Derangement  by  the  Party  (a) ;  nor  would  the  Court  suffer 
it  to  be  impeached  collaterally,  but  only  upon  Bill  of  Review, 
or  a  Bill  filed  to  set  it  aside  for  Fraud  (6).  And  if  the 
Defendant  should  be  brought  up  by  Habeas  Corpus,  and 
refuse  to  Appear,  the  Court  may  order  an  Appearance  to 
be  entered,  and  the  Cause  may  proceed  as  if  the  Defendant 
had  actually  appeared.  Persons  out  of  the  Realm,  or 
absconding  at  the  time  such  Decree  is  pronounced,  if  they 
become  publicly  visible  within  seven  Years  after  the  Decree, 
must  be  served  with  a  Copy  of  the  Decree ;  or,  if  dead,  their 
Heirs,  &c.  And  if  Persons  so  served,  do  not,  witnin  six 
Months,  Petition  for  a  re-Hearing,  the  Decree  is  to  be  ab- 
solutely confirmed ;  but  a  Defendant,  within  six  Months 
after  Service ;  or  if  not  served  within  seven  Years  after 
making  such  Decree,  on  Petitioning  for  a  re-Hearing,  and 
giving  Security  for  Costs,  is  to  be  admitted  to  put  in  an 
Answer,  and  the  Cause  is  to  be  heard  again ;  the  Act  is  not 
to  affect  Persons  beyond  Sea,  unless  it  shall  appear  by 
Affidavit  that  such  Persons  had  been  in  England  within 
two  Years  next  before  the  Subpoena  issued. 

>  (a)  2  Ves.  and  Beam.  184.         (6)  13  Ves.  563. 
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Tor  proceed  against  an  absconding  Defendant  under  the 
**e  Clause,  the  Court  require*  that  the  Affidavit  upon 
the  Application  for  the  Order,  should  state  that  the  Defend: 
mkdsixen  in  England  wUMn  two  Yekte  (<*)  before  the 
Sobpcem  isffaed,  and  that  the  Defendant  has  gotie  Abroad, 
or  absconded,  to  avoid  being  served  with  thh  Proas*  2  th4' 
BMpM^nt^  Information  and  Bditf  would  hot4  be  sufftcleftt; 
the  Affidavit  must  state  from  whom  by  Name,  the  Depo- 
nent received  such  Information  (4).  Where  a  Person  had 
been  Abroad  upwards  of  two  Years,  and  had  been 
outlawed,  and  it  wag  satisfactorily  shown  that  he  dm- 
tmtd  Abroad  to  avoid  being  served  with  Process,  the 
Court,  upon  the  Equity  of  the  Statute,  made  an  Order; 
thstthd  Defendant  should  enter  an  Appearance  within  'a 
limited  Thne{t).  An' Order  tinder  this  Act  has  been  made 
far  a  Defendant  to  appear,  notwithstanding  the  Subpoena 
had  ba&  served  (d),  and  an  Attachment  had  issued';  the 
Par^ od«wwf tt^'td  avoid  the  Attachment  (*). 

If  the  Minister  of  ^thef  Parish  prevents  an  Order  for  the 
Defendant's  Appearance  being  published,  pursuant  to  this 
Aet,  he*  i&  indidtable  for  a  Contempt  (/)  „•  and  where  the 
Parish  Church  was  under  Repair,  so  that  the  Order  could 
not  be  published  there;  pursuant  to  the  Statute,  the  Court 
made  as  Order,  enlarging  the  Time  for  Defendant's  Ap- 
pearance (£).  This  Statute  extends  to  Bills  of  Revivor 
•ad  Supplement  (h). 

By  a  late  Ant  (*},  BBIs  may  be  taken,  pro  Cow^wao,  against 
fcflttas  hkvhtg  privily  of  Parliament,  standing  out  Pto- 
«ia  of  Contempt  to  a  Sequestration,  for  want  of  Appear- 
«*;  upob  Beturn  of  the  Sequestration,  the  Court  may 
appbirit  a  Clefk'iriCotrtt  to  enter  an  Appearance,  and  the 
Caiis*  tnay  pta£ed  hi  the  usual  Course  (A?) ;  and  where  the 
B3I  is  for  a  Discovery  of  Matters  to  be  used  as  Evidence 

(a)  5  Ves.  1 13.  (/)  2  Atk.  114. 

(a)  Barn.  Ch.  Rep.  401. 408.  {#)  Dick.  74.     1  Ves.  and 
(<■)  2  Ves.  j.    1 88.  sed.  vid.      Bea.  305. 

5  Ves.  J.  (A)  3  Atk.  €90;     Dick.  293. 

W  1  Bfo.    C.  C.  388?$.  (t)  45  Geo.  3.  c.  124. 

(e)  Diok.  662.  (*)  6  Ves.  437. 
Vol.  x.                          k  3 
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at  Law,  and  the  Defendant  appears,  or  an  Appearance 'is 
entered  on  the  Statute,  if  the  Defendant  does  not  put. 
in  an  Answer  within  the  regular  Time,  the  Court  may 
make  an  Order  to  take  the  Bill  pro  Confesso,  unless  Cause 
shown  to  the  contrary,  within  eight  Days  after  Service  of 
the  Order :  and  the  Bill  may  be  read  in  any  Court  of  Law, 
as  Evidence  of  the  Facts  therein  stated,  as  if  admitted  by 
the  Defendant  in  his  Answer  (a). 

Where  Husband  and  Wife  are  Defendants,  Process  of 
Contempt  may  be  issued  against  the  Husband  for  Default  of 
Appearance  or  Answer  of  the  Wife  (6),  unless  they  live  sepa- 
rate, and  she  refuses  to  join :  After  putting  in  his  Answer, 
upon  Affidavit  of  having  no  influence  over  her,  and  living 
separately,  he  may  obtain  an  Order  for  Stay  of  Process 
against  him,  or  his  discharge  out  of  custody,  for  want  of  his 
Wife's  answer  (c) ;  or  where  the  Husband  is  abroad  (d% 
an  Order  may  be  obtained  upon  notice,  for  the  Wife  4o 
answer  separately,  or  if  served  with  Subpoena,  that  an  at- 
tachment may  be  issued  against  her  (e) ;  but  after  an  Order 
to  answer  separately,  she  is  entitled  to  all  the  Orders  for 
Time,  and  not  bound  by  any  previously  obtained  by  her 
Husband  (/). 

The  Appearance  of  an  Infant  Defendant  must  be  enforced 
by  Attachment,  which  is  not  to  be  executed.  An  Order  for 
a  Messenger  must  be  applied  for  by  Motion  of  course,  and 
the  Messenger  will  procure  a  Warrant  thereon,  and  bring 
the  Infant  into  Court ;  and  if  no  Person  offer  to  become  his' 
Guardian,  the  Course  is  for  tiie  Court  to  assign  the  Senior 
Six  Clerk,  not  towards  the  Cause,  to  be  his  Guardian  to 
appear  and  answer  and  defend  the  Suit.  As  an  Infant  Plain- 
tiffis  not  answerable  for  costs,  so  he  does  not,  when  De- 
fendant, pay  the  costs  of  contempt;  the  Plaintiff  pays  the 
Messenger  (g). 

(a)  1 7  Ves.  368.  (e)  Pre,  ch.  328.   1  Sim.  and 

(6)  Prac.  Reg.  Wy.  Ed.  53.  Sta.  162. 

(c.)  3  Msdd.  478  1  Sim.  and  (/)  1  Sim.  and  Sta.  111. 

Stu.  163.  (g)  Dick.  287.  Bta.  Costs 

(d)  Dick.  373.  1  Ch.  ch.  296.  108. 
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The  Appearance  of  the  Attorney-General  cannot  be 
enforced  by  Process,  nor  will  the  Court  make  an  Order 
upon  him  to  appear ;  if  he  refuses,  it  will  be  considered  as 
nil  dicit :  the  Court  of  Exchequer  has  appointed  a  short 
Day  for  him  to  answer,  or  in  default,  thp  Bill  to  be  taken 
pro  Coirfesso  (a). 

Where  a  Corporation  aggregate  refuse  to  appear  or 
answer,  or  to  perform  the  Decree  of  the  Court,  no  Attach- 
ment lies;  a  Writ  of  Distringas  must  he  issued,  which  is 
made  out  as  of  course,  without  any  Order  by  the  Clerk  in 
Court,  upon  leaving  the  Affidavit  of  Service  of  the  Sub- 
poena, with  Instructions  to  what  Sheriff  or  other  Officer  the 
Distringas  is  to  be  directed,  to  Distrain  them  by  their  Goods 
and  Chattels,  Rents  and  Profits,  till  they  obey  the  Order  of 
the  Court;  this  Writ  must  he  entered  by  the  Clerk  in 
Court,  with  the  Register,  and  in  proceeding  to  a  Seques- 
tration, there  must  be  fifteen  Days  between  the  teste  and  Re- 
turn: the  Writ  must  be  delivered  to  the  Sheriff,  to  whom 
it  is  directed ;  the  Cause  of  issuing  it  is  specified  on  the  back 
of  the  Writ;  and,  at  the  Return,  the  Sheriff  must  be 
called  upon  to  return  what  Issues  he  has  levied,  usually 
forty  Shillings.  If  the  Corporation  stands  out  in  Contempt, 
the  Distringas  returned  by  the  Sheriff  must  be  left  with  the 
Clerk  in  Court,  with  Directions  to  make  out  an  Alias  Dis- 
tringas, and  in  like  manner,  if  necessary,  a  Plurks  Distrin- 
gas; and  if  the  Corporation  obstinately  persist  in  their 
.Contempt,  Instructions  must  be  given  to  Counsel  to  move, 
upon  the  Pluries  Distringas  returned,  for  an  Order  for  a 
Sequestration,  and  the  Order  must  be  drawn  up,  passed, 
and  entered,  at  the  Register  Office,  and  left  with  the  Clerk 
in  Court,  with  Instructions  to  make  out  a  Sequestration, 
which  must  be  put  in  force  as  in  other  cases,  and  for  which 
Instructions  have  been  given,  under  title  Sequestration. 

Where  the  Company  had  no  Goods,  the  Members,  in 

(a)  Dick.  730.    2  Ves.  729.     1  Fowl.  Excheq.  452. 
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their  private  Persons,  were  made  liable  (a) ;  and,  upon  an 
Order  for  a  Sequestration  nisi,  the  Court  refused  an  Appli- 
cation by  a  Corporation,  to  enter  an  Appearance  with  the 
Register  upon  the  Distringas,  for  that  the  Appearance 
could  be  of  no  Service  to  a  Corporation'  which  cannot  be 
Committed  (6) ;  and  where  a  Subpoena  for  Costs  bad  been 
served  upon  the  Mayor  of  a  Corporation,  on  non-payment, 
an  Order  for  a  Distringas  issued  (c). 

This  Process  may  be  discharged  upon  entering  an  Ap- 
pearance or  Answer,  or  Performance  of  the  Duty  specified 
on  the  back  of  the  Writ,  and  the  Costs  of  the  Seques- 
trators, and  Costs  of  Contempt,  and,  if  necessary,  the 
Court  will,  by  Motion  or  Petition,  make  an  Order  for  that 
purpose.  If  an  Idiot  or  Lunatic  be  Defendant,  and  so 
stated  by  the  Bill,  the  Committee  will  be  appointed  Guar- 
dian ad  litem ;  if  not  so  stated,  or  no  Committee  appointed, 
or  he  is  interested,  or  refuses  to  act,  an  Order  must  be  ob- 
tained, upon  Affidavit  of  the  lunacy,  for  appointing  a 
Guardian  (d) :  a  Plaintiff  may  apply  for  an  Order  to  ap- 
point a  Guardian  to  put  in  the  Answer  (e). 

The  Appearance  of  the  Defendants  hawing  been  obtained, 
the  following  Rules  are  to  be  observed.  In  a  Town  Cause, 
the  Defendant  is  entitled  to  three  Orders  for  Time  to 
answer;  one  for  a  Month,  another  for  three  Weeks,  and 
another  for  a  Fortnight  In  a  Country  Cause,  the  Defend- 
ant cannot  be  called  upon  for  an  Answer  in  the  Term 
wherein  his  Appearance  is  entered ;  he  has  until  the  first 
Day  of  the  next  Term,  to  sue  out  a  Commission  to  take 
his  Answer,  which  is  termed  in  Practice  craving  a  dedimus  ; 
but  on  the  Commencement  of  the  ensuing  Term,  he  may  be 
called  upon  for  his  Answer ;  and  he  is  then  entitled  to  three 
Orders  for  Time  to  Answer ;  one  for  six  Weeks,  another 
for  a   Month,   and  another    for   three   Weeks.     But  in 

(a)  2  Vcm.  396.  (d)  Fowl.  478.     Red:  Tr. 

(b)  Prec.  Ch.  128,  9,  131.  Ch.  95.     Dick.  460. 

(c)  Dick.  73,  and  sec  3  McrL         (e)  5  Madd.  423. 
543. 
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every  Case,  if  a  third  Order  be  required,  the  Defendant 
must,  by  his  Clerk  in  Court,  enter  his  Appearance  with  the 
Register  in  four  Days,  consenting  that  the  Serjeant  at  Arms 
shall  go  against  him,  as  on  a  Commission  of  Rebellion  re- 
turned nan  est  inventus,  in  case  his  Answer  is  not  put  in 
within  the  Time  granted ;  so  on  a  second  Application  for 
Time  to  answer  an  amended  Bill,  or  after  Exceptions 
allowed,  the  like  Terms  are  put  upon  the  Defendant ;  but 
under  special  Circumstances,  Defendant  is  not  precluded 
from  making  Application  to  the  Court  for  further  Time.* 
The  Plaintiff's  Solicitor  should  therefore  watch  carefully  for 
die  Expiration  of  the  respective  Orders  which  the  Defend- 
ant may  have,  either  by  the  Practice  or  the  Indulgence  of 
the  Court.  Calling  for  an  Answer,  means  a  Note  in 
Writing,  which  must  be  given  by  the  Plaintiff's  Clerk  in 
Court,  (at  the  Request  of  the  Solicitor)  to  the  Defendant's 
Clerk  in  Court,  informing  him  that  an  Attachment  will 
immediately  issue  for  Want  of  the  Answer.  And  it  should 
seem  that  the  Clerk  in  Court  cannot  regularly  issue  an 
Attachment  for  Want  of  Answer,  unless  a  Note  in  Writing 
has  been  given  two  Days  previously.f  To  prevent  the 
issuing  of  the  Attachment  the  Defendant's  Solicitor  obtains 
the  Orders  for  Time  to  put  in  the  Answer  allowed  him  by 
the  Court. 

< 

EASTEE   TEEM,   1820. 

The  Defendants  taking  the  usual  Time  allowed  them  by 
the  Course  of  the  Court,  cannot  be  compelled  to  put  in  their 
Answer  this  Term ;  nothing  is  therefore  to  be  done  by  the 
Plaintiff's  Solicitor,  but  to  watch  the  Defendants,  that  they 
do  not  obtain  an  Order  for  longer  Time  to  prepare  their 
Answer  than  allowed  by  the  Practice. 

*Ord.Canc.23d  January,  1794.    Beam.  Ed.  455.    2  Men.  142. 
t  Hand's  Chanc.  33,  see  Order  for  setting  aside  an  Attach- 
ment with  Costs. 
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The  Defence  to  a  Suit  in  Chancery  may  be  by  Demurrer, 
Flea,  Answer 9  or  Disclaimer ;  of  these,  an  Answer  is  gene- 
rally that  Mode  of  Defence  .which  is  resorted  to  by  a  De- 
fendant in  a  Suit  for  the  Administration  of  Assets,  the 
Nature  and  Form  of  which,  as  also  of  such  other  Modes  of 
Defence  by  Demurrer,  Plea,  or  Disclaimer ,  as  a  Defendant 
may  be  advised  to  adopt,  will  be  found  in  a  subsequent 
Fart  of  this  Work,  where  the  Proceedings  on  the  Part  of  a 
Defendant  are  treated  of  and  explained ;  it  will  be  sufficient, 
therefore,  here  to  observe,  that  the  Course  of  Proceeding 
to  obtain  the  Defendant's  Answer,  is  the  Object  to  which 
the  Attention  should  be  called  in  this  early  Stage  of  the 
Suit.  The  Defendant  not  having  complained  of  Scandal 
or  Impertinence  in  the  Bill,  it  may  be  presumed  tq  be  free 
from  any  objectionable  Matter.  When  the  Answers  have 
been  got  in,  the  Plaintiff's  Solicitor  must  bespeak  Office 
Copies  from  his  Clerk  in  Court,  and  before  he  takes  them 
from  the  Office,  he  should  be  satisfied  of  their  accuracy, 
and  that  they  have  been  correctly  examined  with  the  Re- 
cord of  the  Answer :  if  it  should  be  insisted  that  there  is  a 
Mistake  in  the  OA ce  Copy,  the  Court  will  direct  the  Ori- 
'  ginal  Answer  to  be  sent  for  from  off  the  File  (a) :  and  he 
should  likewise  take  care  that  the  Office  Copies  are  signed 
by  the  Six  Clerk,  as  well  to  ascertain  that  the  Answers 
have  been  regularly  filed,  as  also  to  prevent  an  Objection 
to  the  reading  them,  by  the  Six  Clerk  at  the  Hearing,  and 
the  Cause  standing  over,  upon  payment  of  Costs  of  the 
Day  to  the  adverse  Party,  which,  by  the  Standing  Orders  of 
the  Court,  are  directed  to  be  paid  by  the  Solicitor  (ft).     The 

(a)  2  P.  Wms.  425.  (&)  Ord.  Cnn.  Bea.  Ed.  186. 

289  in  Not     1  Cox,  437. 
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Answers  should  be  carefully  perused,  to  aee  that  the  Bill 
be  fully  answered.  In  general  it  is  advisable  to  lay  the 
Pleadings  before  the  junior  Counsel  who  prepared  and 
signed  the  Bill,  to  advise  whether  the  Answers  be  full  and 
sufficient,  and  free  from  impertinent  or  scandalous  Matter ; 
and,  in  perplexed  and  intricate  Cases,  before  a  senior  Counsel, 
for  his  Opinion  as  to  the  Course  of  future  Proceedings  in 
the  Cause.  Cases  may,  however,  arise  in  which  the  Solicit 
tor  may  be  obliged  to  take  upon  himself  to  act  upon  his 
own  Judgment  of  the  Sufficiency  of  the  Defendant's 
Annoer:  it  may  be  useful,  therefore,  to  recapitulate  some 
of  the  leading  Points  to  which  his  Attention  may  be  directed. 
If  an  Answer  admits  the  Facts  stated  in  the  Bill,  or  such 
as  are  material  to  the  Plaintiff's  Case,  and  states  no  new 
Facts,  or  such  only  as  the  Plaintiff  is  willing  to  admit,  no 
further  Pleading  is  necessary ;  the  Answer  is  considered  as 
true,  and  the  Court  will  decide  upon  it ;  but  if  an  Answer 
does  not  admit  all  the  Facts  in  the  Bill,  material  to  the 
Plaintiff's  Case,  or  states  any  Fact  which  the  Plaintiff  is  not 
disposed  to  admit,  the  Truth  of  the  Answer,  or  of  any  Part 
of  it,  may  be  denied,  and  the  Sufficiency  of  the  Bill  to  ground 
the  Plaintiff's  Title  to  the  Relief  he  prays,  may  be  asserted 
by  a  Replication,  which  concludes  the  Pleadings  (a).  It 
has  been  laid  down  as  an  invariable  Rule,  that  whatever  Part 
of  a  Bill  is  not  covered  by  a  Demurrer,  Plea,  or  Disclaimer, 
must  be  defended  by  Answer  (6).  If  a  Party  has  a  Right 
to  Relief,  he  has  a  Right  also  to  an  Answer  to  every  Allega- 
tion in  the  Bill,  the  Admission  of  the  Truth  of  which,  or  die 
Proof  of  the  Truth,  is  necessary  to  entitle  him  to  that 
Relief  (c)  ;  the  Plaintiff  may  require  this  Discovery,  either 
because  he  cannot  prove  the  Facts,  or  in  aid  of  Proof,  and 
to  avoid  Expense  (d)  ;  or  to  substantiate  the  Proceedings, 
and  make  them  effectual  in  a  Court  of  Equity  (i).    And 

(a)  Red.  Tr.  Ch.  14.  (d)  2  Atk.  251. 

(b)  Ibid.  248.  (<?)  2  Ves.  492.      Rod.  Tr. 

(c)  7  Ves.  267.  Ch.  249. 
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it  should  be  also  remarked,  that  to  so  much  of  a  Bill  as  is 
necessary  for  the  Defendant  to  answer,  he  must  speak  dir 
rectly,  and  without  evasion,  and  must  not  merely  answer 
the  several  Charges  literally,  but  he  must  confess  or  tra- 
verse the  Substance  of  each  Charge  (a) ;  and  where  a  specific 
Combination  is  charged,  a  direct  Answer  must  be  given ;  a 
general  Denial  will  not  be  sufficient ;  but  a  Defendant  is  not 
obliged  to  answer  Facts  to  which  he  is  Interrogated,  if  there 
is  nothing  in  the  stating  and  charging  Part  of  the  Bill  to 
warrant  the  Interrogatory  (b) ;  if  Defendant,  however, 
answers  such  Facts,  and  they  are  replied  to,  they  are  effec- 
tually put  in  Issue,  though  not  charged  in  the  Bill(r). 
Wherever  there  are  particular  and  precise  Charges,  they 
must  be  answered  particularly  and  precisely,  and  not  in  a 
general  manner,  though  the  general  Answer  may  amount 
to  a  full  Denial  of  the  Charges  (d) ;  as  in  the  Instance  of  a 
Suit  for  a  general  Account,  where  the  Bill  charged  the  Re- 
ceipt of  particular  and  specific  Sums,  with  many  Circumstances 
respecting  the  Times  when  received,  of  whom,  and  on  what 
Account,  it  was  held  that  setting  forth  a  general  Account  of 
all  the  Sums  received,  by  way  of  Schedule,  referring  to  it  as 
a  full  Account,  was  not  sufficient ;  that  a  specific  Answer 
must  be  given  to  each  of  the  several  Charges.  Nor  is  an 
Answer,  going  no  further  than  to  enable  Plaintiff  to  go 
into  the  Master's  Office,  by  long  Schedules,  in  an  oppressive 
Way,  sufficient ;  the  Answer  must  give  the  best  Account, 
referring  to  Books  and  Vouchers,  so  as  to  make  them  Part 
of  the  Answer  (i).  If  a  Bill  prays  an  Admission  of  Assets, 
or  an  Account  of  the  Personal  Estate,  and  does  not  require 

(«)  Ord.  Can.  Bea.  Ed.  179.  6  Ves.  792.       1   Bro.  C.  C. 

Prao.  Reg.    Wy.  Ed.  11.  503. 

(h)  1  Atk.  53.     Red.   Tr.  (*)  4  Ves  217.  226.  8  Ves. 

Ch.  36.  193.    1  Ball  and  ficatt.  324. 

(c)  1  Ves.  538.  Red.  Tr.  Ch.  250.  n.    1  Men. 

(d)  Red.    Tr.    Ch.    250.     347. 
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Defendant  to  set  Jbrth  such  Account,  he  seems  not  to  be 
bound  to  do  so;  and  a  Submission  to  Account,  would  be 
sufficient  (a).  But  in  a  Suit  by  a  Defendant,  suing  as  next 
of  kin  against  an  Executor,  who,  by  his  Answer,  denies  the 
Foundation  of  the  Bill,  the  Right  of  Plaintiff,  as  next  of 
kin  (ft) :  or  denies  that  there  is  a  Balance  of  Account  against 
the  Testator's  Estate,  he  need  not  set  forth  an  Account  of 
the  Personal  Estate  by  way  of  Schedule  (c) ;  if,  however, 
the  Fact  does  not  lie  in  his  knowledge,  although  he  denies 
it,  he  must  admit  Assets,  or  set  out  an  Account  (d).  And 
in  a  Suit,  claiming  Tollage  by  Prescription,  where  De- 
fendant, by  his  Answer,  denied  Plaintiff's  Title  to  compel 
a  Discovery,  he  must  establish  his  Right  at  Law  (e) ;  but 
although  a  Defendant,  by  his  Answer,  denies  the  Title  of 
the  Plaintiff,  yet,  in  many  Cases,  he  must  give  the  Dis- 
covery, though  not  material  to  the  Plaintiff's  Title  and 
though  the  Plaintiff  can  have  no  Benefit  from  the  Disco* 
very,  as  in  a  Tithe  Cause,  praying  a  Discovery  of  the 
Quantity  and  the  Value  of  the  Land,  though  Defendant  claims 
a  Modus,  or  Exemption,  or  denies  Plaintiff's  Title,  he 
must  answer  as  to  the  Quantity  of  Land,  and  Value  of  the 
Tithes//),  So  where  the  Discovery  is  in  any  degree 
connected  with  the  Tithe,  Defendant  cannot  protect  himself 
by  Answer,  from  making  the  Discovery  (y).  And  in  con- 
sidering the  Sufficiency  of  the  Answer,  the  junior  Practisers 
should  be  Informed,  that  if  the  Discovery  sought  by  the 
Bill  is  matter  of  Scandal,  or  will  subject  the  Defendant  to 
any  Pain,  Penalty,  or  Forfeiture,  or  prejudice  him  as  a  Pur- 
chaser- for  valuable  Consideration,  without  Notice  (A),  he  is 
not  bound  to  make  it ;  and  that,  if  he  does  not  think  proper 

(a)  1  Cox,  58.  (e)  Ambl.  612. 

(b)  Arab.  354.  (/)  Banb.  60.     Red.  Tr. 

(c)  4  Ves.  107.  Ch.  251.     Hard.  130. 

(d)  Hard.   188.  Red.  Tr.         (g)  Red.  Tr.  Ch.  252. 
Cb.  251.  (h)  15  Ves.  370. 
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to  Defend  himself  by  Demurrer  or  Plea,  he  may  do  so  by 
Answer  (a). 

It  should  seem  that  if  a  Defendant  Answers  at  all,  he 
must  Answer  fully ;  and  the  Practice  seems  to  be  so  con- 
sidered; this,  however,  has  been  the  Sutyect  of  much 
Controversy  (6)  ;  but  in  support  of  this  Practice,  in  a  recent 
Case,  it  has  been  held  that  a  Defendant  cannot,  by  Answer, 
object  to  Answering,  though  he  may  by  Plea  (c) ;  and  Lard 
Eldon  seems  to  have  expressed  an  Opinion,  that  a  Defendant 
could  not  Answer  to  Part  of  a  Bill,  and  refuse  to  Answer 
the  rest  (d) ;  so  that  if  a  Person  is  made  a  Party,  who  has 
no  Interest,  but  is  only  a  Witness,  and  submits  to  Answer, 
he  must  Answer  fully  (e) ;  for  he  ought  to  have  objected  by 
Plea  or  Demurrer,  but,  by  Answering,  he  is  not  to  subject 
himself  to  a  Pain,  Penalty,  or  Forfeiture  (f)  :  under  such 
Circumstances,  he  is  not  compellable  to  answer  fvOy ;  he 
may,  by  Answer,  insist  on  not  Answering  such  Criminal 
Matter  (g).  Where  a  Defendant  has  neglected  to  Plead 
the  Statute  of  Limitations,  it  seems  that  it  may  be  insisted 
upon  in  his  Answer,  as  if  pleaded  (A). 

Where  Letters  or  Deeds  have  been  mentioned  in  a  Sche- 
dule, and  referred  to  in  an  Answer,  the  Court  has  compelled 
the  Production,  not  as  Consequential,  but  as  Part  of  the 
Discovery  sought :  for  not  having  objected,  Defendant  must 
give  the  whole  Discovery ;  and  not  as  in  the  Case  of  a  total 
Denial  of  Title,  where  the  Discovery  is  merely  consequen- 
tial (i).     But  it  should  seem  that  where -a  Discovery  of  a 

(a)  3  P.  Wras.  238.    1  Ves.  (<?)  2  Bro.  C.  C.  332.  1  Anstr. 

491.     3Atk.  27(5.  47. 

(6)  1 1  Ves.  42, 75, 293, 306.  (/)  2  Atk.  276.     1  Swan. 

2  Ves.  j.  457.     3  Ves.  254.  192,305. 

2  Bro.  C.  C.  252.      3  Bro.  (g)     Red.    Tr.    Ch.    163. 

C.  C.  239.     4  Bro.  C.  C.  12.  3  P.  Wms.  298.    10  Ves.  228, 

(c)  3  Madd  Rep.  70.  450. 

(d)  16  Ves.  382.     11  Ves.         (A)  2  P.  Wras.  144. 
395.  (t)  11  Ves.  41.  43. 
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Correspondence  is  sought,  and  Extracts  of  Letters  are  set 
out,  and  the  Answer  states  them  to  be  the  only  Parts  of  the 
Correspondence  on  the  Subject,  it  would  be  sufficient.  And 
the  like  of  Books,  left  Sealed  up  (a).  The  Effect  of  setting 
forth  the  Contents  of  an  Instrument,  and  referring  to  it, 
makes  it  Part  of  the  Answer;  but  admitting  the  Execution, 
and  not  the  Possession,  of  a  Deed,  and  referring  to  it,  when 
produced:  a  qualified  Submission  to  produce  the  Deed,  if 
required,  does  not  deprive  the  Defendant  of  taking  the  Dis- 
cretion of  the  Court,  as  to  ordering  the  Production  (b). 

If,  upon  perusal  of  the  Answer,  the  Plaintiff's  Solicitor 
should  conceive  it  to  be  insufficient  to  the  Charges  contained 
in  the  Bill,  he  may  take  Exceptions  to  it,  stating  such  Parts 
of  the  Bill  as  he  conceives  are  not  answered,  and  praying 
that  the  Defendant  may  put  in  a  full  Answer ;  or  if  the 
Answer  goes  out  of  the  Bill,  to  state  some  Matter  not 
material  to  the  Defendant's  Case,  it  will  be  deemed  im- 
pertinent ;  and  if,  upon  Reference  to  a  Master,  it  should  be 
so  reported,  it  will  be  expunged :  so  in  an  Answer  as  in  a 
Bill,  if  anything  scandalous  is  inserted,  the  Scandal  will, 
npon  Reference  in  like  Manner,  be  expunged  by  Order  of 
the  Court  (c) ;  but  nothing  relevant  will  be  deemed  scan- 
dalous :  the  Course  of  Practice,  in  proceeding  upon  Ex- 
ceptions, and  References  for  Scandal  and  Impertinence,  will 
he  found  in  a  subsequent  Part  of  this  Treatise. 

In  concluding  these  Observations,  it  may  be  useful  to 
remark,  that  Scandal  and  Impertinence  in  an  Answer,  mu3t 
be  disposed  of  before  its  Sufficiency  can  be  considered.  A 
Reference  of  an  Answer  for  Impertinence  is  waived  by  a 
subsequent  Reference  for  Insufficiency  (d).    After  a  Refer- 

(a)  1  Anstr.  58.  (e)  Red.  Tr.  Ch.  39.  253, 

(6)  4  Bro.  C.  C.  479.  8  Ves.     257.     3  Atk.  303. 

158.     14  Ves.  213.     4  Mudd.         (<f)  6  Ves.  456.     14  Ves. 

391.    2  Wils.  Civ  167.  534.     1   Ves.  and  Bea.   293. 

1  Meri.  1. 
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ence  for  Insufficiency,  though  the  Answer  cannot  be  referred 
for  Impertinence,  it  may  for  Scandal  (a) ;  in  the  latter  Case, 
a  Co-Defendant  is  at  liberty  to  apply  (6) ;  but  a  Person, 
not  a  Party  to  the  Record,  cannot ;  he  must  seek  his  Re- 
medy at  Law  (c) ;  but  if  the  Matter  of  the  Answer  be 
relevant,  of  what  nature  soever  it  be,  it  is  not  Scandalous  ; 
and  nothing  is  considered  as  irrelevant  that  may  have  an 
Influence  on  the  Suit,  having  regard  to  the  nature  of  it(rf). 
There  does  not  appear  to  be  any  established  Rule  of  Prac- 
tice, restricting  a  Reference  for  Impertinence  to  a  certain 
Period  of  Time  (e) ;  even  at  the  Hearing,  impertinent 
Matter  has  been  directed  to  be  expunged  (f).  It  seems, 
however,  that  after  an  Answer  has  been  replied  to,  or  after 
an  Undertaking  to  speed  the  Cause,  there  cannot  be  a 
Reference  for  Impertinence,  as  of  Course. 

A  Suit  by  Infants,  Legatees,  or  Creditors,  against  Exe- 
cutors, &c,  to  have  the  Trusts  of  a  Will  carried  into  Exe- 
cution, will  show,  by  the  Answer  of  the  Executor  or  Trus- 
tee, the  State  of  the  Testators  Property ;  and  if  a  consi- 
derable Sum  of  Money  in  the  Funds  constitutes  a  Part,  it 
will,  in  most  Cases,  be  advisable,  for  the  greater  Security 
and  Convenience  of  the  Parties  interested,  to  have  the 
Stock  transferred  to  the  Accountant-General  in  trust 
in  the  Cause.  The  same  Observation  will  apply  to  any 
large  Sum  of  Money  in  their  Hands;  it  should  be  paid 
into  Court,  and  invested  in  the  Funds ;  but  where  the  Ex- 
ecutors have  not  a  larger  Sum  than  will  be  sufficient  to 
answer  their  Costs  in  the  Cause,  it  should  not  be  taken  out 
of  their  Possessibn,  as  on  the  Account  which  will  be  di- 
rected by  the  Decree  to  be  taken  by  the  Master,  the  Ba- 
lance then  found  in  their  Hands,  will,  upon  hearing  the 

(a)  2  P.  Wms.  312.  n.  (d)  6  Ves.  514.  11  Ves. 
6  Ves.  453.  539. 

(b)  6  Ves.  144.  (e)  1  Bro.  C.  C.  400. 

(c)  4  Madd.  Rep.  252.  (/)  2  Eq.  Ca.  Abr.  68. 
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Cause  for  further  Directions,  be  ordered  to  be  paid  into 
Court. 

The  Payment  of  Money  into  Court  is  generally  grounded 
upon  the  Defendant's  Admission  in  his  Answer,  or  in  his 
Examination  before  the  Master  (a),  or  upon  the  Master's 
Report  (b) :  and  in  some  Instances,  before  the  Answer 
conies  in.  In  a  Case  of  very  gross  Fraud,  upon  an  Affidavit 
nude  in  Answer  to  the  Plaintiff's  Affidavit  in  support  of  a 
Motion,  the  Defendant,  an  Attorney,  admitted  a  large  Sum 
to  be  in  his  Hands,  the  Court  made  an  Order  for  Payment 
of  the  Money  into  Court  (c).  And  on  a  Bill  filed  by  a 
Legatee,  upon  Defendant's  Admission  of  Assets,  and  an 
Offer  of  Appropriation,  the  Court  ordered  a  Transfer  to 
the  Extent  of  the  Legacy  into  the  £3  per  Cent.  Annuities 
in  the  Name  of  the  Accountant-General  (d)  to  that  Account 

It  was  formerly  thought  necessary  to  assign  some  Cause 
for  calling  in  the  Money,  as  that  the  Fund  was  in  danger 
from  Insolvency,  or  that  the  Executor  or  Trustee  had 
abused  the  Trust,  &c. ;  and  upon  the  Answer  admitting 
the  Balance :  afterwards  the  Court  permitted  the  Motion 
to  be  made  upon  the  Examination  (e) ;  but  it  should  seem 
that  at  present,  in  all  Cases  where  a  Balance  is  admitted, 
after  Payment  of  Debts,  it  will  be  ordered  to  be  paid  in  (f). 
And  the  Defendant  cannot  object,  by  alleging  that  he  has 
lent  it  upon  a  Promissory  Note,  at  Interest  (#).  Lord  Eldon, 
has  frequently  stated  the  Rule  still  more  broadly,  and  or- 
dered into  Court,  all  Monies,  acknowledged  by  an  Executor's 
or  Trustee's  Answer  to  be  in  his  Hands,  except  what  might 

(a)  19  Ves.  117.  3  Bro.          (e)  Cowp.   Ch.   Rep.  304. 

C.C.365.  14  Ves.  178. 

(J)  3  Ves.  572, 673.  14  Ves.         (/)  2  Sch.  and  Lefr.  26. 

178.  2  Bail  and  Beatt.  17.    ' 

(e)  6  Ves.  738.  2  Bro.         (g)  3  Madd.  62.    Cowp.  6. 

C.  C.  158.  2  Sch.  and  Lefr.  26.     Ball 

(d)  5  Ves.  23.  and  Beatt.  17. 

Vol.  I.  l 
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be  necessary  to  be  immediately  applied  (a).  And  in  Suit* 
instituted  by  Attornies  accounting  Parties,  and  an  Answer 
delayed  for  Years,  to  prevent  the  Fund  being  taken  out  of 
their  Hands,  his  Lordship  has  ordered  an  Answer  to  be 
put  in  within  a  Week,  intimating  that  the  Balance  should 
be  admitted,  with  an  Offer  of  Payment  into  Court  (6).  So 
where  there  is  no  particular  Purpose  to  be  answered  by 
suffering  personal  Property  to  remain  outstanding  in  the 
Hands  of  a  Testamentary  Guardian  or  Executor,  the  Court 
will  order  it  to  be  paid  in  (<?).  If  the  Application  be  founded 
upon  the  Admission  of  a  Balance  appearing  to  be  due  from 
the  Schedules  to  Defendant's  Answer  or  Examination  not 
cast  up  by  him,  or  from  Books  of  Account  referred  to,  and 
bo  connected,  as  to  form  part  of  the  Examination,  like 
Schedules  to  an  Answer,  the  precise  Sum  constituting  the 
Balance  must  be  clearly  shewn  and  verified  by  Affidavit  (d)  ; 
but  the  Order  is  not  usually  extended  to  Interest  upon 
Motion  merely :  in  one,  and  perhaps  the  only  Instance,  an 
Order  was  made  by  Lord  JEldon  to  pay  into  Court  a  prin- 
cipal Sum,  with  Interest,  admitted  by  the  Answer  to  have 
been  made  to  a  greater  Amount  (e).  Where  an  Executor 
admitted  a  large  Balance  in  his  Hands,  he  was  ordered  to 
pay  the  whole  into  Court,  though  an  Action  at  Law  was 
depending,  for  a  Debt  due  from  the  Testator,  with  liberty, 
in  case  the  Plaintiff  in  the  Action  should  recover,  to  apply 
to  have  a  sufficient  Sum  paid  out ;  and  upon  the  Plaintiff 
at  Law  recovering,  the  Court  ordered  the  Amount  to  be 
paid  out  to  the  Plaintiff  in  the  Action,  and  not  to  the 
Executor,  who  had  improperly  defended  the  Action,  and 
reserved  the  Question  whether  the  Executor  should  not 
answer  personally  for  the  Interest  and  Costs  (f).     So  upon 

(o)  Madd.  Ch.  305.  2  Cox's  (d)    1   Bro.  Ch.    Ca.    57. 

Rep.  377.  l4Ves.  178. 

(b)  3  Ves.  mid  Bea.  92,  and  (?)  1  Ves.  and  Bea.  50,  and 
the  Case  there  cited.  the  Case  there  cited. 

(c)  2  Sch.  and  Lefr.  26.  (/)  2  Cox,  377. 
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Admission  of  a  Balance  due  to  the  Testator  by  the  Execu- 
tor upon  an  unsettled  Account,  though  Debts  outstanding 
of  Testator,  who  had  been  dead  three  Years,  the  Amount 
was  ordered  to  be  paid  in  (a).  And  an  Executor,  acknow- 
ledging by  Schedule  to  his  Answer  that  he  had  received  the 
Testator's  Property,  and  had  lent  it  out  on  a  Promissory 
Note,  was  not  allowed  to  protect  himself,  by  alleging  an 
improper  Application  of  it,  and  was  ordered  to  pay  in  the 
Money  (b) :  though  Executors  have  a  Power  of  laying  out 
Money,  on  good  and  sufficient  Security,  for  an  Infant,  yet 
after  a  Decree  for  an  Account,  and  Notice  by  the  Prochein 
Amy,  not  to  lend  out  the  Money  on  Security,  if  they  laid 
the  Money  on  Mortgage,  they  will  be  ordered  to  pay 
it  into  Court,  but  not  to  the  Extant  of  replacing  the  Amount 
by  so  much  Stock  as  the  same  would  have  purchased  at  the 
Time  of  Investment  (c).  And  if,  by  new  Interrogatories, 
the  Plaintiff  extracts  an  Admission  of  a  further  Sum  in  the 
Defendant's  Hands,  it  would  be  ordered  to  be  paid  in  (d). 
After  a  Decree,  an  Executor  cannot  deal  with  the  Assets 
for  the  Purpose  of  Investment,  without  Leave  of  the  Court, 
which  would  only  be  extended  to  laying  out  Money  cm 
special  grounds  (e) ;  but  it  should  seem  that  Money  in  the 
Funds,  belonging  to  Wards  of  the  Court,  will  not  be  or- 
dered to  be  transferred  to  the  Accountant-General,  to  the 
Credit  of  the  Cause,  until  the  Account  is  taken,  and  a  Re- 
port made  by  the  Master  where  a  Bill  has  been  filed  for 
that  Purpose  (f).  A  Person  who  had  received  Money  on 
behalf  of  a  Plaintiff,  before  Institution  of  a  Suit,  and  not 
made  a  Party,  has  been  allowed,  by  Order,  to  be  at  liberty 
to  pay  the  same  into  Court  (g).  The  Court  have  refused 
Applications  for  Payment  of  Money  into  Court,  where  a  De- 
fendant, by  his  Answer  or  Examination,  does  not  admit  any- 

(a)  2  Men.  491 .  (e)  2  Meri.  499. 

(6)  3  Madd.  62.    Coop.  6.  (/)  1  Bro.  C.  C.  56.  Ham. 

(c)  2  Med.  49*.  Eq.  Dig.  453. 

(J)  !9  Ves.  117.  (g)  5  Madd.  75. 

l2 
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thing  to  be  due ;  for  it  should  seem  that  the  Plaintiff  will 
not  be  allowed  to  calculate  the  Items  of  the  Schedules, 
without  Reference  to  the  Principle  on  which  thfe  Account 
is  to  be  taken,  and  upon  an  Accountant's  View  of  the 
Result  of  an  Account,  referring  generally  to  all  the  Books 
of  a  Partnership,  and  taking  the  Balance  upon  casting  up 
the  Cash  Book  and  Ledger  only,  (a) ;  but  Admissions  in  an 
Answer,  which  would  entitle  Plaintiff  to  a  Decree,  have 
been  held  not  sufficient  to  move  for  Payment  of  Money  into 
Court  (6).  It  has  also  been  held  not  sufficient  to  cast  up 
Books  brought  into  the  Master's  Office,  unless  connected 
with  an  Admission,  to  make  them  Part  of  the  Answer ;  as 
where  a  Defendant's  Answer  had  been  excepted  to  for  not 
setting  out  an  Account,  and  Books  of  Account  had  been 
ordered  to  be  deposited  in  the  Master's  Office,  to  be  consi- 
dered as  Part  of  the  Answer;  an  Application  to  the  Court 
for  Payment  of  a  Balance  stated  to  appear  upon  such  Books 
so  deposited  failed :  the  Court  upon  the  Motion  refusing  to 
try  the  Items  of  an  Account  (c).  And  Payment  of  a  Ba- 
lance upon  Charge  and  Discharge  in  the  Master's  Office, 
before  the  Report  was  made,  has  been  refused  (d). 

Payment  of  Purchase-Money  into  Court  in  Suits  for  the 
specific  Performance  of  Contracts,  from  the  Necessity  of 
considering  in  some  measure  the  Subject,  and  the  narrow 
Limits  of  the  following  Treatise,  must  form  an  Apology  for 
the  Irregularity  in  introducing  it  in  this  place. 

Purchase-Money  will  be  ordered  in  the  ordinary  Case  of 
a  Purchaser  under  an  Agreement,  let  into  Possession,  and 
the  Estate  taken  out  of  the  Hands  of  the  Owner,  upon  the 
Presumption  that  the  Purchaser  has  waived,  or  has  given 
Reason  to  expect  that  he  will  waive  Objection  to  the  Title : 
as  in  the  Instance  of  a  Coal-Mine,  the  Purchaser  in  Pos- 
session, and  making  a  Benefit  by  working  it,  the  Purchase- 

(a)  8  Ves.  68,  91.    14  Ves.         (c)  Coop.  Ch.  Rep.  304. 
177.  (d)  3  Br.  C.  C.  45. 

(6)  6  Madd.  98. 
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Money  has  been  ordered  to  be  paid  in  (a).  Lord  Eldon 
seems  to  have  considered  that  the  General  Rule  would  bend 
to  Circumstances,  that  a  Purchaser,  not  in  Possession, 
cannot  be  required  to  pay  his  Purchase-Money  till .  the 
Title  is  completed:  If,  by  the  Terms  of  the  Contract, 
he  is  to  have  Possession  before  the  Conveyance  is  executed, 
die  mere  Fact  of  taking  Possession,  under  that  Contract, 
will  not  entitle  the  Vendor  to  call  upon  him  for  Payment, 
because  the  Vendor  has  a  Lien  on  the  Estate  for  the 
Amount ;  but  not  so  as  to  permit  the  Purchaser  to  com- 
mit Acts  of  Ownership  to  alter  the  Nature  of  the  Property, 
which  constitutes  the  Security  of  the  Vendor,  against  which 
the  Vendee  might  be  restrained  by  Injunction  (ft).  Where 
the  Possession  was  according  to  the  Agreement,  and  the 
Length  of  Possession,  without  Payment  of  the  Residue  of 
the  Purchase-Money,  sufficiently  accounted  for  from  Defect 
of  Title:  Improvements,  and  a  Contract  to  sell  Part,  was 
held  not  to  be  an  Acceptance  of  the  Title,  and  an  Order  to 
pay  in  the  Money  was  refused.  His  Honour  the  Vice- 
chancellor  has  expressed  his  Opinion,  that  each  Case  must 
be  decided  by  Us  Specialties :  for  instance,  a  Vendor  per- 
mitting the  Vendee  to  take  Possession,  before  the  Comple- 
tion of  the  Title  and  a  Conveyance ;  without  any  Stipulation 
as  to  the  Purchase-Money,  the  bare  Ad  of  taking  Possession, 
by  Consent,  before  the  Title  has  been  completed,  does  not 
entitle  the  Vendor  to  have  the  Purchase-Money  paid  into 
Court  (c) :  And  more  especially  if  there  has  been  any  de- 
gree of  Laches  on  the  Part  of  the  Vendor,  in  making  out 
the  Title,  unless  the  Sale  was  under  a  Decree  (d).  Where 
the  Party  was  let  into  Possession,  under  a  mutual  Idea  that 
the  Title  would  be  speedily  settled,  and  the  Delay  in  the 
Completion  of  the  Title  was  occasioned  by  the  Vendee,  the 

(a)  \5  Ves.  317.     18  Ves.         (b)  2  Meri.  105.     3  Madd. 
450.     1   Ves.   and  Bea.  500.      219,  225.     1  Ja.  Wa.  67:*. 
I    Mori.  52,    106.      2  Meri.  (c)  1  Madd.  Rep.  606. 

110.     I  Madd.  53.  (rf)    1    Meri.    106.      Sugd. 

Ven.  and  Purch.  201. 
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Court  interposed ;  but,  as  His  Honour  was  pleased  to 
press,  whether  wisely  or  not  has  been  questioned,  since  it 
was  the  Imprudence  of  the  Vendor  in  giving  Possession, 
before  the  Questions  upon  the  Title  were  disposed  of  (a). 
But  although  the  Purchaser  was  in  Possession  under  an 
Agreement,  LordEldon  thought  the  Plaintiff  might  require 
the  Defendant  to  pay  in  the  Purchase-Money,  or  give  up 
the  Possession  of  the  Estate ;  he  could  not  retain  both  (6), 
without  express  Contract,  unless  at  an  Occupation  Rent,  with 
a  Deduction  of  £5.  per  Cent,  upon  the  Deposit  (c).  Where 
the  Vendor  gets  into  Possession  by  the  Courtesy  of  the 
Vendor,  it  must  depend  upon  the  particular  Circumstances 
whether  he  shall  be  compelled  to  pay  in  the  Purchase- 
Money  before  the  Completion  of  the  Title  (d)  ;  but  if  the 
Purchaser,  after  taking  Possession,  exercises  Acts  of  Owner* 
ship,  as  erecting  new  and  pulling  down  old  Buildings, 
throwing  two  Meadows  or  Fields  into  one,  cutting  down 
Timber,  underletting  the  Premises,  and  taking  Distresses 
for  Rent ;  though  an  Infant  Heir  be  a  Conveying  Party, 
he  will  be  compelled  to  pay  the  Purchase-Money  into 
Court  (e)  ;  and  the  Acts  of  Ownership,  the  taking  Posses* 
sion,  &c.  may  be  brought  before  the  Court  by  Affidavit, 
in  support  of  an  Application  for  Payment,  after  the  Answer 
has  come  in,  though  such  Acts  are  neither  charged  in 
the  Bill,  nor  appear  in  Defendant's  Answer  (f):  but  it 
should  seem  that  the  Court  will  not  make  an  Order 
upon  the  Defendant  in  Possession  for  Payment  of  the  Pur- 
chase-Money before  the  Answer  comes  in,  unless  under 
special  Circumstances,  such  as  unreasonable  Delay,  commit- 
ting Acts  of  Ownership,  by  Alteration  of  the  Property,  &c. 
Lord  Eldon  refused  to  make  an  Order  for  Payment  of  the 
Purchase-Money,  not  because  the  Defendant  had  not  an- 

(a)  1  Ves.  and  Bea.  502.  (d)  I  Meri.  106. 

(6)  15  Ves.  317.     1  Meri.  («)  2  Meri.  105,  502. 

52.   2  Meri.  141.   4Madd.53.  (J)   1  Meri.  52.    2  Meri. 

(c)  1  Madd.  618.  492,  502. 
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swered,  but  because  the  Defendant  was  in  Possession  as 
Tenant  at  the  Time  he  entered  into  the  Contract  of  Pur- 
chase, and  his  Possession  therefore  formed  no  sufficient  Rea- 
son why  he  should  not  retain  his  Money  until  the  Contract 
was  completed  (a) ;  but  where  a  Defendant,  in  his  Cha- 
racter of  Purchaser,  obtained  Possession  from  the  Vendor's 
Tenant,  without  the  Consent  or  Privity  of  the  Vendor,  and 
upon  an  Application  for  the  Payment  of  the  Purchase- 
Money  into  Court,  before  Answer,  it  was  insisted,  on  the 
Part  of  the  Defendant,  that  before  Answer,  no  Order  could 
be  made,  unless  the  Defendant  should  think  fit  to  submit  the 
Merits  to  the  Court  by  Affidavit,  and  that  he  had  an  Option 
to  meet  or  resist  an  Application  founded  upon  Affidavit; 
His  Honour  the  Vice  Chancellor  decided  that  there  was  no 
Authority  for  such  a  Proposition,  ajid  that  it  being  unrea- 
sonable that  the  Defendant  should  retain  both  the  Land, 
and  the  Price  of  the  Land,  made  an  Order  for  Payment  of 
the  Money  (o).     And  a  Purchaser  in  Possession,  under  an 
Agreement,  having  exercised  Acts  of  Ownership,  subsequent 
to  the  Discovery  of  Objections  taken  to  the  Plaintiff's 
Title,  has  been  ordered  to  pay  in  his  Purchase-Money; 
and  slight  Acts  of  Ownership,  committed  since  the  Disco- 
very of  the  Objections,  have  been  held  sufficient  (c)  :  it  does 
not  seem  that  the  Court  has  made  any  positive  Distinction 
between  Acts  by  Purchasers,  advantageous  or  prejudicial 
to  the  Property :  where  the  Estate  has  been  deteriorated, 
that  seems  to  have  had  some  Weight  in  making  the  Order  (d). 
But  although  a  Purchaser  would  not  be  allowed  to  keep 
both  the  Possession  and  the  Purchase-Money;  where  he  was 
willing  to  give  up  the  Possession  which  he  bad  taken  under 
an  Agreement,  and  it  was  a  Question  whether  there  was 
a  subsisting  Contract,  LordEldon  refused  to  order  the  Pur- 
chase-Money to  be  paid  into  Court  (e).     Where  two  Per- 

(«)  1  Meri.  366,  372.  (<*)  3  Madd.  £19. 

(0)  6  Madd.  69.  (')  2  Meri.  138. 

(r)   I  Mcrl.  133. 
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sons  jointly  purchased  a  Lot  under  a  Decree,  the  Court 
would  not  permit  one  of  them  to  pay  in  his  Proportion  of 
the  Purchase-Money  (a).  Where  one  Tenant  in  common 
had  agreed  to  sell  to  the  other,  the  Purchaser  at  the  time 
being  in  Possession  of  the  whole,  with  the  Approbation  of 
the  other,  an  Application  for  Payment  into  Court  of  the 
Purchase-Money  was  refused  (6).  In  Sales  under  a  Decree, 
it  is  irregular  to  pay  the  Money  to  the  Party ;  it  bught  to 
be  paid  into  Court  (c).  If  the  Vendor  resists  a  Motion  by 
the  Purchaser  for  Payment  into  Court  of*  the  Deposit  in 
the  Hands  of  the  Vendor's  Agent,  he  will  be  charged  with 
the  Loss  occasioned  by,  the  Agent's  Failure  (d). 

A  Notice  of  Motion  for  thf  Transfer  of  Stock,  and  Pay- 
ment of  Money  to  the  Accountant-General,  will  be  found 
in  a  subsequent  Part  of  this  Work,  which  see  under  Title, 
"  Notices  of  Motion ;"  and  Care  should  be  taken  in  all 
Notices  that  every  thing  the  Party  moves  for  should  be 
very  fully  expressed ;  the  Court  will  not  in  general  extend 
the  Order  beyond  what  is  expressed  in  the  Notice ;  the 
Costs  of  an  Application  have  been  refused,  because  they 
were  not  mentioned  in  the  Notice  (e).  The  Notice  must  be 
served  on  the  Defendant's  Clerk  in  Court ;  and  one  clear 
Day  at  least  must  intervene  before  the  Day  expressed  in 
the  Notice  on  which  the  Motion  is  to  be  made.  Sunday  is 
not  accounted  a  Day  within  the  Time.  A  Notice  served 
on  Saturday,  is  not  a  sufficient  Notice  for  Monday,  but 
would  be  good  for  Tuesday  (f).  Notice  for  "  Monday, 
12th  January,  being  the  First  Seal  before  Hilary  Term," 
has  been  held  good  Notice  for  the  First  Seal,  although  held 
on  Thursday,  the  15th  of  January  (g).  If  the  Notice 
should  be  extended  beyond  the  mere  Payment  or  Transfer, 
as  before  mentioned,  to  any  special  Matter,  it  should  be 

(a)  1  Anstr.  22.  (e)  18  Ves.  297. 

(&)  Coop.  91.  (/)  6  Ves.  146. 

(c)  Sch.  and  Left.  581.  (g)  1  Swaast  10, 
(rf)  11  Ves.  144. 
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served  a  sufficient  Time;  in  some  Cases  a  Week,  before  the 
Day  appointed  for  Discussion :   in  a  recent  Instance  (a), 
His  Honour  the  Vice-Chancellor  directed  a  Special  Notice 
of  Motion  to  stand  over,  so  as  to  give  Counsel  Time  to 
make  himself  Master  of  all  the  Points  in  the  Cause,  and 
expressed  great  Dissatisfaction  at  the  Shortness  of  the  Time 
to  which  the  Course  of  Practice  indiscriminately  restricted 
all  Notices,  intimating  that  some  Alteration  might  be  made 
in  future.     By  a  late  Order  of  Court,  5th  August,  1818, 
if  a  Party  gives  Notice  of  Motion,  and  does  not  move  ac- 
cordingly, he  shall,  where  no  Affidavit  is  filed,  pay  to  the 
other  Side  40*.  Costs,  upon  Production  of  the  Notice  of 
Motion ;  but  when  an  Affidavit  is  filed  by  either  Party,  the 
Party  giving  such  Notice  of  Motion,  and  not  moving,  shall 
pay  to  the  other  Side  Costs  to  be  taxed  by  the  Master, 
unless  the  Court  itself  shall  direct,  upon  Production  of  the 
Notice  of  the  Motion,  what  Sum  shall  be  paid  for  Costs  (&). 
Where  the  Court  is  moved  for  Payment  of  Costs  on  ac- 
count of  a  Notice  which  has  been  abandoned,  such  Notice 
of  Motion  must  be  mentioned  to  the  Court,  and  must  also 
be  produced  to  the  Register  before  he  draws  up  the  Order 
for  the  Costs  (c).    It  has  also  been  decided,  that  these  Costs 
must  be  paid  before  the  Party  to  pay  them  can  renew  the 
Motion  (d).     To  prevent  unnecessary  Expence,  it  may  be 
useful  to  observe,  that  a  Party  not  interested  in  a  Mo- 
tion, who  is  served  with  Notice,  is  entitled  to  the  Costs  of 
appearing,  as  he  ought  to  be  Indemnified  for  the  Expence 
occasioned  by  his  Prudence  in  appearing  in  consequence  of 
the  Notice  (e) ;  but  the  Costs  of  a  Motion  dismissed  are 
not  Costs  in  the  Cause  (/).    Notices  of  Motion  in  pauper 
Causes,  must  be  signed  by  the  Clerk  in  Court  assigned  to 
prosecute  or  defend  for  the  Pauper  (g). 

(a)   Webster   v.   Threlfcll,  (d)  3  Madd.  550.     1  Wi!s. 

7th  February  1823.  MSS.  Ch.  1. 

(*)  1  Swanst  128.   3  Madd.  (<?)  1  Jac.  and  Walk.  377. 

318.  (/)  4  Madd.  226. 

(c)  3  Madd.  437.  (g)  17  Ves.  387. 
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In  this  Place  it  may  be  proper  to  state,  that  all  Services 
in  course,  on  the  Clerk  in  Court  on  either  Side,  ef  Orders, 
Notices  of  Motion,  &c,  must  be  on  his  Copying  Clerk,  at 
his  Seat  in  the  Six  Clerks'  Office,  or  on  the  Clerk  in  Court 
personally  within  Office  Hours,  except  when  the  Orders,  or 
any  Process,  are  directed  to  be  served  on  the  Clerk  in 
Court,  there  personal  Service  is  absolutely  necessary,  but 
the  original  Order  passed  and  entered,  in  every  Instance 
must  be  produced  and  shewn  est  the  Time  of Service,  unless 
the  Production  of  the  Original  is  dispensed  with  by  the 
opposite  Party.  Service  of  the  Copy,  not  producing  the 
original  Order  at  the  Time,  is  irregular,  and  will  not  pre- 
vent an  Attachment  (a). 

An  Affidavit  of  the  Service  of  the  Notice  must  be  made ; 
for  the  Form  of  which,  see  hereafter  under  Title  "  Affida- 
vits." 

The  Affidavit  sworn  before  a  *Master  in  Chancery,  for 
which  1*.  is  pud  in  a  Cause,  or  before  a  Master  Extra- 
ordinary above  twenty  Miles  from  London,  2*.  must  be  filed 
at  the  Affidavit  Office,  in  SymondV  Inn,  and  an  Office 
Copy  for  use,  obtained  from  thence.  In  order  to  save 
Time,  sometimes  the  Solicitor  makes  a  Copy  of  the  AfficUr 
vit  on  the  proper  Stamp  for  an  Office  Copy ;  which  he  may 
get  marked  at  the  Affidavit  Office  upon  paying  the  Fees 
and  read  in  Court  on  the  Motion,  if  the  adverse  Party  does 
not  appear. 

For  the  Instruction  of  the  Solicitor,  it  may  be  observed 
that  when  he  copies  long  Affidavits,  to  save  the  Time  of 
making  Copies  at  the  Affidavit  Office,  each  Sheet  of  Paper 
must  have  a  Half  Crown  Stamp ;  the  first  Side  to  contain 

\a)  Coop.  Ch.  Rep.  282.     1 9  Ves.  380, 

*  One  of  the  Masters  in  Ordinary  sits  at  the  Publie  Office  in 
Southampton  Buildings,  from  ten  till  two,  and  from  six  till  eight 
every  Day,  except  in  the  Long  Vacations  after  the  Seals,  then 
from  eleven  till  one  only ;  and  the  Public  Office  is  not  open  on 
a  Saturday  in  the  Long  Vacation. 
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nineteen  Lines,  and  every  other  Side  seventeen  Lines,  six 
Words  in  each  Line,  except  the  Title  of  the  Cause,  and 
Schedules  of  Accounts  annexed  or  referred  to  in  such  Affi- 
davits, which  are  to  contain  four  Words  in  a  Line,  besides 
the  Column  of  Figures  on  the  right  Hand,  and  Dates  and 
Times  in  Figures  on  the  left  Hand  (a).  It  may  be  neces- 
sary to  observe  that  the  Solicitor  cannot  charge  in  his  Bill 
of  Costs  for  making  this  Copy. 

A  Brief  for  Counsel  should  be  prepared,  stating  shortly 
the  Purport  and  Object  of  the  Bill,  and  the  Admissions  of 
the  Defendants  from  their  Answer ;  a  Copy  of  the  Notice 
of  Motion  must  be  annexed,  and  a  handsome  Fee  given  to 
Counsel,  according  to  the  Length  of  the  Brief.  On  the 
Day  the  Motion  is  to  be  made,  the  Solicitor  must  attend  the 
Court  with  the  Office  Copy  of  the  Answer,  signed  by  the 
Six  Clerk  (6),  and  an  Affidavit  of  Service  of  the  Notice, 
and  other  Papers  in  the  Cause.  If  the  Defendants  appear, 
and  oppose  the  Motion,  the  Plaintiff's  Solicitor  may  be  re- 
quired to  read,  from  the  Office  Copy  of  the  Answer,  that 
Part  of  it,  by  which  the  Defendants  admit  the  Money  to  be 
standing  in  their  Names,  or  in  their  Possession,  as  stated  in 
the  Notice  of  Motion.  When  the  Motion  has  been  fully 
heard,  the  Court  will  exercise  its  Discretion,  in  granting  or 
refusing  the  Application,  or  in  altering  the  Terms  of  it.  If  the 
Defendants  do  not  appear,  the  Court  may  require  the  Soli- 
citor to  read  that  Part  of  the  Office  Copy  of  the  Answer 
which  shows  the  Defendants'  Admission  of  the  Facts  on 
which  the  Application  is  grounded,  and  which  he  should  be 
prepared  to  do ;  and  likewise  the  Affidavit  of  Service  of  the 
Notice  of  Motion,  or  that  an  Affidavit  of  Service  should  be 
produced  to  the  Register  before  the  Order  is  delivered  out 
to  the  Solicitor ;  but  the  latter  is  an  Indulgence  that  the 
Court  is  not,  at  all  times,  disposed  to  give. 

If  an  Order  should  be  made,  it  must  be  drawn  up  at  the 
Register  Office,  in  Chancery  Lane,  by  the  Register  attend- 

(a)  Ord.  Can.  Bea.  Ed.  93,  382.      (b)  1  Cox's  Rep.  437. 
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ing  in  Court,  when  the  Order  was  made ;  to  enable  him  to 
do  which,  the  Solicitor  must  leave  with  him  the  Brief  given 
to  Counsel,  and  such  other  Instructions  as  he  may  require. 
The  Order,  when  drawn  up,  should  be  carefully  perused 
by  the  Solicitor ;  after  which  it  should  be  passed  by  the 
Register,  setting  his  Initials  at  the  Foot  on  the  left  Hand, 
and  delivered  to  the  proper  Entering  Clerk,  there  to  be 
entered.*  A  Copy  of  the  Order  must  be  served  on  the 
Defendants*  Clerk  in  Court,  if  the  Adverse  Party  does  not 
appear  when  the  Motion  is  made,  and  the  original  Order  left 
at  the  Accountant-General's  Office ;  where  the  Defendants' 
Solicitor  may  apply  for  the  proper  Tickets  for  making  the 
Transfer ;  for  which  Purpose  he  should  take  a  Copy  of  the 
Order  from  the  Register. 

If  the  Motion  should  be  consented  to,  and  the  Money 
be  paid  into  the  Bank  pursuant  to  the  Notice,  the  Solicitor 
giving  the  Notice,  or  some  other  Solicitor  for  the  Parties, 
should  immediately  apply  to  the  Accountant-General's 
Office,  and  give  Directions  for  Investing  the  Money  in  £3. 
per  Cent.  Consols.  Bank  Annuities ;  and  for  this  Purpose 
he  must  leave  the  Order  for  paying  in  and  laying  out  the 
Money :  the  Solicitor  should  be  attentive  that  the  Notice 
be  so  framed,  and  that  the  Order  should  be  co-extensive  with 
the  Notice  given :  if  the  latter  direction  should  have  been 
omitted,  an  Application  must  be  made  to  the  Court,  upon 
Notice,  and  a  Certificate  from  the  Accountant-General  of 
the  Money  standing  in  his  Name  in  the  Bank,  to  the  Credit 
of  the  Cause  (a) ;  and  Instructions  given  to  Counsel  to 
move  for  an  Order  to  lay  out  and  invest  the  Money, 
which   would  be  ordered  as  of  course,  upon  reading  the 

*  All  Orders  and  Decrees,  where  the  first  Plaintiff's  Name 
begins  with  any  Letter  from  A  to  K,  inclusive,  are  entered  at  one 
Seat,  in  the  Register  Office ;  and  where  the  Plaintiff's  Name 
begins  with  any  Letter  from  L  to  Z,  inclusive,  at  another  Seat ; 
over  which  Seats  the  Letters  A  to  K,  and  L  to  Z,  arc  painted. 

(<r)  1  At!;.  519. 
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Accountant-Generals  Certificate,  and  the  Order  must  be 
drawn  up,  passed,  and  entered  at  the  Register's  Office,  and 
left  at  the  Accountant-General's  Office,  and  Directions 
given  for  laying  out  and  investing  the  Money,  and  a  Cer- 
tificate of  the  Investment  taken  from  the  Accountant-Gene- 
ral's  Office ;  but,  in  the  latter  Case,  the  Neglect  in  drawing 
up  the  Order,  omitting  the  Investment,  might  furnish  a 
Ground  of  Objection  to  the  Costs  of  the  Order  in  the  Costs, 
as  between  Party  and  Party,  or  Attorney  and  Client. 

If  the  Defendants1  neglect  to  make  the  Transfer  or  Pay- 
ments directed  by  the  Order,  within  a  reasonable  Time :  to 
make  the  Order  effective,  a  Certificate  must  be  obtained** 
from  the  Accountant-General  that  the  Transfers,  or  Pay- 
ment have  not  been  made,  which  he  will  give,  upon  pro- 
ducing the  original  Order,  passed  and  entered,  and  the 
Court  must  be  moved  that  the  Defendants  may  be  ordered . 
to  make  the  Transfers,  or  Payment,  within  a  limited  Time 
(usually  a  Week  or  ten  Days.)    The  Practice  of  moving 
to  pay  in  Money  forthwith*  is  altered  by  a  General  Rule ; 
a  Day  must  be  mentioned  in  the  Order,  and  if  a  former 
Order  has  been  made,  and  not  acted  upon,  the  Court  will 
order  Interest  from  the  Day  mentioned  in  the  former  Or- 
der (a).     Notice  must  be  given  of  this  Motion ;  for  which 
see  Title  "  Notice  of  Motion."    And  Instructions  given  to 
Counsel  to  Move  according  to  the  Notice,  and  the  Motion 
attended  with  an  Affidavit  of  Service  of  the  Notice,  the  Order 
being  drawn  up,  passed  and  entered,  must  be  served  on 
the  Defendants1  Clerk  in  Court.     In  order  to  bring  the 
Defendants  into  Contempt  for  a  Non-compliance  with  this 
Order,  a  Writ  of  Execution  of  the  Order  must  be  made  out 
by  the  Clerk  in  Court,  and  served  on  the  Defendants  before 
the  Time  appointed  in  the  Order  for  the  Transfers,  or  Pay- 
ment has  elapsed.     All  Writs  of  Execution  of  Orders,  or 
Decrees,  are  made  out  by  the  Clerk  in  Court,  and  are  to  be 
served  on  the  Party  personally,  by  delivering  to,  and  leaving 

(a)8Ves.381. 
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with,  him,  a  true  Copy  of  the  Writ  of  Execution,  showing 
the  original  Writ  under  Seal  at  the  Time  of  Service ;  and 
particular  Attention  should  be  given  that  the  Service  of  the 
Writ  be  personal  (a),  and  within  the  Time  limited  by  the 
Order,  and  so  calculated  as  to  afford  sufficient  Opportunity 
for  the  Defendant  to  make  the  Transfer,  and  pay  in  the 
Money,  before  the  Time  mentioned  in  the  Order  has 
elapsed,  allowing  for  Holidays,  and  other  Impediments  in 
the  Course  of  Business  at  the  Bank;  and  as  all  Cases 
require  personal  Service  of  an  Order  to  pay  in  Money,  if 
the  Party  should  abseond,  or  any  Difficulty  should  arise 
to  impede  the  Service  of  the  Writ  of  Execution  (ft),  the 
Circumstance  must  be  shown  by  Affidavit,  upon  an  Appli- 
cation to  the  Court  by  Motion  or  Petition  for  an  Order  to 
substitute  a  Service  of  the  writ  upon  the  Defendant's  Clerk 
in  Court,  and  likewise  at  the  Defendant's  Dwelling-house, 
or  Place  of  Abode  with  one  of  the  Family  (c) ;  and  also  that 
the  Time  in  the  former  Order  mentioned  for  making  the 
Transfer  and  Payment,  should  be  enlarged  to  a  Period  of 
Time  sufficient  to  allow  for  the  Service  of  the  Writ  of 
Execution,  and  for  the  Transfer  and  Payment  as  before 
directed;  and  although,  by  the  strict  Rules  of  Practice,  a 
-Notice  of  such  Motion  might  not  be  required,  yet,  to  provide 
against  any  Objection,  it  would  be  advisable  to  Serve  Notice 
upon  the  Defendant's  Clerk  in  Court  To  enforce  Obedi- 
ence to  the  Writ  of  Execution  after  regular  Service,  either 
upon  the  Party,  or  as  directed  by  the  Order  for  substituting 
the  Service,  the  Plaintiff's  Solicitor  must  search  at  the 
Accountant-General's  Office  to  learn  if  the  Transfer  has 
been  made,  and  the  Money  paid  into  the  Bank ;  if  neither 
of  these  has  been  done,  or  the  one,  and  not  the  other,  an 
Affidavit  of  the  Service  of  the  Writ  of  Execution,  and  that 

(a)  I  Jac.  and  Walk.  643.  (c)  Ord.  Cane.  Bea.Ed.  109. 

(b)  S  Ves.  319.  12  Vee.  Cure.  Can.  73.  Dick.  166. 
202.  Prac.  Reg.  Wy.  Ed.  1  Ja.  and  Walk.  643.  Mos. 
205,  207.  255.     1  P.  Wms.  420. 
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the  Transfer  and  Payment  has  not  been  made,  as  bj  the 
Order  directed,  must  be  first  made  and  filed  at  the  Affidavit 
Office,  in  Symonds'  Inn  (a),  and  an  Office  Copy  taken  and 
left  with  the  Clerk  in  Court,  and  Instructions  then  given  to 
make  out  an  Attachment  against  the  Defendant  for  Non-per- 
formance of  the  Order,  directed  to  the  Sheriff  of  the  County, 
or  Place  where  the  Defendant  is  resident  or  dwelling  (b) : 
the  Attachment  must  be  delivered  to  the  Sheriff,  with  In- 
structions to  apprehend  the  Defendant;  the  Indorsement ' 
on  the  Writ  expresses  the  Purpose  for  which  it  issued; 
and  as  it  is  in  the  Nature  of  an  Execution  at  Law,  the 
Sheriff  cannot  take  Bail  (c) :  if  the  Sheriff,  after  the  Caption, 
permits  the  Party  to  go  at  large,  the  Court  will,  upon  Ap- 
plication, supported  by  an  Affidavit  of  the  Fact,  make  an 
Order  upon  the  Sheriff  to  pay  into  Court  the  Money,  for  the 
Non-payment  of  which  the  Attachment  issued  (d) :  he  must 
detain  the  Defendant  in  Custody,  until  discharged  by  the 
Clerk  in  Court,  or  Solicitor,  or  an  Order  of  the  Court,  or 
till  he  it  removed  either  by  a  Messenger,  or  Habeas  Corpus, 
as  the  Case  may  be,  but  it  being  only  a  Contempt  of  Court, 
the  Sheriff  is  not  entitled  to  Poundage,  as  at  Law.  The 
Line  of  Process  of  Contempt  to  a  Sequestration  may  be  is- 
sued, if  necessary ;  but  if  the  Party  should  be  taken  upon 
the  Attachment,  or  other  Process  of  Contempt,  the  Plaintiff 
cannot  move  for  a  Sequestration  upon  the  Defendant's  Re- 
moval to  the  Fleet,  until  the  Return  of  the  Writ(*). 
There  being  no  Mention  made  of  Costs  in  the  Writ  of  Exe- 
cution, if  on  Service  of  the  Writ,  the  Transfer  is  made, 
and  the  Money  paid  in,  the  Costs  are  borne  by  the  Party 
issuing  the  Process;  but  if  the  Defendant  be  arrested  on 
the  Attachment  for  not  obeying  the  Writ  of  Execution, 

(a)  Ord.  Can.  Bea.  Ed.  142.  (c)  Prac.  Ch.  331.     Gilb. 
8  Ves  357.  Rep.  84. 

(b)  Old.  Can.  Bea.  Ed.  61.         (d)   11    Vcs.    170.      Bea. 
199.  ant  i  12.  Costs,  139. 

(e)  3  P.  Wms.  340. 
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the  Costs  of  the  Writ  and  Attachment  must  be  paid  by  the 
Defendant,  and  insisted  on,  while  he  is  in  Custody,  and 
before  he  is  liberated  :  And  the  Rule  as  to  Costs  is  so  ob- 
stinate and  inflexible,  that  although  the  Duty  enjoined  by 
the  Writ  of  Execution  has  been  performed,  the  Claim  to  the 
immediate  Payment  of  the  Costs  is  lost  (a)  by  discharging 
the  Defendant  out  of  Custody,  and  cannot  be  enforced  by 
Process  of  Contempt  at  any  future  Time :  and  they  are  so 
*  far  in  peril,  that  as  Costs  in  the  Cause,  they  may  be  lost 
altogether  (6),  as  in  the  Instance  of  no  Costs  being  given  to 
either  Party  at  the  Hearing :  in  strictness  the  Solicitor  has 
no  Claim  upon  his  Client  for  the  Costs  lost  by  his  own 
Negligence.  And  Cases  may  arise  where  it  may  be  neces- 
sary to  apply  to  the  Court  for  a  Reference  to  the  Master  to 
Tax  the  Costs.  Where  a  Defendant  is  in  Custody  upon  an 
Attachment  for  Non-payment  of  Mortgage-money  reported 
due,  a  Motion  should  be  made  to  refer  it  back  to  the  Master 
to  compute  subsequent  Interest,  and  to  tax  the  Costs  of  the 
Proceeding  to  enforce  Obedience  to  the  Order,  and  that 
Defendant  should  not  be  liberated  until  the  Principal,  to- 
gether with  the  subsequent  Interest  and  Costs  were  paid  (c). 
For  the  Purpose  of  Commitment,  under  a  short  Order  to 
pay  Money,  the  Person  serving  the  Order  must  have  a  legal 
Authority  to  receive  the  Money,  so  that  the  Party  may,  at  the 
Moment  of  Service,  deliver  himself  from  any  further  Obli- 
gation to  the  Court :  Lord  Eldon  has  observed  that  if  the 
Person  serving  the  Order  has  Authority  to  receive  it,  the 
other  knows  to  whom  he  is  to  pay  it;  the  Person  who  is  to 
pay,  must  be  placed  in  such  Circumstances,  that  the  Instant 
he  is  served  with  the  Order,  he  may  know  how  to  deliver 
himself  from  it,  and  then  his  Disobedience  can  be  attri- 
buted only  to  his  not  being  ready  to  pay  (d) ;  but  though 

(a)  3  Madd.  390.    9  Ves.  (c)  8  Ves.  381. 
173.                                                 09  19  Ves.  117. 

(b)  1    Madd.    Rep.    532. 
15  Ves.  174. 
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the  Party  persists,  after  his  Commitment,  in  refusing  Pay- 
ment, he  will  not  be  committed  as  a  close  Prisoner  within 
the  Walls  of  the  Prison  (a). 

If  the  Plaintiff  conceives,  from  any  Matter  offered  by  the! 
Defendants,  Plea  or  Answer,  that  his  Bill  is  not  properly 
adapted  to  his  Case,  he  may  obtain  Leave  to  amend  the 
Bill;  the  Amendment  maybe  founded  upon  the  Disclosure 
of  Facte  in  the  Answer,  or  the  Discovery  of  new  Matter, 
since  the  Bill  was  filed ;  but  Matter  introduced  by  Amend- 
ment must  not  be  that  which  has  happened  since  the  filing 
of  the  Bill,  and  which  must  be  the  Subject  of  a  Supple- 
mental Bill ;  but  a  Supplemental  Bill,  merely  introducing 
Supplemental  Matter,  to  sustain  the  Relief  sought  by  the 
same  Plaintiff  from  the  same  Defendant  by  the  original  Bill, 
is  not  a  Supplemental  Suit  (b) :  if  the  Matter  of  Amend- 
ment had  come  to  the  Plaintiff's  Knowledge,  anterior  to 
the  filing  of  the  Bill,  or  is  of  such  a  Nature  that  the  Plain- 
tiff might,  with  due  Diligence,  have  informed  himself  of  it, 
he  would  not  be  entitled  to  the  Costs  of  the  Amendment  as 
Costs  in  the  Cause.  If  the  Bill  states  a  Case  which  is  con- 
tradicted by  the  Answer,  and  no  Evidence  can  be  brought 
to  sustain  the  Bill,  no  Relief  can  be  given,  although  the 
Defendant,  by  his  Answer,  states  a  new  Case,  upon  which 
Relief  might  be  given  if  the  Bill  had  been  amended, 
stating  that  new  Case  (c).  If  the  Application  to  amend 
the  Bill  be  before  Appearance,  the  Plaintiff  pays  no  Costs  (d) : 
So  if,  after  Appearance,  and  before  the  Defendant  has  taken 
an  Office  Copy  of  the  Bill ;  or  after  Answer,  requiring  no 
Answer  to  the  Amendment,  and  amending  Defendant's 
Office  Copy,  if  there  be  no  new  Ingrossment  of  the  Bill ; 
and  upon  the  like  Terms  upon  Exceptions  to  the  Defend- 
ant's Answer  allowed,  or  Defendant  submitting  to  answer ; 
the  Plaintiff  may  obtain  an  Order  to  amend  his  Bill,  and 
that  the  Defendant  may  answer  the  Exceptions  and  Amend- 
ed Bro.  C.  C.  89.  (d)  1  Eq.  Cas.  Abr.  29, 
(6)  5  Madd.  428.  Bca.  Costs,  218. 
(c)  2  Madd.  Ch.  369. 
Vol.  I.                            m 
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itfents  at  the  same  Time ;  but,  in  the  latter  Case,  the  De- 
fendant may  avail  himself  of  any  Delay  in  drawing  up  and 
serving  the  Order,  by  putting  in  ah  Answer  to  the  Excep- 
tions, before  the  Order  is  served,  and  discharging  the  Order, 
and  no  further  Answer  can  then  be  required  (a).  And 
if  Plaintiff  should  obtain  an  Order  to  amend,  after  Answer, 
and  neglects  to  do  so  for  three  Terms,  the  Defendant  may 
inove  to  discharge  the  Order,  and  to  dismiss  the  Bill  at  the 
same  Time.  It  has  been  decided  that  an  Order  neither 
drawn  up  Dor  served,  does  not  prevent  a  Motion  to  dismiss 
for  want  of  Prosecution ;  but  if  the  Order  to  dismiss  has 
not  been  served,  before  the  Bill  has  been  amended,  the 
Court  has  considered  it  as  a  Nullity,  and  that  it  is  not 
hecesfcary  to  move  to  discharge  the  Order  to  dismiss  (6). 
If  after  the  Answer  has  come  in,  the  Defendants  are  re- 
quired to  put  in  a  Juriher  Answer,  or  the  Bill  should  be 
re-ihgrossed,  the  Order  to  amend  must  be  upon  Payment 
of  20*.  Costs  to  the  Clerk  in  Court  for  each  Defendant, 
or  each  set  of  Defendants  employing  a  different  Solicitor, 
putting  in  several  Answers.  If  after  the  Answer  comes 
in,  the  Bill  is  amended  by  only  adding  a  Defendant, 
the  original  Defendant  cannot  answer  the  amended  Bill, 
nor  obtain  an  Order  for  Time  to  answer  (c) ;  but  there 
seems  to  be  some  Doubt,  whether,  by  amending  the  Bill, 
the  Defendant  is  bound  by  the  Offers  or  Submissions  in  his 
Answer  (d)  to  the  original  Bill :  and  an  Amendment,  by 
adding  a  Defendant,  requiring  no  further  Answer,  does  not 
prevent  Exceptions  being  taken  to  the  Answer  (e) ;  but  a 
Defendant  has  a  Right  to  put  in  a  further  Answer  gratis  (f). 
If  a  Plaintiff  excepts  to  an  Answer,  and  afterwards  moves  to 
amend  his  Bill,  that  operates  as  a  Waiver  of  the  Exceptions  to 
the  Answer ;  for  he  may,  by  the  Amendments,  strike  out  the 
very  Passages  in  respect  of  which  the  Answer  was  excepted 

(a)  1 1  Ves.  578.  Dick. 296.         (d)  1  Ves.  jim.  210.  sed.  rid. 
2  Cox.  392.      2   Atk.  218.     6  Ves.  548.  ct  qu*. 
lVes.j.17.  (0  9  Ves.  315. 

(b)  4  Madd.  176.  (/)  2  Cox,  431. 

(c)  3  Anstr.  879. 
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to:  be  must  apply  specially  for  Leave  to  amend,  without 
prejudice  to  the  Exceptions  previously  taken;  so  aftev 
Answer  reported  insufficient,  if  Plaintiff  amends,  he  can 
take  no  new  Exceptions  to  the  Answer  to  the  Original  Bill, 
he  may,  however,  to  the  further  Answer  if  insufficient ;  but 
an  Order  to  amend,  pending  a  Reference,  and  before  a 
Report,  would  be  discharged  with  Costs  (a). 

After  a  Plea,  or  Demurrer  filed,  but  not  set  down  to* 
Argument,  the  Plaintiff  may  obtain  an  Order,  aa  of  course, 
to  amend  upon  Payment  of  90s.  Costs;  but  it  must  be 
upon  the  Terms  that  the  Plea  or  Demurrer  ia  not  set  down, 
which  should  be  stated  upon  the  Application  for  the  Order, 
and  the  Amendment  will  not  be  an  Allowance  of  the 
Plea  (6).  So  after  an  Order  for  setting  down  a  Plea  or 
Demurrer,  the  Plaintiff  may  obtain  an  Order  to  amend  upon 
Payment  of  Costs  of  the  Order  for  setting  it  down ;  and  if 
a  Plea  or  Demurrer  be  set  down,  the  Plaintiff  may  obtain 
an  Order  to  amend  upon  Payment  of  90*.  Costs,  and  <&&. 
in  addition  to  the  80s. ;  and  if,  in  this  Stage,  the  usual 
Order  to  amend  upon  Payment  of  20*.  Costs,  should  be 
obtained,  unless  the  Plaintiff  will  consent  to  pay  £6.  for 
setting  down  the  Plea,  the  Order  will  be  discharged  with 
Costs  for  Irregularity  (c) ;  and  if  the  Plaintiff,  when  the 
Plea  cornea  on  to  be  heard,  declines  arguing  it,  stating  his 
Intention  to  amend  the  Bill,  which  he  is  at  liberty  to  do, 
the  usual  Words,  "  upon  Hearing  and  Debate,"  must  not, 
in  this  Case,  be  inserted  in  the  Order  (d).  After  a  Demurrer 
to  the  whole  Bill  has  been  allowed,  an  Amendment  has  been 
permitted,  but  this  seems  not  to  have  been  strictly  regular : 
if  the  Ground  of  Demurrer  may  be  removed  by  Amendment : 
it  seems  most  proper  to  make  a  special  Order,  adapted  to 
the  Circumstances  of  the  Case(i).      The  Plaintiff  may, 

(ft)  4  Madd.  396.     12  Ves.  (c)  Dick.  358.     P*ac.  Reg. 

458.     2  Sch.  and  Lefr.  515.     Wy.  Ed.  68.    9  Ves.  221. 

2  Swanst.  255.  (d)  3  Madd.  183. 

(b)  1  Ves.  448.     Dick.  441.  (e)  2  P.  Wms.  300.     Dick. 

3  Madd.  183.  67.     Red.  Tr.  Ch.  13. 

m2 
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after  Replication,  obtain  an  Order  to  withdraw  his  Repli- 
cation, and  amend  his  Bill,  upon  Payment  of  90*.  Costs, 
which  is  of  course  without  amending  (a) .  •  But  if  the  Amend- 
ment be  by  only  adding  a  Party,  it  may  be.ordered  without 
withdrawing  the  Replication  (b) :     And  so  after  Subpoena  to 
rejoin,  or  Rules  to  produce  Witnesses,  but  Notice  of  the  Ap- 
plication must  be  given,  and  a  special  Case  made  (c) ;  and 
also  after  Examination  of  Witnesses,  and  even  after  Publica- 
tion has  passed,  (but,  in  the  latter  Cases,  there  is  no  Instance  of 
a  Plaintiff  obtaining  an  Order  to  amend,  without  withdrawing 
the  Replication ;)  and  after  Publication  the  Amendment  can 
be  only  by  adding  Parties,  which  may  be  done  at  any  Time 
before  the  Hearing  (d),  and  the  Plaintiffs  may,  under  such 
an  Order,  introduce  Facts  consequential  upon  such  an 
Amendment  (e).    And  even  after  the  Cause  is  set  down  for 
Hearing,  the ,  Court  will  give  Leave  to  amend  by  adding 
Parties ;  but  the  Cause  as  to  them  must  be  heard  upon  Bill 
and  Answer  only,  for  no  new  Charge  can  be  introduced  of  a 
material  Fact,  which  was  not  before  stated,  unless  in  the  Case 
of  an  Infant  (y )  ;  but  a  Supplemental  Bill  may  be  filed  (g). 
And  at  the  Hearing,  a  Cause  has  been  allowed  to  stand 
over  for  Want  of  Parties,  with  liberty  to  amend  by  adding 
Parties,  upon  Payment  of  the  Costs  of  the  Day  (A),  which, 
by  ancient  Practice,  is  £5.  in  Court,  and  £3.  6s*  Sd.  at  the 
Rolls ;  but  if  the  Defendant  does  not,  by  his  Answer,  state 
the  Want  of  Parties,  he  is  not  entitled  to  the  Costs  of  the 
Day  (t).     Where  the  Plaintiff  amended,  without  requiring  a 
further  Answer,  but  did  not  call  upon  Defendant  for  the 
Office  Copy  to  make  the  Alterations,  according  to  the  usual 
Practice,  yet  Defendant  being  apprized  of  it,  and  permitting 

(a)  3  Ves.  and  Bea.  20.  (g)  3  Atk.  1 1 0.  370. 

(b)  Dick.  768.  (/*)  I  Atk.  289.    2  Atk.  14. 

(c)  4  Madd.  212.    6  Madd.  Dick.  498.     Ord.  Can.   Bea. 
106.  Ed.  289.     1  Cox,  437. 

(rf)  1  Atk.  51.    3  Atk.  370.         (i)  3  Madd.  61.  2  Atk.  14, 
(e)  12  Ves.  48.  109.  sod  quae. 

(/)  Arabl.  149. 
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the  Cause  to  come  on  to  a  Hearing,  and  in  Possession  of 
the  Evidence  on  the  other  Side,  the  Court  refused  to  allow 
Time  to  object  to  the  Irregularity  (a). 

Where  a  Matter  has  not  been  put  in  issue  by  the  Bill 
with  sufficient  Precision,  the  Court  has,  upon  hearing  the 
Cause,  given  the  Plaintiff  Leave  to  amend  the  Bill,  for  the 
Purpose  of  making  the  necessary  Alteration  (b) :  although 
a  Cause  is  allowed  to  stand  .over  to  add  a  Party,  against 
whom,  in  a  plain  Case,  a  Decree  would  be  made,  yet  the 
Court  will  not  allow  of  an  Amendment  in  order  to  enable  a 
Party  to  make  a  new  Case  (c).  If  an  Irregularity  arises  in 
any  Alteration  of  the  Bill  by  way  of  Amendment,  it  may  be 
taken  advantage  of  by  Demurrer,  or  Plea,  as  in  the  Instance 
of  a  Plaintiff  amending  his  Bill,  stating  Matter  arisen  subse- 
quent to  the  filing  the  Bill :  the  Subject  of  a  Supplemental 
Bill,  or  a  Bill  of  Revivor,  it  is  demurrable  (d).  A  clerical 
Error  has  been  amended  even  after  a  Cause  is  brought  on 
to  be  heard :  where,  in  a  Bill  filed  by  some  Parishioners, 
the  usual  Words,  "  on  behalf  of  themselves,  and  aU  other 
the  Parishioners,  &c."  were,  by  Mistake  omitted,  and  an 
Objection  being  taken  on  that  Ground,  the  Lord  CfumccUor 
thought  he  might  allow  the  Amendment,  even  in  that  Stage 
of  the  Cause  (*).  And  an  Amendment  has  been  allowed 
by  striking  out  the  Names  of  several  Plaintiffs,  and  Part  of 
the  Prayer,  between  the  Hearing  of  the  Cause  and  giving 
Judgment  (y).  And  after  a  Decree,  an  Amendment  by 
making  an  Administrator  Party,  has  been  permitted,  namely, 
that  he  might  be  a  Witness  to  what  was  done  (g).  A  mere 
Bill  of  Discovery  cannot  be  amended  by  adding  Parties  (A), 
and  it  should  seem  that  after  an  Answer  to  a  Bill  of  Disco- 
very merely,  an  Application  as  of  course  to  amend  the  Bill, 

(a)  1  Ja,  and  Walk.  210.  (e)  1 4  Vos.  (J. 

(6)  2  Bro.  P.  C.  194.  (/)  12  Ves.  G6, 174. 

(c)  2  Sch.  and  Lcfr.  1 1.  (g)  1  Vcs.  69. 

(d)  Red.    Tr.    Ch.     J  69.         (h)  2  Mcri.  74. 
1  Atk.  291.  sod.  vid.  1  Madd. 

Rep.  572. 
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by  feddiftg  a  Prayer  Jbr  Relief,  was  refused  with  Costs; 
the  Court,  however,  seemed  to  inthnate,  that  upon  «  special 
Application,  it  might  be  granted ;  but  that  k  would  be  better 
to  direct  the  Plaintiff  to  pay  the  Costs,  and  to  file  a  new 
Bill,  and  make  use  of  the  Discovery  in  the  first  Answer,  as 
an  Answer  to  a  Bill  of  Discovery,  as  Evidence;  not  as 
Part  of  the  Defence  or  Admission  upon  which  the  Bill  pro- 
ceeds (o):  if,  however,  the  Defendant  answers  such  amended 
Bill,  the  Court,  it  seems,  will  entertain  die  Suit  {£).  So,  if 
the  Matter  of  Amendment  has  arisen  subsequent  to  the 
filing  of  the  Bill,  and  is  properly  the  Subject  of  a  Supple- 
mental BiB,  if  the  Defendant  answers  the  amended  Bill,  it 
is  too  late  to  object  to  the  Irregularity  at  the  Hearing  (c). 
After  a  Motion  to  dismiss  the  Bill,  and  an  Undertaking  to 
speed  the  Cause,  the  Plaintiff  will  not  be  allowed  as  of 
course,  to  move  for  Leave  to  amend,  or  to  withdraw  the 
Replication,  and  amend ;  the  Application  must  be  special 
upon  Notice  (d).  If  the  Evidence  of  a  co^Plaintiff  is  re- 
quired, and  the  Defendant  will  not  consent  to  his  Exami- 
nation, the  Court,  on  Motion  and  Notice  given,  will  give 
Leave  to  amend,  upon  Payment  of,  or  Security  for  Costs  of 
so  much  of  the  Bill  as  is  occasioned  "by  making  him  Plain- 
tiff, and  striking  out  his  Name  as  co-Plaintiff  and  making 
him  a  Defendant,  amending  the  Defendant's  Copy  of  the 
Bill,  and  requiring  no  further  Answer  (e).  So,  if  the 
Amendment  be  by  striking  out  the  Name  of  a  Defendant, 
after  Appearance  or  Answer,  it  must  be  upon  Payment  of 
taxed  Costs.  A  Pauper  is  not  allowed  to  amend  his  Bill, 
by  leaving  out  some  of  the  Defendants,  but  upon  Payment 
of  Costs' (/J.  .  Where  a  Plaintiff,  under  the  common 'Order 
to  amend  upon  Payment  of  £0*.  Costs,  introduced  very  long 

(a)  15  Ves.358, 365.  2  Ves.  (e)  1  Ves.  jnn.  142.    6  Ves. 
andfiea.  113.  145.     11  Ves.  663.     12  Ves. 

(b)  3  Atk.  303.  498. 

(c)  Red.  Tr.  Ch.  169.  (/)  2  Bro.  C.C.  272. 

(d)  4  Madd.  268.     1  Cox, 
397. 
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Amendment*,  he  was  ordered  to  pay  £&.  additional  Cofts.  (a). 
And  in  one  Instance,  upon  a  fifth  Amendment,  Lord  JKwdr 
wicke  ordered  the  Plaintiff  to  pay  <£7.  additional  Cotfe  (6) 
over  and  above  the  £0*. ;  and  his  Lordship  would  have 
directed  additional  Costs  to  be  paid  od  a  third  Order,  if  U, 
had  not  been  obtained  on  Terms,  and  with  the  express.  Con- 
sent c£  the  Defendant  (c) :  and  his  Lordship  stated,  that 
the  Rule  which  fixes  the  Coats  «t  80*.  for  the  ordinary 
Costs  of  Amendment  of  a  Rill,  to  have  been  first  established 
in  order  to  prevent  the  Inconvenience  of  entering  largely  into 
the  Merits  of  the  Cause,  before  the  proper  Time  for  hearing 
the  Merits  (d) ;  but  Lord  Hardwkie,  though  he  frequently 
departed  from  it,  never,  by  any  general  Rule,  altered  the 
Practice.     Lord  Thurhw  refused  to  order  taxed  Cpsts  after 
three  extensive  Amendments,  observing  that  a  Caae  of  Op* 
pression  must  be  made  out;  that  a  mere  Statement  of  theNum* 
her  of  Sheets  in  the  several  amended  BiU&  was  p<*  sufficient 
to  break  through  the  general  Rule  (e).    Where  the  Plain-, 
tiff  under  die  common  Order  to  amend,  en  Payment  of  $fi*. 
Costs,  entirely  changed  the  Nature  of  a  Bill,  by  converting 
a  Prayer  for  an  Account,  against  a  Bailiff  or  Agent,  to  a 
Bill  to  foreclose  a  Mortgage,  after  an  Issue  directed,  finding 
the  Plaintiff  a  Mortgagee;  the  Court  gave  the  Defendant 
the  taxed  Costs  of  the  Issue  and  of  the  Application,  and  all 
the  Costs  beyond  those  of  an  original  Bill  of  Foreclosure, 
hut  refused  to  take  the  amended  Bill  off  the  File,  because 
set  down  for  hearing  (J).    In  a  cross  Cause  by  Amend* 
ment  of  the  original  Bill  in  a  material  Point,  the  Plaintiff 
loses  the  Priority  of  Sirit(g). 

The  Plaintiff's  Solicitor  should  observe,  that  if  the  De- 
fendant has  not  previously  come  under  jthe  Terms  of  enter* 

(a)  Dick.  58,  1 1 0.  (e)  2  Bro.  C.  C.  280. 

(6)  Dick.  184.  Beam.  Costs.  (/)  Coop.   Ch.  Aep.  14!. 

220.  Dick.  1 10.     Belt's.  Suppl.  88. 

(c)  2  Atk.  1 23.  (g)  2  Cox,  371.    2  P.  Wms. 

(d)  l  Atk.  396.  485.  2  Atk.  218.   ?  Atk.  723. 
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ing  an  Appearance  with  the  Register,  and  consenting  to  a 
Serjeant  at  Arms,  &c,  imposed  by  the  Standing  Order  of 
Court  of  the  28d  January,  1794,  he  is  entitled  as  of  course 
to  one  Order  for  Time  to  answer  an  amended  Bill,  and  the 
like  on  Exceptions  allowed  (a). 

The  Defendant  has  eight  Days  exclusive,  if  the  Record 
is  amended  and  delivered  oyer,  after  Service  of  the  Order,  to 
put  in  a  further  Answer  to  the  Amendments ;  and  the  Plain- 
tiff cannot  reply  to  Defendant's  Answer,  till  eight  Days 
have  elapsed  (ft).  ' 

An  Order  to  amend  may  be  obtained  by  a  Petition  to 
the  Master  of  the  Rolls,  which  is  the  most  expeditious,  or 
by  Motion  to  the  Court  In  Term  Time,  or  at  the  Seals, 
this  may  be  done  by  Motion,  and  is  granted  of  course, 
except  as  after  mentioned.  A  Motion  Paper  must  be  given 
to  the  Counsel  who  settled  the  Bill,  and  he,  having  made 
the  Motion  in  Court,  the  Register  will  draw  up  and  pass 
the  Order,  on  the  Motion  Paper  being  left  with  him.  The 
Order  must  be  entered,  which,  on  all  Orders  contained  on 
one  Side  of  the  Paper  only,  is  done  by  leaving  a  Copy 
thereof  with  the  Entering  Clerk,  at  the  Register  Office,  who 
will  mark  the  Order,  and  it  must  be  served  on  the  Defend- 
ant's Clerk  in  Court.  When  the  Order  to  amend  is  ob- 
tained upon  Petition  to  the  Master  of  the  Rolls,  which  is 
the  only  Mode  of  Application  in  the  Vacation  after  the 
Seals,  and  is,  at  all  Times,  the  least  inconvenient  and  most 
expeditious ;  a  Petition  must  be  prepared,  the  Form  of 
which  will  be  found  under  Title  "  Petition"  and  engrossed 
upon  the  proper  Stamp,  and  it  must  be  varied  according  to 
circumstances,  if  none  of  the  Defendants  have  answered  it 
should  be  so  stated ;  or  if  some  have  answered,  and  others 
have  not,  and  no  further  Answer  is  required  from  those  who 
have  answered,  the  Prayer  of  the  Petition  must  be  framed 
according  to  the  Fact  The  Petition  must  be  left  at  the 
Secretary's  Office,  in  the  Rolls'  Yard,  and  5s,  6d.  paid  for 

(a)  17  Ves.  113.  (b)  2  Cox,  431. 
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answering  and  must  be  then  left  at  Mr.  Bird's  Seat,  in  the 
Register  Office,  and  6s.  paid  for  drawing  up  and  passing  the 
Order  with  him,  and  6d.  paid  for  entering  the  Order  there. 
On  all  Services  of  Orders,  the  original  Order  passed  and 
entered  must  be  shown  to  the  Clerk  in  Court,  or  to  his 
Copying  Clerk,  or  Agent,  at  his  Seat  in  the  Six  Clerks 
Office,  on  whom  it  is  served,  and  a  true  Copy  of  the  Order 
left* 

The  necessary  Amendments  having  been  made  in  the 
Draught  of  the'Bill,  (which  is  usually  done  in  red  Ink  that 
the  Alterations  may  be  seen  the  more  readily)  the  Draught 
of  the  Bill  so  amended  (together  with  the  Order  to  amend 
the  Bill)  must  be  left  with  the  Clerk  in  Court,  who  will 
make  the  Record  of  the  Bill  conformable  thereto,  and  will 
call  for  the  Defendant's  Office  Copy,  and  Defendant  must 
bring  his  Office  Copy  to  be  amended,  the  Plaintiff  is  not 
bound  to  procure  it ;   but  if  regularly  brought,  and  not 
amended,  through  Plaintiff's  Neglect  before  hearing,  the 
Court  will  not  hear  tfie  Cause  (a),  where  the  Order  to 
amend  directs  the  Office  Copy  to  be  amended.      In  all 
Cases  where  the  Amendments  do  not  exceed  two  Chancery 
Folios  (180  Words)  in  any  one  Place,  a  new  Engrossment 
will  not  be  required ;  but  if  the  Amendments  are  more  ex- 
tensive, or  the  Bill  has  been  so  often  amended,  that  the 
Amendments  to  be  inserted,  although  under  two  Folios,  can- 
not be  interlined  upon  the  Record,  or  are  so  considerable  as  to 
blot  and  deface  the  Record,  it  should  be  taken  off  the  File, 
and  a  new  Record  put  upon  it  (b) :  the  amended  Bill  must 
be  engrossed  on  Parchment  with  a  Five  Shilling  Stamp, 
and  annexed  to  the  original  Bill,  and  as  the  original  and 
amended  Bill  form  but  one  Record  (c),  the  amended  Bill 
must  be   directed   to  the  same   Lord  Chancellor,    Lord 
Keeper,  or  Lords  Commissioners  to  whom  the  original  Bill 

*  For  the  Order,  see  Hand's  Chan.  75,  76,  77,  82,  83. 

(a)  2  Cox's  Rep.  4S1.  (c)   1   Vcs.  jun.  210,  250. 

(6)  13  Vcs.  86.  Dick.  108,  1W. 


170  PRACTICAL  DIRECTIONS 

was  directed.  At  the  Time  of  leaving  the  new  Engross- 
ment, the  Clerk  in  Court  should  be  informed  that  it  is  an 
amended  Bill,  and  the  Order  to  amend  the  Bill  left  at  the 
tame  time,  without  which  the  amended  Bill  cannot  be  filed, 
and  if  filed  as  an  original  Bill,  much  Difficulty  would  be 
experienced  in  rectifying  the  Mistake.  Where  the  De- 
fendants are  required  to  put  in  an  Answer  to  the  Amend- 
ments, and  likewise  where  a  new  Engrossment  from  the 
length  of  the  Amendments  is  rendered  necessary,  and  the 
Defendant  is  obliged  to  take  an  Office  Copy,  the  Order 
directs  the  Plaintiff'  to  pay  20*.  Costs  to  the  Clerk  in  Court 
for  each  Defendant  or  Set  of  Defendants,  or  if  the  Clerk  in 
Court  be  employed  for  two  or  more  Solicitors,  then  to  such 
Clerk  in  Court  £fo.  for  each  Defendant  employing  a  diffe- 
rent Solicitor,  except  in  the  Cases  where  the  Defendant 
submits  to  answer  Exceptions;  and  where  the  Answer  is 
reported  insufficient:  there  the  Order  directs  the  Defendants 
to  answer  the  Amendments  and  Exceptions  at  the  same 
Time;  and  in  strict  Practice  the  Costs  [of  Amendment 
should  be  paid  before  the  Record  of  the  Bill  is  amended : 
if  a  full  Answer  has  been  put  in  to  the  original  Bill,  and 
afterwards  the  Plaintiff  amends  his  Bill,  and  requires  a 
further  Answer,  His  Honour  the  Vice-Chancellor  has  de- 
cided that  a  fresh  Subpoena,  to  appear  to  and  answer  such 
amended  Bill  must  be  served;  and  the  Practice  is  so 
settled  (a).  Of  the  Mode  of  proceeding  on  Exceptions, 
see  hereafter. 


TRINITY  VACATION. 


If  new  Parties,  Defendants,  are  added  to  the  Suit  by  the 
Amendments,  who  reside*  in  London,  or  within  ten 
Miles  of  that  City,  an  Order  for  a  Subpoena,  returnable 

(a)  Pennington  v.  Midcaster,  Michas.  1817.  MSS. 
*  For  tho  Order,  see  Hand's  Ch.  1. 
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immediately,  nay  be  obtained  on  application  to  the  Master 
of  the  Rolls,  by  Petition,  or  by  Motion  to  the  Court  in  Term 
Time,  or  at  die  General  Seals  after  Term :  this  is  neoea* 
aary  in  the  Vacation  only,  as,  in  Term,  the  Subpoena  nay 
be  made  returnable  on  any  Day.  The  Farm  of  the  Petition 
for  that  Purpose,  is  given  under  the  Head  "  Petitions" 
which  see  hereafter :  and  the  Form  of  the  Affidavit  neces- 
sary to  be  made  in  support  of  the  Application,  whether 
by  Petition  or  Motion,  will  be  also  found  under  Title 
"Affidavits." 

The  Petition  and  Affidavit  must  both  be  left  with  die  Se- 
cretary to  the  Master  of  the  Rolls.  The  Petition  being  an- 
swered, a  Fee  of  5s.  fid.  must  be  paid  for  answering,  Mid 
the  Petition  left  at  the  ^Register  Office,  and  the  Order 
drawn  up,  and  6s.  paid,  and  for  entering  &£,  but  pre- 
viously the  Affidavit  must  be  filed  at  the  Affidavit  Office, 
and  a  Certificate  thereof  taken  to  the  Clerk  at  the  Regis- 
ter Office,  who  draws  up  die  Order,  and  shewn  to  him 
before  he  will  deliver  out  the  Order.  Filing  Affidavit  is 
£#.  And  the  Order  passed  and  entered,  and  a  Precipe 
for  the  Subpoena  must  be  left  at  the  Subpoena  Office ;  if 
sealed  at  a  private  Seal,  3*.  Qd.  extra  is  paid ;  but  if  it 
should  be  necessary  to  open  the  Seal  for  that  Purpose,  a 
Fee  of  two  Guineas  extra  must  be  paid.  It  is  not  necessary 
to  file  another  Warrant  to  prosecute :  on  showing  the  Order 
to  amend  the  Bill  to  the  Clerk  at  the  Subpoena  Office,  he 
will  not  require  another  Warrant  to  prosecute. 

The  Defendant  must  appear  in  four  Days  after  the  Ser- 
vice of  a  Subpoena  returnable  immediately :  and  his  Time 
for  answering  will  expire  in  eight  Days  exclusive  after  bis 
Appearance ;  but  he  will  be  entitled  to  the  usual  Order  for 
Time  to  be  obtained  as  before-mentioned ;  Process  of  Con- 
tempt may  be  issued  to  enforce  an  Appearance  and  An- 

*  All  Orders  of  Course  on  Petitions  presented  to  the  Master  of 
the  Rolls,  are  drawn  up  by  Mr.  Bird,  at  his  Seat  in  the  Register 
Office. 
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*wer,  as  in  ordinary  Cases,  but  in  general  the  Amendment 
of  a  Bill  puts  an  end  to  all  Process  of  Contempt,  previously 
issued,  for  want  of  Answer:  the  Court  refused  to  allow 
a  Plaintiff  to  amend  without  Prejudice  to  a  Sequestration, 
notwithstanding  an  Undertaking  not  to  require  any  Answer 
to  the  Amendments  (a). 


MICHAELMAS  TERM,   1820. 

A  Suit  imperfect  in  its  frame,  or  become  so  by  Accident, 
before  its  end  has  been  obtained,  may,  in  many  cases,  be 
rendered  perfect  by  a  new  Bill,  which  is  not  considered  as 
an  original  Bill,  but  merely  as  an  Addition  to,  or  Continu- 
ance of,  the  former  Bill,  or  both :  of  this  kind  is  a  Bill  of 
Revivor,  which  is  a  Continuance  of  the  original  Bill,  when, 
by  Death,  some  Party  to  it,  has  become  incapable  of  pro- 
secuting or  defending  a  Suit;  or  a  Female  Plaintiff  has, 
by  Marriage,  incapacitated  herself  from  Suing  alone  (6). 
If  a  Suit  abates  by  the  Death  of  a  Party,  whose  Interest  is 
thereby  transmitted  to  his  Heir,  or  personal  Representative, 
and  no  Title  is  in  dispute,  in  the  Court  of  Chancery,  but 
the  Person  alone  in  whom  the  Title  is  vested,  is  to  be 
ascertained ;  the  Proceedings  may  be  continued  by  Bill  of 
Revivor  merely.  So,  on  the  Marriage  of  a  Female  Plain- 
tiff, if  no  Act  is  done  to  affect  the  Rights  of  the  Party,  but 
the  Marriage,  no  Title  can  be  disputed ;  the  Person  of  the 
Husband  is  the  sole  Fact  to  be  ascertained ;  a  Bill  of  Re- 
vivor merely  is  sufficient  (d)  ;  but  if  a  Suit  abates,  and  by 
any  Act,  besides  the  Event  by  which  the  Abatement  hap- 
pens, the  Rights  of  the  Parties  are  affected,  as  a  Settlement 
or  Devise,  though  a  Bill  of  Revivor  merely  might  enable 
the  Parties  to  prosecute  the  Suit,  yet  to  bring  the  whole 
Matter  before  the  Court,  the  Parties  must,  by  Supplemental 

(a)  2  Cox,  411.  (c)  Rod.  Tr.  Ch.  53. 

(b)  Red.  Tr.  Ch.  27.  (<*)  Coop.  PI.  6 1. 
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Bill  added  to,  and  made  part  of,  the  Bill  of  Revivor,  show 
the  Settlement  or  Devise,  or  other  Act  affecting  their  Rights. 
And  so,  if  any  other  Event,  which  occasions  an  Abatement, 
is  accompanied  or  followed  by  Matter  necessary  to  be  stated, 
beyond  what  is  merely  necessary  to  show  by  or  against 
whom  the  Suit  is  to  be  revived,  it  must  be  set  forth  by 
way  of  Supplemental  Bill  added  to  the  Bill  of  Revivor,  and 
thence  termed  a  BUI  cf  Revivor  and  Supplement,  being 
compounded  of  both  those  two  species  of  Bills  (a).  If,  by 
the  Death  of  a  Party,  whose  Interest  is  not  determined,  but 
is  attended  with  such  a  Transmission,  that  the  Title  to  it,  as 
also  the  Person  entitled,  may  be  litigated  in  Chancery,  as  in 
the  case  of  a  Devise  of  real  Estate  (ft),  a  Bill  of  Revivor 
does  not  lie ;  an  original  BiU,  in  the  nature  of  a  Bill  of 
Revivor,  must  be  filed,  which  will  have  so  far  the  Effect  of 
a  Bill  of  Revivor,  that  if  the  Title  of  the  Representative, 
substituted  by  the  deceased  Party,  be  established,  the  same 
Beftefit  may  be  had  of  the  Proceedings  upon  the  former 
Bill  as  if  the  Suit  had  been  continued  by  Bill  of  Revivor  (c). 
Nor  can  a  Suit  be  continued  by  Bill  of  Revivor  merely, 
where  the  Interest  of  a  Party,  suing  or  defending  in  his 
own  Right,  wholly  determines,  and  becomes  vested  in  ano- 
ther, not  claiming  under  him ;  as  in  the  Instance  of  a  Suc- 
cession to  a  Benefice,  or  to  a  Remainder  after  the  death  of 
a  Tenant  for  Life ;  nor  can  the  Defect  be  supplied  by 
Supplemental  Bill ;  an  original  BiU,  in  the  nature  of  a  Sup- 
plemental BUI,  must  be  filed  (d) :  but  to  this  latter  a  new 
Defence  may  be  made,  and  the  Pleadings  and  Depositions 
cannot  be  used,  as  if  taken  in  the  same  Cause,  and  a  Decree, 
if  any  has  been  made,  has  no  other  Advantage  than  as  an 

(a)  Red.  Tr.  Ck  55,  63.     Vera.    548,    672.      Eq.   Ca. 
Cowp.P1.64.   Madd.Ch.326.     Abr.  83. 

13  Ves.  161.  (rf)  9  Ves.  37.     Com.  Rep. 

(b)  i    Ch.   Ca.   123,   174.  589/  2  Bro.  P.  C.  320,  454. 
3  Ch.  Rep.    39  Mos.  44.  Red.  Tr.  Ch.  51,  56. 

(c)  Red.   Tr.  Ch.  55.     2 
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Inducement  to  make  a  similar  Decree  (a):  Where  a  Suit 
abates  by  the  Death  of  the  Plaintiff,  a  Person  claiming  by 
Provision,  or  perjbrmam  doni,  and  not  as  Heir  or  Repre- 
sentative of  the  deceased  Plaintiff,  cannot  revive,  but  must 
bring  an  original  Bill,  or  proceed  at  Law  (b).  In  afl  these 
Cases,  if  the  Suit  has  become  abated,  as  well  as  defective, 
the  Bill  is  commonly  termed  a  Supplemental  Bill,  in  the 
nature  of  a  Bill  of  Revivor,  as  it  has  the  Effect  of  a  Bill  of 
Revivor  in  continuing  the  Suit  (c).  It  has  been  laid  down 
by  a  respectable  Writer  on  the  Practice  of  the  Court,  that 
a  Plaintiff,  on  the  Death  of  a  Defendant,  is  not  obliged  to 
bring  a  Bill  of  Revivor ;  he  may  file  a  new  Bill,  if  he  thinks 
he  can  make  a  better  Case  than  by  the  first  Bill  (d). 

As  the  Interest  of  the  Plaintiff  generally  extends  to  the 
whole  Suit,  therefore,  in  general,  upon  the  Death  of  a  Plain- 
tiff, or  Marriage  of  a  Female  Plaintiff1,  all  Proceedings 
become  abated  (e).  If,  however,  her  Husband  die,  before 
Revivor,  her  Incapacity  to  prosecute  the  Suit  is  remcYed, 
although  the  subsequent  Proceedings  are  in  the  Name  and 
Description  which  she  has  acquired  by  the  Marriage ;  but 
where  a  Female  Plaintiff  marries,  pendente  lite,  and  the 
Cause  proceeds  as  a  feme  sole  Plaintiff,  the  mere  Want  of 
a  Bill  of  Revivor  is  not  sufficient  ground  to  reverse  the 
Decree  {f)  :  where  the  Marriage  of  a  Female  Plaintiff,  after 
Answer  to  a  Bill  of  Discovery,  abates  the  Suit,  it  cannot 
be  revived  for  Costs  {g).  Upon  the  Death  of  a  Defendant, 
all  Proceedings  abate  as  to  that  Defendant ;  but  upon  the 
Marriage  of  a  Female  Defendant,  the  Proceedings  do  not 
abate,  though  her  Husband  ought  to  be  named  in  the  sub- 

(a)  9  Ves.  37, 67.    2  Madd.         (e)  Red.  Tr.  Ch.  45. 

Ch.  529.  (J)  Red.  Tr.  Ch.  47.  Cowp. 

(b)  6  Bro.  P.  C.  20.  2  Eq.  PI.  67.  1  Ch.  Rep.  123. 
Ca.  Abr.  3,  4 .  4  Via.  Abr.  432.  2  Term  Rep.  169.    Nels.  Rep. 

(c)  Red.  Tr.  Ch.  53.   •  85.     Dick.  8.     5  Madd.  449. 

(d)  l  V«rn.  463.  3  Atk.  (g)  Dick,  13,  J  33.  10  Yes. 
486.     2  Madd.  Ch.  529.  31. 


AND  REMARKS.  175 

Kquent  Proceedings,  and  he  must  join  in  the  Answer  of  the 
Wife  for  conformity  (a) ;  for  no  Married  Woman  can  put 
in  an  Answer  separate  from  her  Husband,  without  an  Order 
far  that  Purpose  (6).     If  a  Man  marry  an  Administratrix, 
nd  a  Decree  be  obtained  against  her  and  her  Husband,  in 
respect  of  the  Assets,  and  the  Wife  dies,  the  Suit  is  abated, 
and  the  Plaintiff  must  revive  against  the  Adminstrator  of  the 
Wife(c);  but  the  Death  of  the  Husband  will  not  abate  a  Suit 
when  the  Husband  and  Wife  sue,  or  are  sued,  in  right  of  the 
Wife,  and  the  Husband  die  under  circumstances  which  admit 
of  no  demand  by,  or  against,  his  Representatives.    Where  a 
Suit  is  for  a  Legacy  against  Baron  and  Feme,  the  latter 
Executrix  of  the  Testator,  the  Death  of  the  Baron  does  not 
abate  the  Suit  (d) :  if,  upon  the  Death  of  the  Husband  of 
a  Female  Plaintiff,  suing  in  her  Right,  the  Widow  does  not 
proceed  in  the  Cause,  the  Bill  is  considered  as  abated,  and 
the  is  not  liable  to  the  Costs ;  but  she  may  proceed  without 
a  Bill  of  Revivor,  and  have  all  the  benefit  of  the  Proceed- 
ings ;  but  any  Step  in  the  Suit  subjects  her  to  the  Costs, 
ab  initio  (e) ;  nor  does  the  Death  of  a  Party,  whose  Interest 
in  the  subject  matter  of  the  Suit  determines  by  his  Death, 
or  survives  to  another  Person,  Party  to  the  Suit,  cause  an 
Abatement  (/) ;  as  in  the  Instance  of  the  Death  of  a  Te- 
nant for  Life,  his  Interest  is  thereby  determined :  but  if 
say  Account  should  be  required  against  his  Represents- 
tattves,  they  must  be  made  Parties.     So  the  Death  of  a 
Party,  having  a  joint  Interest,  surviving  to  another  Party, 
as  joint  Trustee,  or  joint  Executor,  will  not  abate  the 
Suit  (g) :    the  same  Rule  holds  as  to  Creditors  suing  on 
behalf  of  themselves  and  other  Creditors ;  the  Persons  re- 

(a)  1  Ves.  182.    Toth.  13.  (d)  3  Atk.  725.     2  Vern. 

1  Vern.  318.     For.  Rom.  174.  249.    3  P.  Wms.  496. 

(ft)   Red.   Tr.    Ch.    c.    8.  (<?)  Red.  Tr.  Cb.  47. 

Coop.  64.  (/)  Coop.  Tr.  65. 

(c)  2  Vern.    195.     Beam.  (g)  2  Ch.  Rep.  69. 
Pleas,  283. 
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maining  before  the  Court,  either  have  in  them  the  whole 
Interest  in  litigation,  or  are  competent  to  call  upon  the 
Court  for  its  Decree  (a) :  the  Representatives  of  the  de- 
ceased Plaintiff  may  come  in  under  the  Decree  in  common 
with  the  other  Creditors ;  and  a  Creditor  coming  in  before 
the  Master,  on  a  Creditor's  Bill,  may  revive;  but  some 
Doubt  seems  to  have  been  entertained  as  to  a  Suit  by  some 
Creditors  in  respect  of  their  several  Demands,  and  not  on 
behalf  of  all  the  Creditors  in  general  (A).  And  upon  the 
same  principle,  if  two  Joint  Tenants  exhibit  their  Bill,  and 
one  die  or  release,  such  Death  or  Release  will  not  abate  the 
Suit  as  to  the  other  Plaintiff  (c) ;  ,but  it  is  otherwise  in 
the  Case  of  several  Tenants  in  common,  Plaintiffs,  if  one 
dies,  the  Suit  abates,  for  a  Right  descends  to  their  Repre- 
sentatives, who  may  revive,  and  must  be  before  the  Court 
at  the  Hearing  (d) ;  yet,  where  two  Tenants  in  common 
filed  a  Bill,  and  one  died,  Lord  Eldon  decided,  after  great 
Consideration,  that  although  the  Representative  of  the  co- 
Plaintiff  might  revive,  without  making  the  other  a  co-Plain- 
tiff, that  if  he  did  so,  he  must  make  him  a  Defendant  (i). 
The  Death  of  a  Plaintiff,  after  a  Decree  in  an  Interplead- 
ing Bill,  does  not  occasion  an  Abatement  of  the  Suit;  the 
Cause  may  proceed  without  reviving  (y).  The  Death  or 
Outlawry  of  a  Relator  does  not  abate  the  Suit ;  but  the 
Court  will  restrain  further  Proceedings  till  another  Relator 
is  named  (g).  Where  a  perpetual  Injunction  has  been 
obtained,  it  is  not  necessary  upon  an  Abatement  to  revive, 
merely  to  keep  the  Injunction  on  foot  (h). 

(a)     Red.     Tr.     Ch.    56.  3  Ch.    Rep.    06.      1    Mori. 

3  Men.  364.    1  Eq.  Ca.  Abr.  3.  364. 

(fc)  1  Men.  361.     5  Madd.  (e)  1 J  Ves.  306,  313. 

423.  (/)   1   Vern.  352.     1   Eq. 

(c)   2   Freem.    6.       Coop.  Ca.  Abr.  2,   80.       Red.  Tr. 

Tr.  65.     Hard.  168.     11  Ves.  Ch.  47. 

306.     1  Meri.  364.  (g)  1  Swanst.  305. 

(</)     1     Eq.    Ca.   Abr.    ].  (A)  Dick.  351,  471. 
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A  distinguished  Writer  has  observed,  that  whether  Bank- 
ruptcy is  an  Abatement  or  not,  the  Court  has  considered  the 
Suit,  m  such  Cases,  to  be  as  defective  as  if  it  were  abated ; 
and  that  a  Bankrupt  Plaintiff  must,  by  some  kind  of  Bill, 
bring  his  Assignees  before  the  Court,  or  suffer  a  Dismis- 
sion of  the  Bill,  though  generally  without  Costs  (a).  Where 
a  Plaintiff  became  Bankrupt,  after  Replication,  the  Court 
made  an  Order  that  the  Assignees  should  file  a  Supplemen- 
tal Bill,  in  the  nature  of  a  Bill  of  Revivor,  within  a  Fort- 
night, or  that  the  Bill  should  be  dismissed  (6).  And,  in  a 
recent  Instance,  the  Bankruptcy  of  a  Defendant,  or  Execu- 
tor, after  a  Decree  to  account,  has  been  considered  in  the 
nature  of  an  Abatement,  or  at  least  has  required  a  Supple- 
mental  Bill,  in  the  nature  of  a  Bill  of  Revivor,  to  be  filed  (c). 
Privity  of  Title  between  the  Party  reviving,  and  the  Per- 
son in  whose  place  he  would  stand,  has  been  considered 
essential  to  entitle  the  former  to  revive  (d).  An  Adminis- 
trator, de  bonis  turn,  cannot  file  a  Bill  of  Revivor  merely  to 
revive  a  Suit,  instituted  by  a  former  Administrator  (e) ; 
nor  the  Committee  of  a  Lunatic  become  so  since  the  Bill 
filed  (f);  nor  a  Purchaser,  pendente  Hte(g);  nor  a 
Devisee  (k) ;  nor  Assignees  either  of  an  Insolvent,  or  of  a 
Bankrupt  coming  in  under  former  Assignees  (i) :  ah  Ori- 
ginal Bill,  in  the  nature  of  a  Bill  of  Revivor,  must  be  filed, 
and  the  like  Proceedings  carried  on  as  on  a  Bill  of  Revivor, 
and  no  new  Defence  is  permitted  (&).  There  can  in  gene- 
fa)  Beam.  Pleas,  291.  (f)  Coop.  Tr.  76,  210, 
18  Ves.  424.     Rose,  1 96.  (g)  2  Frceni.  182.  1  Atk.  89. 

(6)  5  Madd.  80.  (A)  1  Ch.  Ca.  174.  Sel.  Ch. 

(c)  1  Ves.  and  Bea.  426.  Ca.  53. 

(d)  Red.  Tr.  Ch.  77.  (i)  Com.  Rep.  589.  1  Atk. 
2  Vera.  548.     1  Atk.  88.  88,  218.     Coop.  Tr.  69. 

(«)  t  Vera.  239.  Coop.  (*)  Scl.  Ca.  Ch.  53.  Madd. 
Tr.  68.  Mos.  44.  Red.  Tr.  Ch.  532.  1  Vera.  548.  2 
Ch.  66.  Vera.  672. 
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ral  be  no  Revivor  of  a  Suit  against  a  Party's  Representa- 
tives for  Costs  merely  (a),  unless  they  have  been  taxed,  and 
a  Report  made  in  the  Life-time  of  the  Party  (6) ;  or  where 
they  are  to  be  paid  out  of  a  real  Estate  (c),  or  other  parti- 
cular Fund  (d) ;  or  have  been  decreed  against  an  Executor 
out  of  Assets  (e).  Where  any  thing  remains  executory  in 
the  Decree,  besides  Costs,  a  Revivor  has  been  allowed, 
though  the  Costs  have  not  been  taxed  ( /).  In  a  recent 
Case,  the  Court  seems  to  have  inclined  to  a  Distinction  be- 
tween an  Abatement  by  the  Death  of  the  Party  to  pay,  and 
the  Death  of  the  Party  to  receive,  the  Costs ;  that,  in  the 
former  Case,  they  died  with  the  Debtor ;  but  that,  in  the 
latter,  the  Representative  of  the  Creditor,  might  revive  for 
Costs  merely,  on  the  Death  of  the  Plaintiff;  though  before 
the  Report,  and  not  to  come  out  of  a  particular  Fund  (g). 
An  Inrollment  of  the  Decree  is  not  usual  nor  necessary  to 
entitle  the  Representative  of  a  Party  to  revive  for  Costs  (h) ; 
if  a  Party  be  in  Execution  for  Costs,  the  Court  will 
make  an  Order  upon  the  Representative  to  revive  within  a 
certain  Time,  or  that  the  Defendant  should  be  discharged  (t). 
Lord  Hardwicke  held,  that  a  Defendant  could  not  revive, 
but  in  one  Instance,  viz.  after  a  Decree  to  account  (&),  in 
which  case  both  Parties  are  Actors,  and  either  may  revive  (I). 


(a)  2  Ch.  Rep.  101,  106. 
2  Ves.  sen.  465,  580.  3  Atk. 
812.     Red.Tr.  Ch.  164. 

(b)  Dick.  14,  62,  173,  649. 

1  Bro.   C.  C.   438.       Coop. 
PL  68.    Gilb.  For.  Rom.  181. 

2  Ves.  461. 

(c)  3  Atk.  772.  3  Ves.  195. 
10  Ves.  572. 

(d)  3  Atk.  812.  2  Men. 
116. 

(e)  2  Ves.  sen.  465.  3  Atk. 
772.    2Madd.Ch.531. 


(/)  2  Ves.  579.  3  Atk. 
812.  2  Ves.  sen.  465.  Bunb. 
160. 

(g)  2  Ves.  j.  313.  3  Ves. 
195.     Beam.  Pleas.  298. 

(A)  2  Men.  116. 

(t)  2  Ves.  sen.  461.  3  Ves. 
197. 

(k)  3  Atk.  691.  Madd. 
Chan.  532. 

(/)  2  Vera.  219,  296.  1 
P.  Wms.  263,  743. 
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From  subsequent  Decisions,  however,  it  seems,  that  a  De- 
fendant, or  his  Representative,  may  revive  a  Suit  in  every 
Case,  where  he  or  they  can  derive  a  Benefit  from  the  fur- 
ther Proceedings  (a) ;  but  a  Party  applying  to  revive, 
must  have  an  Interest  in  the  further  Prosecution  of  the 
Suit  In  an  Injunction  Cause,  where  the  Object  of  the 
Defendant  applying  to  revive  appeared  to  be  merely  for  the 
Purpose  of  dissolving  an  Injunction,  and  to  proceed  at  Law, 
the  Court  refused  the  Application  (ft).  A  Defendant,  after 
Answer  to  a  Bill  of  Revivor,  has  been  allowed  to  revive 
and  cany  on  the  Suit,  where  a  Plaintiff,  after  a  Decree, 
has  neglected  to  obtain  the  usual  Order  to  revive  (c). 

It  may  be  useful  here  to  remark,  that  if  a  Bill  of  Revivor 
be  filed  without  sufficient  Cause  to  revive  the  Suit,  and  this 
he  not  apparent  on  the  Face  of  the  Bill,  the  Defendant  may 
plead  the  Matter  necessary  to  shew,  that  the  Plaintiff  is  not 
entitled  to  revive  the  Suit  (d).  So  if  the  Bill  of  Revivor 
does  not  show  a  sufficient  Ground  for  reviving  the  Suit,  or 
any  Part  of  it,  either  by  or  against  whom  it  is  brought,  the 
Defendant  may,  by  Demurrer,  show  Cause  against  the 
revival  (*).  And  if  a  Person,  entitled  to  revive  a  Suit, 
should  not  proceed  in  due  Time,  a  Plea  of  the  Statute  of 
Limitations  may  be  pleaded  to  his  Bill  of  Revivor,  after- 
wards filed  (f)9  unless  there  has  been  a  Decree  to  ac- 
count, when  a  Bill  of  Revivor  is  considered  in  the  nature 
of  a  scire  facias,  and  not  within  the  Statute  of  Limita- 
tions^) ;  and  if  there  are  not  proper  Parties  to  the  Suit 

(a)  Pre.  Ch.  3  97.  Sel.  Ca.  1    Eq.   Ca.  Abr.    4.   PL   11. 

Cb.54     3  Ves.  19.5.  lOVes.  Rod.  Tr.  Ch.  59. 

406.     12  Ves.  317.  1    Eq.  (<?)  Red.  Tr.  Ch.  J64. 

Ca.  Abr.  2.  (/)  Red.  Tr.  Ch.  221,  234. 

(6)  12  Ves.  31 1.  Coop.  Tr.  302.  sed  vid.  Cary  8, 

(c)  Dick.   283.  1    Men.  and  Dick.  601. 

Rep.  154.  (g)    I  P.  Wins.  742,  767. 

(d)  1  P.  Wms.  752.     3  P.     2  Scb.  and  I*£r.  632.     1  Ball 
Wau.  348.     Com.  Rep.  590.     arid  Beatt.  531.    2  Ves.  j.  66. 

n  2 
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as  it  stands  on  the  Bill  of  Revivor,  that  Circumstance,  it 
would  seem,  may  be  pleaded  to  such  Bill  (a) :  in  like  man- 
ner,  if  the  Plaintiff  is  not  entitled  to  revive  the  Suit,  though 
a  Title  be  stated  in  the  Bill,  so  that  the  Defendant  cannot 
Demur,  a  Plea  may  be  resorted  to  (6).  And  if  the  Bill  be 
a  Bill  of  Revivor  merely,  in  a  Case  requiring  a  Bill  of  Re^ 
vivor  and  Supplement,  or  a  Supplemental  Bill  only,  it 
would  appear  that  the  Defendant  may  plead  such  Supple- 
mental Matter  (c) ;  but  it  has  been  held,  that  a  Defendant 
cannot  to  a  Bill  of  Revivor  put  in  a  Plea  which  has  been 
pleaded  by  the  original  Defendant,  and  over-ruled  (d) :  a 
Defendant,  however,  has  been  allowed  to  put  in  a  new  Plea 
in  bar,  to  a  wire  facias  to  revive  the  Decree  (e).  It  should 
seem  that  if  a  Defendant  dies  after  the  Hearing  of  the 
Cause,  and  before  Judgment,  it  is  not  necessary  to  revive 
before  Judgment  is  given  (f).  And  where  the  Plaintiff* 
in  a  Bill  of  Revivor,  omitted  to  make  one  of  the  Defend* 
ants  a  Party,  it  was  held  as  no  Ground  for  a  re-Hearing; 
the  Proceedings  having  been  carried  on  in  such  Defend- 
ant's Name.  So  where  a  Feme  covert  has  sued  as  sde  to  a 
Decree,  the  Husband  has  been  allowed  to  proceed  as  if 
Party  to  the  Record  (g). 

A  Suit  entirely  abated,  may  be  revived  as  to  Part  only, 
or  as  to  Part  by  one  Bill,  and  as  to  the  other  Part  by  ano- 
ther Bill,  where  the  Rights  of  the  Plaintiff  are  vested,  Part 
in  his  Real,  and  Part  in  his  Personal  Representatives  (A). 

A  Bill  of  Revivor  must  state  the  Original  Bill,  the  several 
Proceedings,  and  show  a  Title  to  revive,  and  charge  that 
the  Cause  ought  to  be  revived,  and  stand  in  the  same 
Condition,  with  respect  to  the  Parties  in  the  Bill  of  Re- 
vivor, as  it  was  in  with  respect  to  the  Parties  to  the  Original 
Bill,  at  the  Time  the  Abatement  happened,  and  pray  that 

(a)   11   Ves.  313.      Coop.  (<?)  Dick.  34. 

Tr.  302.  (/)  9  Ves.  461. 

(*)  Red.  Tr.  Ch.  234.  (g)  Chan.    Rep.  252.      5 

(c)  13 Ves.  161,  483.    Coop.  Madd.  449. 

Tr.  308.  (h)  Red.  Tr.  Ch.  68.   Coop. 

(d)  3  Bro.  C.  C.  70.  PI.  71.     1  Eq.  Ca.  Abr.  3, 4. 
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the  Suit  may  be  revived  accordingly ;  and  if  an  Admission 
of  Assets,  or  an  Account  be  required,  that  Defendant  may 
admit  Assets  or  set  forth  an  Account  (a).  If  the  Defend- 
ant to  the  Original  Bill  die  before  Answer,  or  after  an 
Answer  excepted  to,  or  after  Amendments  made  in  the 
Bill,  and  no  Answer  put  in,  the  Bill  must  pray  an  Answer 
to  the  Original  Bill,  and  to  the  Exceptions  or  Amendments 
remaining  unanswered,  or  both.  If  the  Plaintiffs,  or 
those  standing  in  their  Right,  after  a  Decree,  neglect  to 
revive,  the  Defendant  may  file  a  Bill  of  Revivor,  but  in 
such  Case,  the  Bill  merely  substantiates  the  Suit,  and  brings 
before  the  Court  the  Parties  necessary  to  see  to  the  Execu- 
tion of  the  Decree,  and  to  be  the  Object  of  its  Operations, 
mther  than  to  litigate  the  Claims  in  the  Original  Pleadings, 
except  so  far  as  they  remain  undecided  (ft).  But  for  the 
best  and  fullest  Information,  the  junior  Practisers  must 
consult  the  Work  of  the  noble  and  learned  Judge,  and 
other  learned  Writers  before  referred  to  (c). 

The  Death  of  a  Plaintiff  is  supposed  to  occasion  the 
Necessity  of  a  Bill  of  Revivor  in  the  Suit. 

The  Bill  of  Revivor  may  be  prepared  by  the  Solicitor, 
and  the  Draught  perused  and  signed  by  Counsel;  but  the 
Observations  before  made  upon  the  Original  Bill,  apply  with 
so  much  force  and  propriety,  to  every  subsequent  Pleading, 
that  it  seems  to  be  more  advisable  to  lay  Instructions, 
accompanied  by  the  Original  Bill,  and  other  Pleadings* 
before  the  junior  Counsel  who  prepared  or  perused  and 
signed  the  Original  Bill,  with  a  handsome  Fee,  suitable  to 
the  Trouble  and  Difficulty  he  may  be  supposed  to  have,  in 
preparing  and  settling  the  Bill. 

The  Bill  must  be  fairly  transcribed  upon  Parchment 
with  a  five  Shilling  Stamp  upon  each  Skin,  and  the  Coun- 
sel's Name  written  at  the  Foot  of  the  last  Skin :  for  further 

(a)  Red.  Tr.  Ch.  »,  60.  \c)  Madd.  Cb*  Beafte's 
2  Madd.  Ch.  634.  Ploas  and   Costs.      Cowpert 

(b)  Red.  Tr.  Ch.  62.  Treatise  on  Pleading. 
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Information  the  Directions  before  given  for  preparing  and 
ingrossing  the  Original  Bill  will  be  found  sufficient.  The 
Bill  ingrossed  must  be  delivered  to  the  Plaintiffs  Clerk  in 
Court,  in  the  Six  Clerks'  Office,  to  be  filed ;  and  a  Prcecipc 
for  a  Subpoena,  must  be  left  at  the  Subpoena  Office  in  the 
Rolls- Yard,  in  the  following  Form : 

"  Subpoena  John  Stevens  the  Elder,  to  appear  in 
4<  Chancery,  returnable  the  28th  Day  of  Novem- 
"  ber,  instant,  to  revive  and  answer  at  the  Suit  of 
"  John  Lawrence  and  others,  Plaintiffs.* 
Duncombe,  6th  Nov.  1820. 
The  Instruction  before  given  for  Service  of  this  Sub- 
poena must  be  followed  in  the  present  Instance,  and  the 
Appearance  of  the  Defendant  within  the  Time  limited  in  a 
Town  or  Country  Cause,  as  the  Case  may  be,  must  be  en* 
forced  by  the  ordinary  Course  of  Process  of  Contempt, 
attending  in  all  Cases  of  Service  of  Process  to  the  filing  the 
Affidavit  of  Service,  &c.  previous  to  the  Issuing.  The  De- 
fendant has  of  course  eight  Days  after  his  Appearance  to 
put  in  his  Answer,  or  to  show  Cause  by  Plea  or  Demurrer 
against  reviving  the  Cause;  but  as  an  Answer  to  a  mere 
Bill  of  Revivor  is  not,  in  all  Cases  required,  the  Plaintiff's 
Solicitor,  at  the  Expiration  of  the  eight  Days  after  Defend- 
ant's Appearance,  if  no  Plea  or  Demurrer  be  filed,  or  Order 
for  Time  served,  must  apply  to  the  Court  by  Motion,  as  of 
course,  for  an  Order,  that  "  the  Cause  may  stand  revived, 
c<  the  Defendants  Time  for  answering  being  out?  which 
the  Court  will  make,  though  Defendant  insists,  by  his  An- 
swer, that  the  Plaintiff  is  not  entitled  to  revive ;'  for  this, 
it  should  seem,  ought  to  be  shown  by  Plea  or  Demurrer  ; 
a  Defendant,  by  his  Answer  to  a  Bill  of  Revivor,  is  not  to 
contest  the  Justice  of  a  Decree,  but  only  to  show  Cause 
against  it  (a)/  The  Order  must  be  drawn  up,  passed 
and  entered  at  the  Register  Office,  and  served  as  usual  upon 
the  adverse  Clerk  in  Court,  and  left  with  the  Plaintiff's 

(*)  Dick.  20.     1  Eq.  Ceu  Abr.  3.     2  Froom.  548. 
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Clerk  in  Court ;  but  if  an  Order  to  dispiiss  has  been  ob- 
tained after  an  Abatement,  although  irregular,  it  is  not  to 
be  regarded  as  a  nullity,  the  Order  must  be  discharged 
before  the  Plaintiff  can  obtain  an  Order  to  revive  (a).  And 
if  it  should  appear  at  the  Hearing  that  the  Plaintiff  had  no 
Title  to  revive,  he  cannot  have  a  Decree  (0) ;  but  it  appears 
to  be  unnecessary  to  revive  against  a  Defendant  who  has 
not  answered  (c). 

In  an  Injunction  Cause,  if  the  Suit  abates  by  the  Death 
of  the  Plaintiff,  the  obtaining  an  Order  nisi  by  the  De- 
fendant to  revive,  or  to  dissolve  the  Injunction,  which  is  of 
course,  obliges  an  immediate  Revival  of  the  Suit  (d). 

If  the  Defendant  has  appeared  and  answered  the  Origi- 
nal Bill,  if  he  cannot  be  found  to  be  served  with  the  Sub- 
poena to  revive  and  answer 9  it  should  seem  that  the  Plaintiff 
must  proceed  under  the  Stat.  5  Geo.  2.  c.  25,  to  have  the 
Bill  taken  pro  Con/esso  (e) ;  but  although  the  Defendant 
has  appeared  to  and  answered  the  Original  Bill,  the  Court 
will  not  make  an  Order  that  Service  of  the  Subpoena  to  re- 
vive and  answer  on  the  Defendant's  Clerk  in  Court  in  the 
original  Cause,  should  be  good  Service  upon  the  Defend- 
ant^. It  seems  to  be  undecided  whether  a  Defendant  to 
the  Original  Bill,  who  has  run  out  the  usual  Orders  for 
Time  to  answer,  is  entitled  over  again  to  obtain  the  usual 
Course  of  Orders  for  Time  to  answer  a  Bill  of  Revivor  (g). 
Notwithstanding  an  Abatement  by  Death,  the  Court,  some- 
times by  Consent  of  all  Parties  interested,  will  order  colla- 
teral Matters  to  be  done,  as  the  Delivery  of  Deeds,  &c,  or 
Payment  of  Money  out  of  the  Bank,  &c.  But  this  seems 
to  be  restricted  to  Cases  where  the  Court  must  deliver  itself 

(a)  1  Meri.  361.  (e)  Z  Br.  Ch.  C.  127.   Dick. 

{6)  3  P.  VVms.  348.  Red.     63. 

Tr.  Ch.  234.  (/)  Dick.  545,  6.    2  Cox, 

(c)  1  Vem.  308.  389. 

(d)  Sel.  Ca.  Ch.  24.  1  Cox         (g)  1 1  Ves.  306. 
Rep.  50,  411. 
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from  the  Custody  thereof  some  Way  or  other,  and  proceeds 
ex  officio  (a). 

If  the  Plaintiff  should  be  advised  that  the  Defendant's 
Answer  admits  the  Plaintiff's  Case,  or  sufficient  to  enable 
the  Plaintiff*  to  hear  the  Cause  without  the  Examination  of 
Witnesses  (A),  he  may  set  down  the  Cause  for  hearing  upon 
Bittand  Answer  only ;  but  in  such  Case  the  whole  of  the 
Answer  is  admitted  in  all  Points  as  true(c),  and  therefore 
it  would  be  advisable  previously,  to  lay  a  State  of  the  Case, 
and  the  Pleadings,  &c,  before  some  senior  Counsel,  for  his 
Advice  and  Opinion  thereon. 

If  the  Defendant's  Answer  is  full  and  sufficient,  and  the 
Bill  requires  no  Amendment  to  put  the  Facts  in  issue,  the 
Plaintiff  must  file  a  Replication,  which  is  the  Plaintiff's 
Answer  or  Reply  to  the  Defendant's  Plea  or  Answer,  and 
is  merely  a  general  Denial  of  the  Truth  of  the  Plea  or 
Answer,  and  of  the  Sufficiency  of  the  Matter  therein  al- 
leged, to  bar  the  Plaintiff's  Suit;  and  an  Assertion  of  the 
Truth  and  Sufficiency  of  the  Bill  (d).  Formerly  Replica- 
tions were  General  or  Special  (e) ;  the  latter  were  occa- 
sioned by  the  Introduction  of  new  Matter  in  the  Plea  or 
Answer ;  but  the  unnecessary  Length  of  Pleading  it  gave 
rise  to,  induced  the  Necessity  of  altering  the  Practice,  and 
Special  Replications  are  now  out  of  use  (/) :  Amendments 
of  the  Bill  have  been  substituted,  and  the  Plaintiff  must  be 
relieved  according  to  the  Form  of  the  Bill,  in  its  original  or 
amended  State :  but  a  distinguished  Writer  has  observed, 
that  if  a  Plaintiff  is  disposed  to  controvert  a  Part  of  a  Case 
made  by  an  Answer,  and  to  admit  the  Rest,  he  may  still  put 
in  a  Replication  so  far  Special,  that  it  is  confined  to  the 

(a)  2  Ves.  400.       I    Ves.  (<f)    Red.    Tr.    Ch.     259. 

185,  6.     Eq.  Ca.  Abr.  2.  Coop.  Tr.  328. 

(6)   Prac.   Reg.   Wy.    Ed.  (<?)  Harg.  J.  Arg.  508. 

374.  (f)  Red.    Tr.     Ch.    260. 

(c)  Totb.  55.     Orf.  Can.  1  Veru.  351. 
Bea.  Ed.  180.     2  Atk.  377. 
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particular  Matter  controverted,  instead  of  bong  a  general 
Denial  of  die  Truth  of  the  whole  Answer,  and  then  Defendant 
is  put  to  the  Proof  only  of  the  Matter  replied  to  (a).  Where 
there  is  a  Plea  and  Answer,  and  the  Plaintiff  replies,  the 
Replication  most  be  to  both  Plea  and  Answer ;  a  Reply  to 
the  Plea  only,  would  be  irregular  (b) ;  or  if  the  Defendant 
rests  his  Defence  upon  a  Plea  only,  the  Plaintiff  may  put 
the  Facts  pleaded  in  issue,  by  a  Replication  (c) :  not  so,  if 
the  Defendant  disclaims  generally ;  there,  if  the  Plaintiff 
replies,  it  would  be  at  the  Risk  of  Costs ;  but  not  if  the 
Disclaimer  be  to  Part,  and  a  Plea  and  Answer  to  the  Re- 
sidue^. Where  a  Supplemental  Bill  is  not  a  Supple- 
mental Suit,  but  only  introduces  Supplemental  Matter  to 
sustain  Relief  by  the  same  Plaintiff  from  the  same  Defendant, 
the  whole  Record  is  one  Cause,  and  a  General  Replication 
applies  to  the  whole  Record,  and  not  merely  to  the  Original 
Bill  (e).  Where  a  Notice  to  dismiss  for  Want  of  Prose- 
cution, had  been  given,  and  before  the  Motion  came  on,  a 
Replication  had  been  filed,  the  Court  held  the  Replication 
to  be  regular,  but  allowed  the  Defendant  the  Costs  of  the 
Motion  (jy  If  a  Plaintiff  replies  to  an  Answer,  and  with- 
out Jtejoinder  or  Rules  to  produce  Witnesses,  brings  the 
Cause  to  a  Hearing,  the  Answer  will  be  taken  as  true; 
the  Defendant  being  deprived  of  the  Opportunity  of  going 
into  Proof  (£*);  and  although  the  Plaintiff  needs  no  Wit- 
ness on  his  Part,  it  may,  in  some  Cases,  be  necessary  to 
reply,  and  put  the  Defendant  on  Proof  of  some  Part  of  his 
Answer,  aa  where  the  Answer  admits  an  Allegation,  and 
sets  up  some  further  Matter  in  bar  of  Plaintiff's  Equity  (A). 
The  Plaintiff,  after  Replication,  must  serve  Defendant  with 

(a)  Red.  Tr.  Ch.  260.  (e)  5  Madd.  427. 

(6)  2  Vera.  46.     2  Madd.  (f)  4  Madd.  30. 

Ch.  350.  (g)  2  Cha.  Ca.  21 . 

(c)  Dick.  510.  (h)  Prax.  Aim.  1 4. 

(<*)3Atk.58i.    PracReg. 
Wy.  Ed.  374. 
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a  Subpoena  to  rejoin,  unless  he  will  appear  gratify  which 
puts  the  Cause  completely  at  issue  between  the  Parties. 
A  Rejoinder  is  never  filed.  Immediately  after  Defend- 
ant's Appearance  to  rejoin  gratis,  or  after  the  Return  of 
the  Subpoena,  the  Parties  may  proceed  to  the  Examination 
of  their  Witnesses  in  support  of  the  Facts  alleged  in  the 
Pleadings  on  each  Side  (a).  Wherever  Witnesses  are  to 
be  examined  in  chief,  a  Replication  must  be  filed :  so  it 
has  been  said  to  be  the  Course  of  Practice  where  an  Infant  is 
a  Party,  who,  as  his  Answer  cannot  be  read  against  him,  can 
admit  nothing ;  that  the  Plaintiff,  therefore,  must  prove  his 
Case  (6)  ;  but  upon  an  Application  to  discharge  an  Order 
obtained  by  an  Infant  Plaintiff  to  withdraw  his  Replication 
upon  Payment  of  twenty  Shillings  Costs,  this  Rule  as  to 
an  Infant  was  disputed;  and  Lord  Eldon  observed, 
that  it  had  been  said,  that  in  the  Case  of  an  Infant  Plain- 
tiff, there  must  be  a  Replication,  but  that  he  never  could 
find  it  laid  down  in  any  Book  of  Practice:  and  that  a  Plain- 
tiff may  of  course  apply  to  withdraw  his  Replication  upon 
Payment  of  twenty  Shillings  Costs,  without  amending,  and 
refused  to  discharge  the  Order  (c).  It  should  seem  that  a 
Plaintiff  may  apply  to  withdraw  his  Replication,  and  amend 
the  Bill,  as  of  course,  unless  some  further  Proceeding  has 
been  taken  in  the  Cause,  or  the  Plaintiff  has  undertaken  to 
speed  the  Cause :  where  Rules  had  been  given  to  produce 
Witnesses,  and  an  Application  was  made  to  withdraw  the 
Replication,  and  the  Rules  to  produce  Witnesses,  and  for 
Leave  to  amend  the  Bill,  the  Court  held  that  the  Motion 
required  Notice,  and  a  Special  Case  to  support  it  (d).  The 
Court  will  not  permit  a  Plaintiff  to  withdraw  the  Replica- 
tion, unless  it  be  added  for  the  Purpose  of  Amendment ; 
and  in  some  Instances,  the  Court  has  expected  the  Plaintiff 

(a)  Mos.  296.  (c)  3  Ves.  and  Bea.  20. 

(A)   2  Madd.  Chanc.  275.         (J)  4  Madd.  212. 
2  Atk.  377.     1  P.  Wms.  237. 
note. 
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to  shew  the  Materiality  of  the  Amendment,  and  why  the 
Matter  of  Amendment  was  not  stated  before  (a).  But 
there  are  Instances  where  Liberty  has  been  given  to  amend 
without  withdrawing  the  Replication  (b).  If  Witnesses 
have  been  examined,  and  by  a  Mistake,  a  Replication  has 
not  been  filed,  the  Court  has  permitted  a  Replication  to  be 
filed,  nunc  pro  tunc  (c).  And  for  the  Purpose  of  giving 
Notice  under  the  Stat.  49  Geo.  8.  c.  121.  s.  11.,  to  dis- 
pute an  Act  of  Bankruptcy,  and  petitioning  Creditor's 
Debt,  after  Witnesses  have  been  examined,  the  Court  has 
made  an  Order  to  withdraw  the  Rejoinder,  and  rejoin 
de  novo ;  but  being  an  Act  of  Indulgence,  the  Court  re- 
quires an  Affidavit  of  Surprise  or  Accident,  and  that  it  will 
be  essential  to  the  Justice  of  the  Case,  and  upon  the  Terms 
of  admitting  particular  Facts  in  Evidence,  and  the  Pay- 
ment of  such  Costs  as  the  Court  shall  direct.* 

A  Replication  filed  on  the  Day  a  Motion  was  made  to 
dismiss  the  Bill,  has  been  held  regular ;  and  whether  it  was 
filed  after  the  Motion  to  dismiss,  or  before,  is  immaterial, 
there  being  no  Fraction  of  a  Day,  the  Costs  of  the 
Motion  were  refused  (d) :  but  a  Replication,  filed  after  an 
Order  to  dismiss,  though  before  Service  of  the  Order,  will 
not  prevent  the  Effect  of  the  Order,  which  operates  from  the 
Time  of  its  being  pronounced ;  but  the  Practice  not  being 
previously  settled,  the  Bill  was  restored  on  Terms,  and 
Payment  of  Costs  (e). 

(a)  3  Atk.  565.     1  Ves.  j.         (c)  Mos.  296. 
476.    7  Ves.  130.     3  Anstr.         (d)  5  Madd.  60. 

807.    2  Madd.  Ch.  276.  (*)  1  Ja.  and  Walk.  2S4. 

(b)  2  Dick.  768. 

f  1  Ves.  and  Bea.  221 .  1  Coop.  Ch.  Rep.  270.  1  Men. 
Rep.  4.,  and  the  Cases  there  cited,  by  which  it  appears  that  the 
Commission  of  Bankruptcy  and  Proceedings  are  not  conclusive 
Evidence  of  the  Act  of  Bankruptcy,  but  subject  to  be  contro- 
verted like  any  other  Evidence,  and  so  decided  iu  the  Courts  of 
King's  Bench  and  Exchequer. 


188  PRACTICAL  DIRECTIONS 

Replications  are  not  settled  or  signed  by  Counsel,  and 
there  may  be  Instances,  as  a  learned  Writer  has  observed, 
where  Causes  have  been  heard,  and  no  Issue  has  been 
joined  between  the  Parties  (a).  The  Replication  b  a 
printed  Form  of  Words  upon  a  five  Shilling  stamped  Parch- 
ment, which  the  Clerk  in  Court  prepares,  and  fills  up  with 
the  Names  of  the  Parties  to  the  Suit,  the  Term,  and  the  Year. 
A  Special  Replication  requires  the  Signature  of  Counsel 

The  Plaintiff*  is  entitled  as  of  course  till  the  end  of  the 
third  Term,  after  the  coming  in  of  Defendant's  Answer,  to 
file  a  Replication,  exclusive  of  the  Term  in  which  the  Re- 
plication is  filed,  and  until  the  Bill  is  actually  dismisand  a 
Replication  may  be  filed ;  upon  Notice  given  to  dismiss, 
the  Plaintiff  may  avail  himself  of  the  Interval,  and  file  a 
Replication  before  the  Motion  cornea  on*  but  he  would  be 
subject  to  the  Costs  of  the  Motion  (b).  The  Plaintiff's 
Solicitor  gives  Instructions  to  his  Clerk  in  Court  to  file  a 
Replication  to  Defendant's  Plea  and  Answer,  or  both ;  and 
in  strict  Practice  the  Replication  should  be  filed  before  the 
Issuing,  or  at  least  before  the  Return  of  the  Subpoena  to 
rejoin,  at  the  peril  of  Taxed  Costs,  and  the  Loss  of  the 
Writ  (c).  After  the  Replication  is  filed,  the  next  Step  is 
to  serve  Subpoenas  to  rejoin ;  the  Cause  is  not  till  then  at 
issue,  and  the  Parties  may,  immediately  after  Appearance 
to  rejoin,  proceed  to  the  Examination  of  Witnesses*  Sub- 
poenas to  Rejoin,  returnable  on  a  Day  in  Term,  may  be 
obtained  by  leaving  a  Praecipe  at  the  Subpoena  Office, 
without  any  Application  to  the  Court ;  but  in  that  Case 
they  must  be  served  on  the  Defendants  in  the  same  Manner 
as  the  Subpoena  to  appear  and  Answer ;  but  in  order  to 
save  Trouble  and  Time,  it  is  now  in  every  Case  usual  to 
apply  for  an  Order  by  (d)  Petition  to  the  Master  of  the 
Rolls,  for  Leave  to  sue  out  Subpoenas  to  rejoin,  return- 
able immediately,  and  that  Service  thereof  on  the  Defend- 
ed Coop.  Ch.  PI.  331.  (e)  Old.  Can.  Bea.  Ed.  106. 
(6)  4  Madd.  39.  (<*)  Ibid*  185. 
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M?s  Clerk  in  Court  may  be  deemed  good  Service  on  the 
Defendants,  or  sometimes  the  Order  is  obtained  by  Motion 
to  the  Court,  which  is  of  course*  If  there  are  any  Wit- 
nesses, who  reside  in  the  Country,  to  be  examined,  it  is 
usual  to  add  to  the  Motion,  or  Petition,  a  Request  for  Per- 
mission  "  to  sue  out  a  Commission  for  the  Examination  of 
"  Witnesses,  returnable  without  Delay,  and  that  the  De- 
"  fendant's  Clerk  in  Court  may,  in  four  Days  after  Notice, 
"join,  and  strike  Commissioners1  Names,  or  in  Default 
"  thereof,  that  the  Plaintiffs  may  have  a  Commission  di- 
"  rected  to  their  own  Commissioners,  with  Liberty  to  exe- 
"  cute  the  same  in  Term  Time ;"  all  which  is  granted  of 
course.  The  Order  must  be  drawn  up,  passed,  and  en- 
tered, at  the  Register  Office,  and  the  Subpoenas  obtained 
from  the  Subpoena  Office,  which  will  be  made  out  there  on 
the  Production  of  the  Order,  and  a  Praecipe  left  in  the 
following  Form : 

"  Subpoena  for  George  Wilson,  William  Johnson 
"  and  Stephen  Lawrence,  to  rejoin,  at  the  Suit 
"  of  John  Lawrence  and  others,  returnable  im- 
u  mediately. 

«  Kensit,  Solicitor,  15th  November,  1820." 


The  same  Rules  apply  to  this  Subpoena,  with  respect  to 
the  Number  of  Defendants,  &c,  as  to  the  Subpoena  to 
appear  and  answer.  The  Order  and  Subpoenas  must  be 
served  on  the  Defendants'  Clerk  in  Court;*  and  if  a-f- 

*  Service  on  bis  Copying  Clerk,  at  his  Seat  in  the  Six  Clerks' 
Office  is  sufficient,  showing  the  original  Order. 

t  The  Practice  now  universally  acquiesced  in  is,  not  to  issue 
a  Commission  for  the  Examination  of  Witnesses  in  the  Country 
at  a  less  Distance  than  twenty  Miles  from  London,  and  certainly 
the  Travelling  and  other  Expences  of  Witnesses  to  London  from 
a  much  greater  Distance  than  twenty  Miles,  will  he  less  than  the 
Espence  of  executing  a  Commission  in  the  Country. — But  on  the 
Point  of  Practice,  see  Ord.  Can.  Bea.  Ed.  1 93,  where  ten  Miles, 
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Commission  for  the  Examination  of  Witnesses  in  the  Coun- 
try is  to  be  issued,  it  must  be  made  out  by  the*  Clerk  in 
Court,  and  Instructions  must  be  given  to  him  with  Com- 
misioners'  Names,  usually  four,  on  the  Part  of  the  Plain- 
tiffs, with. Directions  to  let  such  two  of  the  Commissioners' 
Names  stand  as  the  Plaintiff  wishes,  and  to  strike  out  two 
of  the  Defendants"  Commissioners'  Names,  which  is  called 
striking  Commissioners*  Names. 

The  Cause  being  now  at  Issue,  all  Parties  proceed  to 
examine  Witnesses  in  support  of  their  Case,  stated  in  the 
Pleadings :  the  Plaintiff  must  prepare  Instructions  for  In- 
terrogatories for  the  Examination  of  his  own  Witnesses, 
and  for  the  Cross-Examination  of  such  of  the  Defendants' 
Witnesses  as  may  be  deemed  necessary.  The  Interroga- 
tories should  be  prepared  and  settled  by  Counsel,  and  for 
the  Examination  of  Witnesses  in  Town,  filed  in  the  Exa- 
miner's Office,  in  the  Rolls  Yard. 

If  a  Will  of  Real  Estate  is  to  be  proved  in  the  Cause, 
the  original  Will  must  be  obtained  from  the  Commons,  or 
other  Ecclesiastical  Court ;  for  which  an  Application  must 
be  made  at  the  Prerogative  Office,  if  proved  there,  and  a 
Clerk  will  be  directed  to  attend  with  it  at  the  Examiner's, 
and  will  take  it  back  to  the  Prerogative  Office  when  the 
Examiner  has  no  farther  Occasion  for  it. 

But  considering  the  great  Importance  of  Evidence,  it 
would  be  more  advisable  for  the  junior  Practisers  to  prepare 

is  stated  an  the  Distance  from  London  within  which  no  Commis- 
sion for  the  Examination  of  Witnesses  shall  be  executed ;  but 
Lord  Rldon  has  observed,  that  it  is  impossible  for  the  Court,  in 
many  Instances,  to  support  its  present  Practice,  upon  the  Notion, 
that  a  continued  Practice  does  not  nullify  a  written  Order,  that 
much  of  modern  Practice  would  be  found  inconsistent  with  sub- 
sisting Orders :  and  upon  Principle,  repeated  Decisions  forming 
a  Series  of  Practice,  as  it  must  be,  against  an  Order,  may  with 
safety  bo  taken  to  amount  to  a  Reversal  of  that  Order.  1  Ves. 
and  Beo.  327. 
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Instructions,  and,  with  the  Pleadings  in  the  Cause,  to  lay 
them  before  the  Counsel  who  signed  the  Bill,  to  consider 
upon  the  Proof  necessary  to  be  adduced  on  the  Part  of  the 
Plaintiff,  and  the  Points  upon  which  to  cross-examine  De- 
fendants" Witnesses,  and  to  let  him  prepare  and  settle 
Interrogatories  for  that  Purpose.  The  Draft  of  the  Inter- 
rogatories  must  be  signed  by  Counsel  (a),  and  very  fairly 
and  correctly  transcribed,  upon  a  five  Shilling  stamped 
Parchment,  and  the  Counsel's  Name  set  thereto,  and  for 
the  Examination  of  Witnesses  m  Court,  which  compre- 
hends all  Witnesses  residing  in  London,  or  within  twenty 
Miles  (ft) :  the  Interrogatories  must  be  left  with  one  of  the 
Examiners,  at  the  Examiner's  Office,  in  the  Rolls  Yard, 
Chancery-lane,  which  is  termed  J&liflg- Interrogatories;  but 
if  any  Witnesses  are  to  be  examined  by  Commission,  the 
Plaintiff  should  file  with  the  Examiner  such  Interrogatories 
only  as  apply  to  Witnesses  residing  within  the  District  of 
the  Examiner's  Office.  The  Examiner  should  be  fully 
instructed  as  to  the  Points  in  the  Cause,  on  which  the  re* 
spective  Witnesses  are  to  be  examined,  and  a  Time  ap- 
pointed with  him  for  the  Examination.  Each  Witness 
attending  to  be  examined,  must  be  taken  by  a  Clerk  from 
the  Examiner's  Office  to  the  Public  Office  to  be  sworn  to 
the  Interrogatories  by  the  sitting  Master  there,  or  out  of 
Office  Hours,  by  any  other  Master  in  Chancery,  a  Jurat, 
stating  the  Name  of  the  Witness,  the  Day  and  Year,  &c, 
when  produced  and  sworn,  is  made  in  the  Margin  of  the 
Interrogatories,  and  signed  by  the  Master ;  but  before  the 
Witness  is  sworn  thereto,  the  Examiner's  Clerk  must 
show  the  Witness  at  the  Seat  of  the  adverse  Clerk  in  Court 
in  the  Six  Clerks'  Office,  and  at  the  same  Time  leave  a 
Notice  in  Writing  of  the  Name  cmd  Place  of  Dwelling  (c) 
of  the  Witness,  to  prevent  Witnesses  being  personated,  and 
to  give  an  Opportunity  for  Cross-Examination,  which  the 

(a)  Ord.  Can.  Bea.  Ed.  273,  (b)  Dick.  231. 

312.  (c)  Ord.  Can.  Bea.  Ed.  185. 
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Clerk  in  Court  sends  to  his  Client;  and  if  the  adverse 
Party  should  be  advised  to  cross-examine  such  Witness,  he 
should  instruct  his  Examiner,  and  file  Interrogatories  for 
that  Purpose.  It  should  seem  that  the  Party  producing 
the  Witness  is  obliged  to  procure  him  to  remain  or  return 
to  be  cross-examined ;  but  this  must  be  done  while  he  is 
under  Examination ;  for  if  the  Witness  has  completed  his 
Examination,  pending  which  no  Proceedings  have  been 
taken  to  cross-examine,  the  adverse  Party  takes  upon  him- 
self to  get  the  Witnesses  examined.  Where  a  Plaintiff's 
Witness  secreted  himself  before  he  was  cross-examined,  the 
Court  ordered  the  Plaintiff  to  procure  the  Attendance  of 
such  Witness,  or  the  Deposition  to  be  suppressed  (a). 

If  a  Witness  refuses  to  attend  to  be  examined,  a  Sub- 
poena must  be  taken  out  and  served  on  him  personally ; 
the  Praecipe  for  which  is  as  follows; 

"  Subpoena  for  William  Lax,  to  appear  in  Chancery, 
"  returnable  immediately,  to  testify  on  the  Behalf 
"  of  John  Lawrence  and  Others. 

"  Kensit,  19th  November,  1890." 

Three  Witnesses  only  can  be  inserted  in  one  Subpoena. 
Husband  and  Wife  are  considered  as  several  Witnesses, 
and  the  Christian  and  Surname  of  the  Wife  must  be  in- 
serted in  the  Praecipe  and  in  the  Writ  The  Subpoena  must 
be  served  personally  upon  each  Witness,  and  also  a  Sub- 
poena-notice in  Writing,  usually  signed  by  the  Examiner,  of 
the  Time  and  Place  of  Examination ;  and  it  is  usual  to  give 
or  tender  to  the  Witness  a  small  pecuniary  Compensation 
if  he  resides  within  the  Bills  of  Mortality,  and  is  summoned 
to  give  Evidence  within  them ;  in  the  Courts  of  Law  only 
one  Shilling ;  if  the  Witness  be  a  Married  Woman,  Service 
must  be  upon  her  personally,  and  the  Tender  of  Expences 
to  her,  and  not  to  her  Husband :  if  the  Witness  resides  in 
the  Country,  his  reasonable  Expences  for  coming  up  to 
Town  to  be  examined,  for  returning  back,  and  his  reason- 

(a)  Dick.  288.     Ord.  Can.  Bea.  Ed.  482. 


tc 
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able  stay  to  be  examined,  must  be  paid  or  tendered,  without 
which,  if  he  appears,  he  is  not  bound  to  give  Evidence. 
A  very  learned  Writer  (a)  has  observed,  that  with  respect  to 
Compensation  for  Loss  of  Time*  the  general  Rule  is,  that  it 
ought  not  to  be  allowed ;  Medical  Men  and  Attornies  seem 
to  form  an  Exception. 

The  Notice  may  be  in  the  following  Form : 
"  In  Chancery. 

«  Mr.  William  Lax, 
M  Take  Notice  that  by  virtue  of  a  Writ  of  Subpoena  issu- 
"  ing  out  of,  and  under  the  Seal  of  the  High  Court  of 
"  Chancery,  to  you  directed  and  herewith  served,  you 
"are  hereby  required  to  appear  personally,  before 
"  T.  H*  Phvmer,  Esq.,  one  of  the  Examiners  of  the 
said  Court,  on  Monday  the  24th  Day  of  November, 
instant,  by  ten  of  the  Clock  in  the  Forenoon  of 
the  same  Day,  at  the  Examiner's  Office,  in  the 
"  Rolls-Yard,  Chancery  Lane,  in  the  County  of  Mid- 
"  dlesex,  to  testify  the  Truth  according  to  your  Know- 
"  ledge,  in  a  certain  Cause,  now  depending  between 
"  John  Lawrence  and  others,  Plaintiffs,  and  George 
"  Wihon  and  others,  Defendants,  on  the  Behalf  of  the 
"  said  John  Lawrence,  and  others.  Dated  21st  Day 
"  of  November,  1820. 
*  To  William  Lax.  "  T.  H.  Plumer,  Examiner." 

The  Subpoena  and  Notice  must  be  served  personally  on 
the  Witness,  a  reasonable  Time,  two  Days  at  least  before 
the  Time  appointed  for  his  Examination.  If  he  then  re- 
fuses to  attend,  a  Certificate  must  be  taken  from  the  Exa- 
miner that  the  Interrogatories  are  filed,  and  that  the 
Witness  has  not  attended  to  be  examined :  and  an  Affidavit 
must  be  made  and  filed  of  the  personal  Service  of  the  Sub- 
poena and  Notice ;  and  an  Office  Copy  obtained  from  the 
Affidavit  Office,  and  Instructions  given  to  Counsel  to  move, 

(a)  Phillips's  End.  Vol.  I.  p.  4,  6,  7.     Mau.  and  Sol.  156. 
159.    1  Brod.  and  Bin.  515. 
Vol.  I.  o 
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that  the  Witness  may  be  ordered  to  attend  the  Examiner, 
apd  tbe  Court  will  make  an  Order  for  the  Attendance  of 
the  Witness,  at  his  own  Expence,  to  be  sworn  and  exa- 
mined, in  four  Days ;  or  that  he  shall  stand  committed  to 
the  Fleet  Prison.  The  Order  being  drawn  up,  passed,  and 
entered,  must  be  served  personally  on  the  Witness*  If  he 
still  refuses  to  attend  to  be  examined,  a  Certificate  of  the 
Default  must  be  obtained  from  the  Examiner,  and  an  Affi- 
davit of  the  personal  Service  of  the  Order  and  Notice  on  the 
Witness  made  and  filed,  and  an  Office  Copy  taken,  and  an 
Application  made  thereon,  with  the  Certificate,  to  the  Court, 
that  the  Witness  may  stand  absolutely  committed  to  the  Fleet 
Prison,  which  will  be  ordered  of  course.  The  Order  being 
drawn  up,  passed,  and  entered,  must  be  delivered,  with 
Instructions,  to  the  Tipstaff,  or  to  the  Warden  of  the  Fleet, 
who  will  obtain  a  Warrant  thereon  from  the  Lord  Chan- 
cellor's Secretary,  and  will  apprehend  the  Witness  under 
the  Authority  of  the  Warrant,  where  he  must  remain  in 
custody  until  he  has  been  fully  examined  on  the  Interroga- 
tories, paid  the  Costs  of  Contempt,  and  until  the  Court 
make  an  Order  for  his  Discharge,  which  he  may  obtain  upon 
producing  a  Certificate  from  the  Examiner  of  his  having 
attended  and  completed  his. Examination,  and  also  a  Con- 
sent by  the  Clerk  in  Court,  showing  that  the  Costs  of 
Contempt  are  paid  or  satisfied,  either  by  Motion  in  Court, 
or  by  a  Petition  to  the  Master  of  the  Rolls.*  The  same 
Method  is  used,  to  compel  the  Attendance  of  a  Witness 
who  refuses. to  be  sworn,  or  who  has  been  sworn,  and  after- 
wards refuses  to  attend  the  Examiner  to  finish  his  Exami- 

*  The  Consent  is  merely  to  show,  that  the  Costs  of  Contempt 
are  satisfied,  and  is  not  necessary  if  the  Court  can  be  satisfied  in 
any  other  Manner.  If  the  Order  directs  that  the  Payment  or 
Tender  of  the  Costs  should  bo  verified  by  Affidavit,  the  Order, 
accompanied  by  such  Affidavit,  is  imperative  upon  the  Gaoler, 
and  he  is  obliged  to  discharge  the  Party :  his.  Disobedience  would 
be  a  Contempt.     1  Madd.  Rep.  109* 
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nation ;  and,  likewise,  where  he  has  been  examined,  but 
refuses  to  sign  his  Deposition  (a). 

A  Witness  confined  in  Prison  may  be  examined  there ; 
for  which  Purpose,  within  twenty  Miles  of  London,  a  Master 
in  Chancery,  together  with  the  Examiner,  will  attend  him 
in  Prison,  with  the  interrogatories,  which  must  be  pre- 
viously filed  at  the  Examiner's  Office,  to  which  the  Witness 
must  be  sworn  in  the  usual  Manner.  The  Examiner  should 
be  appointed  two  or  three  Days  before  the  Time  of  taking 
the  Examination ;  and  a  two  Days'  Notice  thereof  in  Wri- 
ting, must  be  served  upon  the  Clerk  in  Court  for  the' 
adverse  Party,  naming  the  Witness  and  Place  of  Confine- 
ment, in  order  that  he  may  cross-examine  him,  if  he  is  so 
advised.  A  Witness  within  the  like  Distance,  incapable  of 
attending  from  Sickness  or  Infirmity,  may  obtain  an  Order 
to  be  examined  at  his  Residence  (ft).  These  Instructions, 
however,  apply  only  to  the  Case  where  the  Witness  is 
within  twenty  Miles  of  London ;  if  at  a  greater  Distance, 
a  Commission  to  examine  Witnesses  must  be  issued  to  take 
the  Deposition  of  the  Witriess  there ;  the  Witness  cannot 
he  sworn  before  a  Master  Extraordinary  in  any  Case. 

Where  a  Deed,  a  Will,  or  other  Document  necessary  to 
be  proved  on  the  part  of  the  Plaintiff,  or  of  any  other  Party 
in  the  Cause,  is  admitted  by  a  Defendant's  Answer,  to  be 
in  his  Custody  or  Possession,  and  he  refuses  to  leave  it  with ' 
the  Examiner  to  be  proved  in  the  Cause,  an  Application  by' 
Motion  must' be  made  to'  the  Court  for  an  Order  upon  the 
Defendant  to  produce  and  leave  it  with  the  Examiner  (c). 
A  Notice  in  Writing*'  two  Days  previous  to  the  Motion, 
must  be  served  upon  the  Defendant's  Clerk  in  Court;  and 
in  support :  of  the  Motion,  the  Admission  of  the  Fact  from 
the  Office  Copy  of  Defendant's  Answer  will  be  sufficient  to 
to  obtain  the  Order,  whicb  must  be  drawn  up,  passed,  and 

(a)  12  Ves.  201.  3  P.  Wms.  364.    4  Ves.  66. 

(6)  4  Madd.  4«3.  15  Ves.   408.     1   Swanst  7. 

jc)  2  P.   Wms.  176.  409.     535. 

o2 
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entered  at  the  Register  Office,  and  served  upon  the  Defend- 
ant's Clerk  in  Court :  and  in  adverse  Cases  an  Affidavit 
of  Service  of  the  Notice  will  be  required,  or  at  least  pro- 
duced to  the  Register  before  he  delivers  out  the  Order. 
To  make  this  Proceeding  effective,  the  Original  Order  must 
be  left  with  the  Plaintiff's  Clerk  in  Court,  and  a  Writ  of 
Execution  of  the  Order  made  out  by  him,  which  must  be 
served  personally  upon  the  Defendant,  by  delivering  to, 
and  leaving  with  him  a  correct  Copy  of  the  Writ,  and 
shewing  the  Original  Writ,  under  Seal,  at  the  Time  of  Ser- 
vice. Upon  Defendant's  Neglect  or  Refusal,  an  Affidavit  of 
the  personal  Service  of  the  Writ  must  be  made  and  filed, 
and  a  Certificate  from  the  Examiner  of  the  Default  left  with 
the  Clerk  in  Court,  with  Instructions  to  make  out  an  At- 
tachment, which  must  be  delivered  to  the  Sheriff  to  be  car- 
ried into  Effect,  and  to  which  there  can  be  no  Bail:  or  as  it 
should  seem,  the  Motion  may  be  for  an  Attachment  against 
the  Defendant  for  his  Contempt  in  not  obeying  the  Order 
for  Production  supported  by  an  Affidavit  of  die  Fact  (a). 
It  may  be  useful  to  remark,  that  unless  the  Deeds,  or  other 
Documents,  are  admitted  or  appear  by  Defendant's  Answer 
to  be  in  his  Possession  or  Power,  though  the  Fact  of  De- 
fendant having  the  Custody  may  be  collected  by  inference, 
and  sufficiently  manifest  from  the  Answer,  and  the  Admis- 
sion shown  by  Affidavit  to  that  Effect;  the  Court  will 
not  make  any  Order  for  Production,  nor  allow  the  Fact  to 
be  proved  by  Affidavit  (6);  but  Leave  will  be  given  to 
amend  the  Bill  for  the  Purpose  of  obtaining  the  Admission, 
though  the  Cause  may  be  at  issue  (c) ;  but  if  Defend- 
ant seeks  a  Production  of  Deeds,  &c,  in  the  Plaintiff's 
Possession,  he  cannot  obtain  an  Order  for  that  Purpose ;  he 
must  file  a  Cross-Bill  (d). 

If  a  Person,  not  Party  to  the  Cause,  has  a  Deed  or  Docu- 

(a)  1  Swanst.  536.  (d)  3  Men.  292.     18  Ves. 

(6)19Vcs.  144. 14  VTes  211.     484.    Dick.  778. 
(c)   1  Ja.  and  Walk.  227. 
4  M add.  391. 
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ment  in  his  Possession,  which  is  required  to  be  given  in 
Evidence,  a  Subpoena  duces  tecum  must  be  obtained,  and 
served  personally  on  the  Witness :  an  Attorney  cannot  be 
compelled  but  by  the  same  Process  (a). 
The  Praecipe  will  be  in  the  following  Form : 

"  Subpoena  for  Francis  Arnold  to  appear  in  Chancery, 
w  returnable  immediately,  to  testify  on  the  Behalf  of 
"  John  Lawrence,  and  others ;  and  to  bring  with 
<s  him  and  produce  a  certain  Indenture  of  Settle- 
ment, bearing  Date  the  10th  Day  of  May,  1795, 
and  made  between  [describe  the  Deed]  in  his  Cus- 
tody. 

«  Gregg,  Solicitor,  19th  November,  1820.* 
The  Writ  of  Subpoena  duces  tecum  is  of  compulsory  obli- 
gation on  a  Witness  to  produce  Papers  thereby  demanded, 
which  he  has  in  his  Possession,  and  which  he  has  no  lawful 
or  reasonable  Excuse  for  withholding,  of  the  Validity  of 
which  Excuse  the  Court,  and  not  the  Witness,  is  to 
judge  (b) ;  the  Discretion  of  the  Judge  will  guard  the  Inter- 
ests of  third  Persons  (c).  An  Action  lies  against  a  Party  who 
refuses  to  produce  a  Paper  in  his  actual  Possession,  though 
the  legal  Custody  may  belong  to  another,  and  although  the 
Papers  may  be  got  at  by  other  Means  (d).  And  an  Attorney 
may  be  compelled  to  produce  his  Client's  Lease,  where  such 
Production  will  not  operate  to  his  Prejudice,  and  the  Client 
would  have  been  compelled ;  but  the  Court  will  satisfy  itself 
that  no  such  Consequence  is  likely  to  ensue  before  it  will  per- 
mit the  Instrument  to  be  used  (e) :  Under  a  Subpoena  duces 
tecum,  the  Party  may,  in  Court,  object  to  produce  the  Do- 
cuments ;  but  if  the  Objection  is  over-ruled,  the  Court  will 
compel  the  Production ;  and  the  Witness  ought  to  have  them 
ready  tobe  produced,  in  obedience  to  the  judicial  Mandate(/)« 

(a)  6  Madd.  29.  (e)  1  Stark.  95. 1  Men.  1 14. 

(*)  9  East  Rep.  473.  (/)  1  Swanst.  209.  1  Phil* 

(c)  Holt  Rep.  239.  lips's  Ev.  2. 

(rf)    1     Carapb.    14,    180. 
6  Esp.  116.     Holt  239. 
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If  it  should  be  necessary  to  examine  a  Defendant  for  Uur 
Plaintiff,  which  is  often  the  case,  where  he  is  a  Witness  to 
the  Execution  of  any  Deed  or  Instrument  atated  in  the 
Proceedings,  Ac.  Ac,  an  Order  must  be  obtained  upon 
Petition  at  the  Rolls ;  and  though  it  may  he  done  by  Mo- 
tion in  Court,  the  former  is  the  easier  and  more  expeditious. 
This  is  granted  upon  the  Terms  of  saving  just  Exceptions, 
and  paymen^of  Costs;  and  is  so  much  of  course,  that  where 
a  Defendant  claimed  a  material  Interest  in  the  Suit  by  his  An- 
swer, and  the  Plaintiff  had  obtained  the  usual  Order  to  exa,- 

» 

mine,  the  Court  refused  to  discharge  the  Order,  observing 
that  the  Question  how  far  Defendant  was  a  competent  Wit- 
ness must  be  raised  at  the  Hearing,  when  the  Deposition  is 
offered  to  be  read  in  Evidence  (a). 

The  Order  being  drawn  up,  passed,  and  entered,  and 
served  upon  the  adverse  Clerk  in  Court,  must  be  left  with 
the  Examiner ;  he  will,  upon  the  Authority  of  the  Order, 
gamine  the  ^Defendant,  for  without  an  Order  to  examine 
Defendant,  his  Deposition  could  not  be  read ;  if  taken,  it 
would  tje  irregular,  and  a  Surprise  ifpon  the  other  Side  (4). 
But  it  may  be  useful  to  observe,  that  a  Defendant  exa- 
mined under  the  usual  Order  as  p.  Witness,  may  have  a 
Decree  against  him,  upon  other  Matters  to  which  he  was 
pot  examined  (c).  If  the  Answer  of  a  Defendant  is  replied 
to,  he  cannot  be  examined  without  withdrawing  the  Repli- 
^atipn(d).  So  where  defendant  examines  Witnesses,  it 
will  k^e  considered  that  be  is  concerned  in  Interest,  unless 
done  collusively  (e).  Aqd  if  Defendant  should  be  exa- 
mined to  Matters  in  which  he  is  interested)  he  may  demur, 
A  Plaintiff  should  well  consider,  that  by  examining  a  De- 
fendant as  a  Witness,  he  precludes  himself  from  obtaining 
any  Relief  by  Decree  against  him ;  and  if  from  the  Nature 

(a)  2  Cox's'  Rep.  413.    2  (c)  Ambl.  583. 

Ves.  and  Bea.  405.    1  Ja.  and  (d)  Dick.  559. 

Wa.  197.  (*)  2  Ves.  224. 

(6)  2  Ball  and  Beat.  413.  (/)  Ambl.  583. 
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of  the  Case  that  Defendant  would  be  primarily  liable,  and 
another  Defendant  only  in  a  secondary  Degree,  the  Plaintiff 
loses  his  Remedy  altogether  (a). 

A  Plaintiff  may,  without  Consent  of  Defendant,  apply  to 
strike  the  Name  of  a  Co-plaintiff,  whom  he  wishes  to  exa- 
mine, out  of  the  Bill  upon  giving  Security  for  Costs  (ft). 
Or  a  Plaintiff  may  obtain  an  Order  to  withdraw  the  Repli- 
cation, and  amend  the  Bill,  by  striking  out  the  Name  of 
a  Co-Plaintiff,  and  making  him  a  Defendant  for  the  Put- 
pose  of  examining  him  as  a  Witness,  upon  the  Payment  of 
the  tared  Costs,  of  making  him  a  Co-Plaintiff,  and  amending 
Defendant's  Office  Copy  of  Bill,  Inquiring  no  further  An- 
swer, without  the  Consent  of  {he  Defendant  {e).  And  it 
should  seem,  that  where  a  Replication  has  been  filed,  the 
Plaintiff  cannot,  in  strictness,  obtain  an  Order  without  with- 
drawing the  Replication  (d) :  but  it  has  been  decided  that 
a  Defendant  cannot  examine  an  involuntary  Plaintiff  as  a 
Witness,  unless  the  Plaintiff  will  tonsetit  to  be  examined : 
if  he  consents,  the  Court  will  make  an  Ordet  fot  his  Exa- 
mination, saving  just  Exceptions,  leaving  the  Question, 
whether  his  Deposition  should  be  read,  to  be  made  at  thfe 
Hearing  (i).  If,  however,  an  Interest  should  appear  when 
an  Order  is  applied  for,  the  Court  will  not  make  the  Or- 
der (/).  A  Co-Plaintiff  has  been  allowed,  by  Consent,  to 
be  examined  to  prove  a  Deed,  where  he  has  been  the  only 
surviving'  Witness  (g) ;  previous  to  a  Decree  one  Defend- 
ant may  obtain  as  of  course  a  like  Order  to  ertainine  a  Co- 
Defendant,  saving  just  Exceptions,  where  he  has  been  made 
such  for  Form-sake  (A),  or  is  not  interested  (*),  as  in  thfe 
Instance  of  Guardian  ad  litem,  (k)  or  a  mere  Trustee,  or  dis- 

(*)  1    Cox's  Rep.  344.     3         (<?)    15  Ves.   179.     Ambl. 

Dow.  153.  393. 1  P.Wms.  5&G.  Dick.  382. 

(b)  6  Ves.   145.  li  Ves.        (/)  18Ves.517.  lVern.227. 

493.     1  ]  Ves.  563.  (g)  1  Dick.650.  Pre.  Ch.  4 1 1 . 

(e)'  1  Ves.  j.  142.  (h)  2  Atk.  229. 

(<*)  Dick.  595.  2  Fowl        (i)  2  Ves.  222. 

Exch.  100.  (*)  Dick.  7&1. 
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claims  (a),  or  not  interested  in  the  Matter  to  which  he  is  to 
be  examined,  and  no  Decree  sought  against  him  (6) ;  and 
where  he  has  been  probably  made  a  Defendant  merely  to 
deprive  another  of  his  Testimony  (c).  Wherever  a  Decree 
is  sought  against  a  Defendant,  he  cannot  be  examined  (rf). 
After  a  Decree^  a  Special  Ground  must  be  laid  to  examine 
a  Defendant  (e).  If  the  Evidence  of  a  prochein  ami,  or 
Wife  of  a  prochein,  ami,  of  an  Infant  Plaintiff  should  be 
required,  an  Order  may  be  obtained,  upon  Payment  of 
Costs,  to  strike  his  Name  out  of  the  Bill,  and  by 
Amendment  to  substitute  that  of  another  responsible  Per- 
son (f).  Where  a  Person  had  been  examined  as  a  Witness 
for  the  Plaintiff,  and  had  afterwards  been  made  a  Defend- 
ant, and  was  not  interested  in  the  Suit,  or  in  the  Costs,  an 
Objection  that  no  Order  had  been  made  to  examine  him, 
was  over-ruled,  and  his  Evidence  was  allowed  to  be  read  (g). 
It  has  been  laid  down  in  a  respectable  Work  upon  the 
Practice  of  the  Court,  that  if  both  Sides  examine  a  Witness 
without  an  Order,  neither  can  Object  to  the  Evidence ;  each, 
by  examining  him,  hath  allowed  him  to  be  a  good  Wit- 
ness (h) ;  but  the  Cross-examination  of  a  Witness  does  not 
amount  to  a  Waiver  of  the  Objection  to  his  Competence  (i). 
For  the  Examination  of  a  Witness  who  does  not  under- 
stand English,  an  Order  must  be  obtained  by  Motion  or 
Petition  to  the  Rolls,  as  of  course,  to  appoint  a  Person  by 
Name,  usually  a  Notary  Public,  to  Interpret  the  Interro- 
gatories to  the  Witness,  and  to  translate  his  Answers  into 
English :  the  Order  drawn  up,  passed,  and  entered,  must 
be  taken  to  the  Examiner,  with  whom  the  Interrogatories 

(a)  2  Chan.  Ca.  214.  (/)  Red.  Tr.  Cb.  21.    3 

(6)  2  Ves.  and  Bea.  406.  Atk.  5 1 1.    Stran.  708. 

(c)    1    Bell  and  Beatt.  99.  (^)   2  Ja.  and  Wa.   538. 

16  Ves.  219.     IP.  Wins.  696.  sed.  vid.  Prac.  Reg.  120.  contr. 

3  P.  Wras.  288.  (h)  Prac.  Reg.  Wy.  Ed.  419. 

(</)  13  Ves.  456.  (I)  19  Ves.  453.  byop.300. 

(e)  16  Ves.  218.  1  Vero.  254.  Gwill  1250. 
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are  filed,  who  will  attend  with  the  Interrogatories,  and  the 
Interpreter  to  be  sworn  before  the  Master  at  the  Public 
Office  as  directed  by  the  Order.  And  the  Examiner  will 
also  make  an  Appointment  for  the  Attendance  of  the  In- 
terpreter and  Witness  to  be  examined,  and  the  Deposition 
of  the  Witness  should,  at  the  same  Time,  be  translated  by 
the  Interpreter,  and  taken  down  by  the  Examiner  in  the 
English  Language  (a).  If  the  Deposition  should  be  taken 
in  a  Foreign  Language,  an  Order  must,  in  like  Manner,  be 
obtained,  appointing  a  Person  to  translate  the  Deposition 
into  English,  and  the  Translation  engrossed  upon  proper 
Stamps,  must  be  annexed  to  the  Record  of  the  Depositions, 
and  verified  upon  the  Oath  of  the  Person  appointed  to 
make  the  Translation,  and  an  Office  Copy  made,  which, 
upon  producing  the  Order,  will  be  received  in  Evidence : 
the  Court  will,  in  no  Case,  make  an  Order  to  take  the  ori- 
ginal Deposition  out  of  the  Office  for  the  Purpose  of  trans- 
lation (A). 

By  the  standing  Orders  of  the  Court  (c),  *'  The  Exami- 
"ner  is  to  examine  the    Witness  to   the  Interrogatories 
"  teriatim,  and  not  to  permit  him  to  read  over,  or  hear 
u  read,  any  other  Interrogatory,  until  that  in  hand  be  fully 
"  finished,  much  less  is  he  to  suffer  the  Deponent  to  have 
"  the  Interrogatories,  and  pen  his  own  Depositions,  or  de- 
"part  after  he    hath  heard  an  Interrogatory  read  over, 
"  until  he  hath  perfected  his  Examination  thereto.     And 
"  to  take  care  to  hold  the  Witness  to  the  Point  interro- 
"  gated,  and  not  to  run  into  Extravagancies  and  Matter 
"  not  pertinent  to  the  Question ;  nor  use  any  idle  Repeti- 
"  tions  or  needless  Circumstances,  nor  set  down  any  An- 
"  swer  to  the  Question,  to  which  the  Witness  cannot  depose, 
"other  than  to    such  an   Interrogatory,  this  Examinant 
"  cannot  depose."    But  a  Witness  may  be  allowed  to  make 
use  of  short  Notes,  which  he  brings  with  him  to  assist  his 

(c)7Ves.292,  (c)  Ord.   Cane.   Bea.  Ed, 

(t>)  2  Cox,  288.  Dick.  103.      187.  et  geq. 
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Memory :  he  cannot,  however,  bring  a  Deposition  ready 
drawn  and  prepared  (a) ;  nor  ought  the  Examiner  to  take 
down  scandalous  of  impertinent  Answers  (6).  After  the 
Deposition  is  token  down,  it  must  be  distinctly  read  over 
to  die  Witness,  to  correct  any  Mistake;  and  lastly,  it 
must  be  signed  by  the  Witness,  the  Examination  is  then 
oonrpleat ;  for  if  the  Witness  should  die  before  he  signs 
his  Deposition,  it  cannot  be  used  in  Evidence  (c) ;  but,  the 
Death  of  such  Witness,  before  his  Cross-Examination 
would  not  prevent  his  Deposition  in  Chief  from  being 
read  (d).  If  either  Party  intends  to  cross-examine  a 
Witness,  he  should  file  Interrogatories  for  that  Purpose, 
and  give  Notice  of  such  Intention,  before  the  Witness  has 
finished  his  Examination  in  Chief;  Cases  may  arise  where 
it  may  be  advisable  to  cross-examine,  as  for  instance,  to 
the  Execution  of  Deeds  (e),  where  the  Plaintiff's  Witness 
secreted  himself  before  he  was  cross^exasriiied,  the  Court 
ordered  the  Plaintiff  to  procure  the  Attendance,  of  the 
Witness,  on  the  Peril  of  suppressing  the  Deposition  (/*). 
If  pending  the  Examination  of  Witnesses  in  Court,  it 
should  be  advisable  to  examine  other  Witnesses  to 
Matters  not  within  the  Scope  of  the  Interrogatories  already 
filed,  either  Party  is  at  liberty,  as  of  course,  to  file  new 
Interrogatories  for  the  Examination  of  new  Witnesses,  in 
the  Examiner's  Office,  before  PubUcatkm  has  passed  in  the 
Cause  (g),  to  re-examine  the  same  Witnesses  m  Court  on 
new  Interrogatories  an  Order  must  be  obtained  (A):  Where  a 
Defendant,  after  Examination  of  Witnesses,  had  obtained 
leave  to  re-examine  Plaintiff's  Witnesses,  to  shew  that  the 

(a)    15  Ves.  380.  Ambl.         (g )  Ord.  Cane.  Bea.  Ed.  97. 

652.  Pre.  Ch.  386.     Dick.  6.  43. 

(6)  2  P.  Wms.  405.  Eq.  Ca.  Abr.  233. 

(e)  1  P-  Wms.  414.  (*)  Prac.    Reg.  Wy.  Ed. 

(<*)  2  Sch.  and  Lefir.  158.         420.     13  Ves.  360.  2  SwansU 

(<?)  17  Ves.  354.  305. 
(/)  2  Dick.  288. 
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Witnesses  were  interested  in  the  Event,  having  with  the 
Plaintiff's  Knowledge  subscribed  to  pay  the  Costs  of  Suit, 
the  Court  revised  to  discharge  the  Order,  or  to  allow  the 
Plaintiff  to  file  new  Interrogatories  to  shew  the  Witnesses 
had  been  released,  or  to  re-examine  them  on  the  firmer 
Interrogatories;  and  dismissed  the  Application  with 
Costs  (a).  So,  after  Publication  for  the  Examination  of 
new  Witnesses,  or  Witnesses  already  examined,  an  AppIU 
cation  for  I  jeave  must  be  made  to  the  Court,  grounded  upon 
Affidavit  of  the  Party,  his  Clerk  in  Court,  and  his  Soli- 
citor, in  which  the  Witness  sometimes  is  joined,  denying 
their  several  Knowledge  or  Information  of  the  former  De- 
poadons :  for  the  form  of  which,  see  Title  "  Affidavits 
And  in  some  Instances,  the  Master  is  directed  to  settle  the 
Interrogatories.  The  Deposition  of  a  Witness  has  been 
allowed  to  be  amended  before  (b)  or  after  Publication 
where  a  Mistake  has  been  made  by  the  Witness,  or  the 
Examiner  (c) :  and  even  after  a  Decree,  a  Re-examination  by 
the  Master  has  been  ordered  in  a  Case  of  Mistake  (d).  In 
like  Manner,  the  Reexamination  of  a  Witness  to  amend  or 
correct  a  clear  Mistake,  has  been  permitted,  confining  the 
Examination  to  that  only  (0),  and  not  to  enter  upon  a  new 
Examination  of  Matter  dehor*.  But  an  Application,  even 
before  Publication,  to  re-examine  a  Witness,  to  explain 
and  correct  bis  former  Evidence,  although  supported  by 
Affidavit,  of  the  Omission  of  a  material  Circumstance  re* 
collected  afterwards,  has  been  refused,  on  the  Ground,  that 
the  Court  eould  not  determine  whether  the  Evidence  in- 
tended to  be  added,  was  merely  explanatory  of  the  former, 
or  in  itself  new  Evidence ;  and  that  a  Party  could  not  by 
such  Means  be  suffered  to  help  out  insufficient  Evidence ; 

(a)  2  Swanst.  395.  401.  (d)  3   Bro.  C.  C.  370.     1 

(*)  13  Ves.  280.     1  Cox.  Ves.j.398. 

381.    Dick.  677.  0)   1   Ves.  398.      5  Yes* 

(c)  2  P.  We**.  646.    5  Ves.  297.    13.  Ves-  210,  38$.    2 

299.  P.Wms.  646.    5  Madd.  467. 
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that  it  differed  from  an  Application  to  correct  Evidence, 
while  present  before  Commissioners  (a). 

So  where  a  Witness  had  been  examined  and  had  after- 
wards seen  a  Paper  signed  by  himself  in  possession  of  the 
Defendant  at  variance  with  his  Testimony,  and  before  Pub- 
lication had  passed,  desired  to  be  re-examined  to  correct 
his  former  Evidence,  it  was  refused  as  too  dangerous  to 
Justice  (b).  And  more  recently  the  Court  refused  an  Ap- 
plication for  leave  to  re-examine  a  Witness,  after  the 
Evidence  was  closed,  and  the  Cause  set  down,  in  order  to 
add  a  general  Fact,  most  material  to  the  Point  in  the  Cause, 
which  in  a  Memorandum  previous  to  his  Examination  the 
Witness  had  mentioned,  that  he  could  state,  but  had 
omitted :  observing  that  it  differed  from  an  Application  to 
correct  Testimony  as  to  a  Date,  by  an  existing  written 
Document,  which  had  been  allowed  (c) ;  a  Demurrer  of  a 
Witness  to  Interrogatories  before  the  Examiner  or  Com- 
missioners, stating  his  Objections,  which  must  be  on  Oath, 
may  be  set  down  for  Argument  as  a  Demurrer  in  a  Cause, 
and  if  over-ruled,  the  Witness  pays  the  same  Costs  as  in 
ordinary  Cases  of  Demurrer ;  but  if  the  Interrogatories 
enquire  after  Matter  defamatory  to  a  third  Person,  and 
not  material  in  the  Cause,  the  Demurrer  will  be  allowed ; 
a  Witness  objecting  to  Answer  an  Interrogatory,  will  not 
be  admitted  to  state  by  Affidavit,  what  would  be  the 
Effect  of  his  Answer;  and  a  Witness  demurring  as  Attor- 
ney must  name  the  Party  by  whom  he  was  employed,  but  he 
would  not  be  compelled  to  discover  Matter,  of  which  he  came 
to  the  Knowledge  in  his  Professional  Character,  for  the 
Privilege  is  not  that  of  the  Attorney,  but  of  the  Client  (c) ; 
and  where  an  Attorney  has  been  examined,  the  Court 
will  on  Motion,  refer  it  to  the  Master  to  see  what  Part  of 

(a)  1  Men.  Rep.  130.   Ord.         (c)  Ibid.  467. 

Can.  Bea.  Ed.  73.  (d)  2    Swanst.   194.  213. 

(b)  6  Madd.  66,  Bull.  N.  P.  284. 


AND  REMARKS.  805 

the  Evidence  came  to  his  Knowledge  in  confidence  (a)  ;  but 
in  a  recent  instance  it  was  said  that  this  Case  afforded  no 
Rule  to  follow,  that  it  is  for  the  Court,  and  not  the  Master 
to  judge,  whether  the  Matter  inquired  of  is  Confidential  (6). 

The  Examination  of  a  Witness  or  Witnesses  viva  voce 
at  die  Hearing,  is  admitted  to  prove  Deeds,  Writings  or 
other  Documents,  to  be  exhibited  as  Evidence  in  the  Cause, 
usually  termed  Exhibits. 

This  Evidence  is  restricted  to  the  Proof  merely  of  the 
Execution  and  Inrolment  of  Deeds,  the  Hand-writing  of 
Letters  or  Signatures  thereto,  or  of  Accounts,  Office-copies 
of  Judgments,  &c.  it  is  never  extended  beyond  the  Proof 
of  the  Hand-writing  of  the  Person  to  the  Exhibit,  or  the 
Hand-writing  of  the  Witness ;  not  to  the  Hand-writing  of 
Witnesses  who  are  dead  (c),  or  to  let  in  any  Examination 
whatever,  which  will  admit  of  a  Cross-examination  (d) ;  and 
it  is  likewise  restricted  to  the  Application  of  the  Party, 
who  is  to  make  use  of  the  Exhibit,  and  never  allowed  on  the 
Application  of  the  opposite  Party  (e).  The  Lord  Chancellor 
has  a  right  to  examine  Witnesses  viva  voce*  (J).  A  re- 
spectable Writer  mentions  an  Instance  where  liberty  was 

(a)  2  Ves.  jun.  189.  (e)  1  Atk.  445.     Mos.  381. 

(6)  3  Madd.  124.  (/)   17  Ves.  354.     Dick. 

(c)  Pre*.  Ch.  64.  64 J.     14  Ves.  183. 

(d)  2  Ves.  479.     1  Jo.  and 
Walk.  15. 

*  The  Competency  of  the  Lord  Chancellor  to  administer  an 
Oath  was  confirmed  in  the  Case  of  Edward  AyUtt,  Esq.,  an  At- 
torney of  great  respectability,  who,  having  inadvortently  fore- 
sworn himself  in  a  vivd  voce  Examination  in  Court  by  Lord 
Tlurlow,  Ch.  was  indicted  and  convicted  of  Perjury ;  and  upon 
a  Writ  of  Error  from  B.  R.  to  the  House  of  Lords,  the  Objection, 
that  the  Lord  Chancellor,  presiding  in  the  Court  of  Chancery, 
had  no  Legal  Authority  to  Administer  an  Oath,  was  principally, 
though  unsuccessfully  relied  on.  Dick.  U41.  Ca.Dotn.  Proc. 
1786.    2  Madd.  Chan.  331. 
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given  to  examine  a  Witness  vivAvoce  after  Publication  as  to 
a  particular  Fact,  and  the  Defendant  to  cross-examine  hkn 
(a),  and  where  Doubts  h*ver  appeared  in  the  Deposition*,  the 
Examination  has  been  to  clear  such  Doubts,  and  to  inform 
the  Conscience  of  the  Court;  there  is  no  Case  where  Wit- 
nesses have  never  been  examined  at  large  at  the  Hearing; 
but  it  should  seem  that  the  Court  will  at  the  Hearing 
examine  viva  voce,  upon  the  Suggestion  of  a  Question,  and 
if  a  Cross-examination  as  to  the  Execution  of  Deeds 
should  appear  to  be  necessary,  the  Court  will  Order  a 
Reference  for  that  Purpose  to  the  Examiner  air  to  an  Ex- 
hibit (ft)  :  a  Will  cannot  be  proved  at  the  Hearing  vivd  voce  ;- 
the  .Legal  Execution  might  be  made  a  Question  (c),  which 
cannot  be  examined  to  ore  terms.  The  Court  will  not 
allow  an  Exhibit  to  be  proved  vivd  voce,  on  arguing 
Exceptions  to  a  Report ;  nothing  can  be  offered  that  was 
not  before  the  Master  (d).  It  should  seem  upon  a  Trial  of  an 
Issue,  if  Exhibits  are  found  to  be  forged,  the  Court  will 
not  allow  the  Party  to  go  into  other  Evidence  (e).  A 
Master  under  the  usual  Order  of  Reference  to  examine 
Parties,  is  authorized  to  examine  them  vivd  voce  if  he  is 
not  satisfied  with  the  Examination  upon  Interrogatories  (y*). 
In  the  Court  of  Exchequer,  where  an  Infant  appears  to 
be  an  interested  Party,  proof  mud  voce  has  been  refused  (g*). 
The  Course  of  Practice  is  to  apply  by  Motion  or  Peti- 
tion for  an  Order*,  describing  the  Deeds  by  the  Dates 
and  Parties,  and  Letters  by  their  Dates,  and  from  whom 
and  to  whom  written ;  for  every  Document  must  have  a  suffi- 
cient Description ;  praying  Leave  to  examine  a  Witness  or 
Witnesses  vivd  voce  at  the  Hearing,  to  prove  the  Execu- 
tion, or  Hand-writing,  &c.  which  will  be  ordered  as  of 

(a)  Dick.  49.  (<*)  Mos.  190. 

(ft)  Arabl.   145.      17  Ves.         (#j >2  Ves.  570. 
355.  (/)2Cox,196. 

(c)  1  Atk.  203.  2  Ves.  100.  (g)  2  P.  Wms.  4«f. 

*  For  the  Order,  see  Hand's  Cbanc.  96,  111,  112. 
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Course,  saving  just  Exceptions.     The  Motion-Paper  or 
Petition  answered,  must  be  taken  to  the  Register  Office, 
and  the  Order  drawn  up,  passed,  and  entered  there,  and  a 
Copy  served  upon  the  adverse  Clerk  in  Court,  two  Days, 
at  least,  before  the  Hearing  of  the  Cause ;  and  particular 
Attention  should  be  given,  that  the  Deed,  &c.  is  correctly 
described  in  the  Order ;  for  the  Evidence  is  restricted  to 
the  Deed*  &c  mentioned  and  specified  in  the  Order,  and 
the  least  Variation  would  prevent  the  Proof  being  received. 
Whan  the  Cause  is  called  on,  the  Deeds  and  other  Docu- 
ments, with  the  Order,  and  the  Witness  or  Witnesses  must 
be  produced  to  the  sitting  Register,  who  will  in  Court  ad* 
minister  the  usual  Oath  to  the.  Witness,  and  examine  him 
to  the  Execution  or  Hand-writing,  be.  vivd  voce,  the  Re- 
gister indorses  a  Jurat  thereon,  after  which,  the  Deed,  &c 
becomes  an  Exhibit,  and  may  be  read  in  Evidence  in  the 
Cause.     The  Order  and  Praecipe  is  to  be  left  as  follows: — 
"  Subpoena*    Edward    Manwaring,    to    appear    in 
"  Chancery,   returnable    the  9th    March   instant, 
"  to  testify  vivd  voce  in    Court,  pursuant    to  an 
"  Order    of    Court     for     John    Lawrence,    and 
"others-" 
«  Kenat,  8d  March,  1820. 
The  Return  of  this  Writ  must  be   on  the  Day  the 
Cause  is.  set  down  for  Hearing,  which,  may  bo  ascertained 
by  the  Subpoena,  to  hear  Judgment;    this  Subpoena  re- 
quires personal  Service,  and.  if  the  Witness  resides  at  a 
distance  from  London  a.  Tender  of  Expences,  and  every 
Requisite  of  a  Subpoena  to  testify. 
Far  the  EMmnatwnof  Witnesses  residing  Abroad,  or  out 
Jurisdiction  of  the  Court*  an  Order  for  a  Commission  to- 
such  Witnesses  must  be  obtained  by  Motion  upon: 
Notice,  or  by  Petition  supported  by  an  Affidavit  stating  the 
Residence  of  the  Witnesses  in  Foreign  Parts,  that  their  Evi- 
dence is  material,  and  that  the  Party  applying  is  advised  and 
heUeves  that,  without  their  Testimony  he  cannot  safely 
proceed  to  the  Hearing  of  the  Cause:  in  an  Injunction 
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Cause,  a  Special  Affidavit  of  materiality  has  been  required 
in  support  of  an  Application  for  a  Commission  to  examine 
a  Witness  in  India  (a),  but  it  does  not  seem  necessary  to 
state  the  Points  to  which  the  Evidence  of  the  Witnesses  is 
intended  to  be  applied ;  though  it  may  be  sometimes  re- 
quired, and  must  always  depend  upon  the  Circumstances  of 
the  Case,  nor  the  Names  of  the  Witnesses  to  be  examined 
(6) :  in  one  Instance  it  was  held,  that  the  Affidavit  should 
state  that  the  Matter  in  question  arose  Abroad,  or  that  it 
must  appear  so  from  the  Pleadings  (c);  and  where  the 
Commission  was  to  examine  Witnesses  Abroad  to  the  Proof 
of  a  Testator's  Intention  that  his  Wife  should  take  Legacies 
given  her  by  two  Codicils,  almost  identical  in  their  Ex- 
pressions, it  was  thought  necessary,  that  the  Affidavit 
should  state  the  Belief  of  the  Party  that  such  was  the 
Testator's  Intention  (tf) ;  but  where,  from  the  state  of  the 
Pleadings,  it  appears  that  an  Account  must  necessarily  be 
directed  at  the  Hearing,  the  Court  will  not  give  Leave  to 
examine  Witnesses  beyond  Sea,  so  as  to  delay  the  Cause, 
the  Commission  to  examine  Witnesses  must  be  postponed 
till  the  Cause  is  heard  (<?);  the  Affidavit  must  be  filed  and  a 
Copy  taken  to  read  in  Court,  and  if  necessary  an  Affidavit 
of  Service  of  the  Notice:  the  Order  must  be  drawn  up, 
passed  and  entered  at  the  Register  Office,  and  served  upon 
the  adverse  Clerk  in  Court,  and  the  Order  left  with  the 
Party's  Clerk  in  Court,  and  Instructions  given  to  make  out 
the  Commission,  with  the  Names  of  the  Persons  to  be  in- 
serted as  Commissioners,  and  as  the  Order  usually  directs 
an  Agent  to  be  named,  who  resides  at  the  Place  where 
the  Commission  is  to  be  executed,  to  whom  Notice  of 
executing  the  Commission  is  to  be  given,  and  upon  whom 
it  is  ordered  to  be  good  Service ;  the  Name  of  a  Person  to 

(a)  2  Anstr.  326.     J  Anstr.         (c)  2  Bro.  C.  C.  27a  2  Atk. 
201.  3*9. 

(b)  4  Bro.  C.  C.  80.    7  Ves.         (d)  1  Bro.  C.  C.  448. 
304.  (<?)  Barnard,  270. 
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be  appointed  Agent,  must  be  also  given  to  the  Clerk  in 
Court;  where  the  Witnesses  reside  in  an  Enemy's  Country 
the  Course  of  Practice  is  to  direct  the  Commission  to  the 
nearest  neutral  Port  (a),  and  the  Person  who  takes  out  the 
Commission  and  returns  it,  must  make  an  Affidavit  that  he 
received  it  from  the  Commissioners  (6).  If  Witnesses  have 
been  examined  Abroad  de  bene  esse,  and  a  Foreign  Go- 
vernment  have  refused  to  let  a  Commission  be  executed 
for  examining  them  in  chief,  the  Depositions  de  bene  ease 
have  been  by  Order  allowed  to  be  read  (c) ;  and  if  the 
Plaintiff  dies,  and  the  Examination  of  the  Witnesses  be 
previous  to  the  Notice  of  his  Death*  the  Examination  will 
be  effectual  (d).  The  formulary  Proceedings  in  suing  out, 
executing  and  returning  a  Commission  for  the  Exami- 
nation of  Witnesses  Abroad,  are  in  other  respects  similar  to 
the  Proceedings  in  the  Examination  of  Witnesses  by  Com- 
mission, within  the  Jurisdiction  of  the  Court 

As  connected  with  the  Examination  of  Witnesses,  it  may 
he  expected  that  some  Notice  should  be  taken  of  the  Ex- 
amination of  Witnesses  de  bene  esse,  and  of  Witnesses  in 
perpetuom  ret  memorta/m. 

The  Examination  of  a  Witness  de  bene  esse  in  a  Cause, 
is  founded  upon  an  Apprehension,  that  a  Witness  to  prove 
an  important  Fact  is  in  such  a  dangerous  State  of  Health  that 
he  is  not  likely  to  live  to  be  examined  in  the  ordinary  Course 
of  proceeding  to  examine  Witnesses  in  the  Cause,  whereby 
his  Testimony  is  in  danger  of  being  lost  (i),  or  that  he  is  of 
the  advanced  Age  of  seventy  (/),  or  speedily  going  Abroad, 
or  out  of  the  Realm,  to  Scotland  or  to  Ireland,  and  not 
likely  to  return  in  time  to  be  examined  in  chief  '(g) ;  or 
though  the  Witness  be  neither  aged,  nor  in  a  dangerous 

(«)  12  Ves.  336.  Ambl.  62.         (e)  Carey,  48.    Dick.  2. 
(*)  4  Bro.  C.  C.  100.    2         (/)   8  Ves.  31.      13  Ves. 
Madd.Ch.254.  261.    Ambl.  65.    19  Ves.  321. 

(c)  AmbL  108.  2  Ves.  325.         (g)  Dick.  382.  451.     1  P. 
09 3  P.  Wm  1 95.  Wms.  II 7.    Red.  Tr.  Ch.  $  1 . 

Vol.  I.  p 
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State  of  Health,  if  he  is  the  only  Witness  to  prove  some 
important  Fact  in  the  Cause ;  the  Court  has  decided  tht 
latter  of  itself  a  sufficient  Ground  to  make  an  Order  for  an 
Examination  de  bene  esse  (a)  where  the  Application  was 
merely  on  the  Ground  of  the  Witness  being  the  only  Person 
who  could  prove  the  Plaintiff's  Demand,  and  of  the  Im- 
portance of  his  Testimony,  Lord  Thurlow  held  that 
swearing  generally,  that  the  Plaintiff  had  no  other  Wit- 
ness did  not  go  far  enough,  that  it  did  not  specify  in  what 
particular  Manner  his  Testimony  affected  the  Cause,  as 
that  he  was,  as  stated,  Book-keeper  to  the  Testator  (&).  It 
is  of  course  to  examine  Tie  bene  esse  a  Witness  above  seventy 
Years  old,  before  Appearance,  and  the  impending  Reference 
of  the  Bill  for  Impertinence  has  been  held  to  be  no  Ob- 
jection (c).  In  one  instance  Leave  was  given  to  examine  de 
bene  esse  a  surviving  Witness  to  a  Will,  upon  Affidavit  of 
the  Parties  concerned  being  in  North  America,  and  that 
the  Witness  was  upwards  of  sixty  Years  old,  and  greatly 
afflicted  wkh  the  Gravel  (d).  After  a  Trial  of  an  Issue 
directed  by  the  Court,  an  Order  has  been  made  to  examine 
de  bene  esse  a  Witness  above  seventy,  upon  a  Suggestion  of  an 
Intention  to  move  for  a  new  Trial  (e) :  where  the  Material 
Facts  were  in  the  Knowledge  of  only  two  Persons,  Leave 
was  given  to  examine  them  de  bene  esse,  without  any 
regard  to  Age  (f) :  but  wheie  one  of  two  surviving  Witnesses 
to  a  Will,  was  a  Prisoner  charged  in  custody  with  a 
Capital  Offence,  upon  an  Application  to  examine  de  bene 
esse,  grounded  on  the  strong  probability  that  the  Evidence 
would  be  lost,  Lord  Eldon  refused  to  break  through  the 
established  Rule  (g).  A  Plaintiff  has  not  been  allowed  to 
examine  Witnesses  de  bene  esse  because  they  were  going 

• 

(a)  3  P.  Wm«.  17.      1  Cox  (c)  5  Madd.  364, 

423.      2    Bro.    C.    C.    641.  (d)  Amhl  6S. 

Dick.  64$.  (e)  6  Vos.  573. 

(l>)  I  Cox  178.      2  Bro.  C.  (f)  4  Bro.  C.  C.  J  57. 

C  «41.  (<sr)  19  V<*.   321. 
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to  the  East  Indies,  where  they  were  his  Servants,  and  might 
have  been  kept  at  home  (a). 

A  Work  of  deservedly  high  Reputation,  lays  it  down 
generally,  that  wherever  Justice  has  required  it,  and  there 
appeared  to  be  an  absolute  Necessity  for  the  Application, 
an  Examination  de  bene  esse  would  be  allowed  (6). 

•  The  Course  of  Practice  is  to  apply  by  Motion  or  Peti- 
tion, supported  by  an  Affidavit  of  the  Facts,  for  an  Order 
to  examine*  a  Witness  or  Witnesses  by  Name  de  bene  esse 
on  the  Part  of  the  Plaintiff  or  Defendant,  as  the  Case  may 
be,  and  for  a  Commission  to  examine  in  the  Country  with 
the  usual  Directions.  (See  Title  *  Notices  and .  Petitions.) 
Notice  of  the  Application  is  not  necessary  where  the  Wit- 
ness is  in  a  dangerous  State,  or  of  the  Age  of  seventy  or  up- 
wards (c)y  but  in  all  other  Cases,  Notice  must  be  served 
upon  the  Clerk  in  Court  for  the  opposite  Party :  the  Affi- 
davit in  support  of  the  Application  should  state  the  Name 
of  the  Witness  to  be  examined,  and  the  special  Fact,  as  that 
he  is  dangerously  ill,  or  that  he  is  of  the  advanced  Age  of 
seventy,  and  not  likely  to  live  to  be  examined  in  chief,  or  about 
to  leave  the  Kingdom  (rf),  and  not  expected  to  return  in 
time  to  be  examined,  or  the  only  Witness :  and  where  he  is 
the  only  Evidence  (e)  to  some  material  Fact,  though  neither 
aged  nor  infirm,  that  Fact  should  be  stated,  and  that 
the  Parties  applying  are  advised  and  believe,  that  the 
Evidence  of  the  Witness  is  material  and  necessary  for  the 
Protection  and  Support  of  their  Interest  in  regard  to  the 
Matters  in  the  Bill  mentioned,  and  that  there  was  Reason  to 
apprehend  the  Loss  of  the  Benefit  of  such  Testimony,  unless 
the  Plaintiffs  were  allowed  to  proceed  in  the  Examination 
rf  such  Witness,    and  that  without  his    Evidence  they 

(a)  Bunb.  320.     Com.  Dig.         (c)  8  Ves.  31.     13  Ves.  56. 
Tit.  Chanc.  (0  Dick.  1 12.  454. 

(b)  13   Ves.  56.      7  Ves.         (e)  Dick.  648.     4Bro.C.C. 
304.    Barnard,  292.    2  Madd.      157.     8  Ves.  31. 

Chanc.  251.  1  Sim.  and  Stu.  89. 
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cannot  safely  proceed  to  a  Hearing  of  the  Cause  (a) ;  and 
sometimes  the  Court  will  require  an  Undertaking  to  proceed 
with  all  due  Diligence,  and  as  much  Expedition  as  the 
Course  and  Practice  of  the  Court  will  admit,  to  bring  the 
Cause  to  issue,  and  examine  the  Witness  in  chief  (b).    To 
obtain  a  Commission  to  examine  a  Witness  de  bene  esse 
Abroad,  it  has  been  held  not  necessary  to  state  the  Points  to 
which  the  Witness  is  to  be  examined,   it  has  been  held 
sufficient  to  state  the  Name  of  the  Witness,  that  his  Evi- 
dence  is    necessary    and  material,    and  that  he   resides 
Abroad  (c) ;  but  it  has  been  decided  not  sufficient  for  an 
Agent  to  take  upon  himself  to  swear  generally,  that  he  has 
been  informed  by  the  Witness  of  a  particular  Fact,  which  he 
only,   and  no  other  Witness  can  prove,  the  Agent  must 
state  the  Ground  of  his  Belief  (d):  the  Affidavit  must  be 
filed  previous  to  the  Application,  and  an  Office  Copy  taken 
to  read  in  Court,  or  to  annex  to  the  Petition,  and  where 
Notice  is  required,  an  Affidavit  of  Service  of  Notice  should  be 
in  readiness ;  the  Order  is  to  be  drawn  up  at  the  Register 
Office,  passed  and  entered,  and  served  upon  the  adverse 
Clerk  in  Court.     The  Examination  is  restricted  to   the 
Witness  or  Witnesses  named  in  the  Order,  which  must  be 
left  at  the  Examiner's  Office  with  Interrogatories,  for  the 
Examination  of  the  Witness  if  he  resides  in  Town,  or  if  a 
Commission    to  examine  should    be    necessary,  with  the 
Clerk  in  Court,  and  the  Names  of  Persons  for   Commis- 
sioners on  the  Part  of  the  Person  obtaining  the  Order, 
with  Instructions  to  seal  a  Commission  for  the  Examina- 
tion   of  the  Witnesses  named  in  the  Order  who  reside 
above  twenty  miles  from  London.     The  Application  may  be 
made  by  any  Party  in  the  Cause,  Plaintiff  or  Defendant, 
before  Appearance  or  Answer  (i),  and  as  it  should  seem  at 

(a)  4  Bro.  C.  C.  88.  7  Ves.         (rf)  13  Ves.  ?61. 

304.     1  Cox.  177.  (e)  Dick.  2.      4  Bro,  C.  C. 

(&)  19  Ves.  .120.  540.    Coop.  Cb.  222.    J  9  Ves. 

(c)  4  Bro.  C.  C.  88.  320. 
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any  Time  before  the  Cause  is  at  issue :  but  it  should  be  ob- 
served that  a  Defendant  would  not  be  entitled  to  an  Order 
to  examine  de  bene  esse  before  he  has  put  in  his  Answer  (a). 
And  in  all  Cases  where  a  Commission  to  examine  de  bene  esse 
issues,   Notice  of  executing  the  Commission  is  indispen- 
sable, and  this  Rule  is  so  inflexible,  that  the  Examination 
of  a  Witness  without  regular  Notice  to  the  other  Side,  has 
been  decided  of  itself  to  be  a  sufficient  Ground  to  dis- 
charge the  Order,  and   to  suppress  the  Depositions  with 
Costs  (6).    In  very  urgent  Cases,  it  should  seem  that  an 
Order  to  examine  de   bene  esse  may  be  obtained  after 
Service  of  the  Subpoena,  and  before  Appearance.     There 
seems  formerly  to  have  been  considerable  Difficulty  upon 
the  Question,  whether  there  could  be  an  Examination  de 
bene  esse  before  Appearance ;  but  this  seems  to  have  been  got 
over  thus :  there  being  no  Instance  of  permitting  this  Ex- 
amination before  Appearance,  except  after  the  Service  of  a 
Subpoena,  and  then  there  being  no  Appearance,  the  Court 
holding  the  Defendant  to  be  in  contempt,  has  granted  the 
Examination  de  bene  esse9  but  always  in  the  Case  of  an 
Adult;  Infancy,  however,  seems  to  make  no  difference. 
Lord   Eldon  made  an  Order  to  examine  upon  a  Return 
of  nan  est  inventus  by  the  Messenger,  under  an  Order  to 
apprehend  an  Infant  in  contempt  (c),  where  a  Plaintiff  at 
Law  had  filed  a  Bill  for  the  Examination  of  a  Witness  de 
bene  esse,  and  before  Answer,  upon  Notice,  had  obtained 
an  Order  for  his  Examination  de  bene  esse9  and  had  given 
Notice  of  the  Examination,  and  of  the  Interrogatories  in- 
tended to  be  put,  and  on  the  same  Evening  examined  the 
Witness  who  left  London  the   next  Day  for  a  Foreign 
Country,   and   never  returned,  and    afterwards  obtained 
an  Order  to  publish  the  Deposition,  to  be  read  in  Evi- 
dence at  the  Trial  at  Law,  the  Deposition  was  held,  on 
the  Trial,   to  be  admissible;  for  as   the  Defendant  had 

(a)  Dick.  02.  (c)   19  V«.  320.  372.    4 

(1>)  4  Bro.  C.  C.  540.  Madd.  247. 
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Notice  of  the  Examination,  he  might  have  cross-examined* 
or  have  applied  for  further  Time,  and  that  not  having 
done  either,  it  might  be  presumed,  that  he  did  not  intend  to 
cross-examine  (a).  Where  a  Defendant  had  cross-examined, 
but  not  examined  in  chief,  under  the  PlaintifTs  Commis- 
sion, the  Court  held  he  was  entitled  to  a  Commission  to 
examine  Witnesses  Abroad,  and  was  not  to  be  put  to 
filing  a  Bill  for  that  Purpose  (ft). 

The  Proceedings  in  examining  Witnesses  de  bene  esse  in 
Town  or  by  Commission,  differ  in  no  respect  from  the  like 
Proceeding  in  Examination  of  Witnesses  in  Chief. 

In  this  place  may  be  considered  the  Examination  of  Wit- 
nesses de  bene  esse,  in  a  Suit  instituted  for  taking  and 
preserving  the  Testimony  of  Witnesses  speedily  going 
Abroad,  and  of  Witnesses  residing  in  Foreign  Parts,  to  be 
afterwards  used  in  a  Court  of  Common  Law,  in  support  or 
defence  of  an  Action  then  depending.  Bills  for  this  Pur- 
pose are  classed  under  Original  Bills  not  praying  Relief; 
they  merely  state  the  Facts,  and  show  an  Interest  in  the 
Subject ;  but  though  no  Relief  be  prayed  (c),  it  is  usual  to 
pray  a  Discovery,  and  Leave  to  examine  Witnesses  de 
bene  esse  about  to  leave  the  Kingdom,  and  not  likely  to 
return  in  time  to  be  examined  at  the  Trial,  that  their 
Testimony  may  be  preserved  and  recorded,  and  also 
a  Commission  for  the  Examination  of  Witnesses  resident 
Abroad ;  and  where  the  Bill  is  filed  by  a  Defendant  in  an 
Action  at  Law,  an  Injunction  to  restrain  the  Plaintiff  in  the 
Action  from  proceeding  in  the  mean  time.  An  Affidavit  of 
the  Truth  of  the  alleged  Statement,  by  which  the  Evidence  is 
in  danger  of  being  lost,  must  be  annexed  to  the  Record  of  the 
Bill ;  an  Omission  in  this  respect  might  be  taken  advantage  of, 
by  Demurrer  (d) :  so  if  Relief  be  prayed,  the  Bill  would  be 

(a)   1    MauL  and  SeL    4.  (c)    Red.  Tr.   Cb.  27,  41. 

2  Madd.  Ch.  252.  Coop.  PI.  57.  1  Sim. andStu.92. 

(6)  2  Ves.   and  Bea.   116.  (d)  Red.  Tr.  Ch.  121.    I  P. 

1  Men.  434.  Wms.  117.     4  firo.  C.  C.  480. 
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demurrable,  car,  a*  it  has  been  (said,  dismissed  with  Costs  (a), 
or  if  brought  to  a  Hearing,  struck  out  of  the  Paper  of 
Causes  (b).  Where  the  Testimony  of  a  single  Witness  has 
been  of  the  utmost  Importance,  and  the  only  Witness  to 
the  Point,  a  Bill  has  been  permitted,  apparently  upon  (he. 
angle  ground  that  he  was  the  only  Witness,  and  the 
Danger  of  losing  all  Evidence,  but  an  Affidavit  of  the  WU- 
n£8i  was  annexed  (c):  in  one  instance  where  the  Disco- 
very sought  was  in  aid  of  a  Legal  Title,  and  before  Ac- 
tion for  discovering  by  whom  the  Plaintiff  had  been  in- 
jured, and  against  whom  to  bring  his  Action,  the  Court 
entertained  the  Soit(d):  but  it  has  been  more  recently 
decided,  that  where  a  present  Action  may  be  brought, 
the  Bill  is  demurrable,  if  it  do  not  aver  that  an  Action  is 
depending  (*).  It  should  be  observed  that  a  Party 
may  be  entitled  to  a  Commission  to  examine  Witnesses, 
Abroad,  and  not  to  a  Discovery;  and  so  determined, 
in  overruling  a  general  Demurrer  to  a  Bill  for  a  Dis- 
covery, and  a  Commission  Abroad  in  aid  of  a  Defence 
to  an  Action  at  Law  for  a  Libel  (/*).  Where  the  Bill  is 
merely  for  a  Discovery,  in  aid  of  an  Action,  and  a  Cora-* 
mission  to  examine  Witnesses  Abroad,  a  Commission 
has  been  allowed  to  issue  before  Answer,  where  the  Time 
for  answering  has  expired  (g) :  and  if  the  Plaintiff  has  ob- 
tained the  common  Injunction  for  Want  of  Answer,  he  has 
been  held  entitled  to  a  Commission,  and  to  an  Extension  of 
the  Injunction  to  stay  Trial  (A  ) ;  and  an  Order  has  been 
made  for  a  Commission  to  examine  Abroad)  returnable 


0»)  1  Scho.  and  Lefr.  816.  (d)  1  Bro.  C.  C.  470.  Dick; 

3  Atk.  429.    8  Ves.  3.     11  6*S2.     1  Madd.  Ch.  190. 

Ves.  509.  0)  1  Sim.  and  Stu.  91. 

(t>)  Mos.  18$.    2  Bro.  C,  (/)  5MaddJ218.  1  Atk.  4*0. 

C.  10.    3  Bro.  C.  C.  475.  (g)   Coop.  222.      19  Ves. 

(c)  Red.  Tr.  Ch.  120.    1  Atk.  872.     Dick.  355. 

450.    3  P.  Wms.  77.  (A)  2  SwansU  208,  and  (ht 

Cases  cited. 
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without  delay,  pending  an  Injunction  against  an  Action* 
without  paying  Money  into  Court  (a).  Lord  Eldon  has 
decided  that  as  a  Defendant  is  entitled  to  examine  Witnesses 
tit  chief  under  the  Plaintiff's  Commission,  he  is  therefore 
entitled  to  a  Commission  to  examine  his  own  Witnesses 
Abroad,  under  the  Bill  filed  by  the  Plaintiff  (ft).  An  Ap- 
plication that  the  Plaintiff  might  be  ordered  to  communi- 
cate to  the  Defendant  the  Interrogatories  exhibited  by  him, 
grounded  on  the  Practice  of  the  Courts  of  Law,  has  been 
refused  (c).  From  recent  Decisions  it  seems  to  be  settled 
by  his  Honour  the  Vice  Chancellor,  that  a  Commission  to 
examine  cannot  be  obtained  unless  Defendant  is  in  Con- 
tempt, or  has  put  in  his  Answer,  or  the  Defendant's  Time 
for  answering  is  out;  for  until  Defendant  has  answered, 
there  is  no  Issue  tendered  in  the  Cause,  nor  any  Matter  in 
dispute  between  the  Parties,  and  previous  Depositions  are 
considered  only  as  voluntary  Affidavits ;  but  if  the  Defend- 
ant be  in  Contempt,  the  Plaintiff  may,  notwithstanding, 
have  a  Commission,  otherwise  he  might  lose  his  Testimony 
by  default  of  Defendant  (d).  Where  a  Bill  had  been  filed 
by  a  Plaintiff  at  Law,  for  a  Discovery  and  a  Commisssion  for 
the  Examination  of  Witnesses  Abroad,  in  aid  of  the  Ac 
tion,  and  the  Defendant  filed  a  Bill  in  the  Exchequer 
against  the  Plaintiff  at  Law,  for  a  Discovery  and  an  Injunc- 
tion to  restrain  the  Proceedings  at  Law,  and  for  want  of 
Answer,  had  obtained  the  common  Injunction  to  restrain 
the  Proceedings  in  the  Suit  at  Law ;  upon  an  Application 
by  the  Plaintiff  in  the  Cause  in  Chancery,  for  a  Commis- 
sion to  examine  Witnesses  Abroad,  supported  by  the 
usual  Affidavit,  the  Vice-Chancellor  in  refusing  the  Motion, 
observed,  that  a  Proceeding  merely  in  Chancery,  could  not 
be  restrained  by  an  Injunction  against  Proceedings  at  Law, 
but  that  the  Commission  moved  for  must  be  considered  as 

(a)  3    Ves.  and  Bea.  76.  .    (c)  2  Swanst.  373. 

7  Ves.  304.     12  Ves.  335.  (d)    1    Madd.    Rep.    208. 

(ft)  2  Ves.  and.  Bea.  116.  4  Maddl  247. 
1  Men.  434. 
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a  Step  in  the  Proceedings  at  Law,  and  as  such  was  restrained 
by  the  Injunction  in  the  Court  of  Exchequer.  And  that  it 
was  not  necessary  that  any  Application  should  on  thi3  Occa- 
sion be  made  by  the  Defendant  to  the  Court  of  Ex- 
chequer, as  the  Court  of  Chancery  would  on  the  Mo- 
tion, take  notice  of  the  Proceedings  which  have  been 
had  there,  (a).  The  junior  Practiser  should  be  informed 
that  under  a  Bill  filed  for  a  Commission  to  examine  Wit- 
nesses Abroad,  and  a  Commission  sent  out  accordingly,  a 
Witness  returning  to  England  before  the  Commission  has 
readied  its  Destination  cannot  be  examined  de  bene  esse  in 
aid  of  the  Trial  at  Law,  upoh  the  Ground  that  he  is  about 
to  leave  the  Country  again  before  the  Trial  can  come  on ; 
the  Vice  Chancellor,  in  refusing  an  Application  for  that  Pur- 
pose, observed  that  it  was  a  different  Relief,  and  that  the 
Bill  must  be  amended  (b).  Where  a  Witness,  going  to  the 
West  Indies,  was  examined  de  bene  esse,  upon  Application 
to  publish  his  Deposition,  it  appearing  that  he  was  in  Ire- 
land, and  Publication  not  passed,  it  was  held  that  he  must 
be  examined  in  chief  (c).  If,  before  the  Examination  of  a 
Witness  Abroad,  under  a  Commission,  the  Plaintiff  dies, 
and  the  Examination  is  previous  to  the  Notice  of  his  Death, 
the  Examination  will  be  effectual  (d).  Commissions  for  the 
Examination  of  Witnesses  residing  Abroad,  returnable 
without  delay,  need  not  be  returned  as  Home  Commissions, 
before  the  last  Return  of  the  ensuing  Term  after  they  are 
issued :  a  reasonable  Time  is  allowed  for  the  return,  accord- 
ing to  Circumstances  (e). 

As  introductory  to  the  Examination  of  Witnesses  in  per- 
petuam  rei  memoriam,  it  may  be  proper  to  observe,  that 
where  the  Testimony  of  Witnesses  is  in  danger  of  being 
lost,  before  the  Matter  to  which  it  relates  can  be  made  the 
Subject  of  judicial  Investigation,  a  Court  of  Equity  will 
lend  its  Aid  to  preserve  and  perpetuate  their  Testimony  (/), 

(a)  4  Madd.  362.  (<?)  1  Sim.  and  Stu.  89. 

(b)  5  Madd.  19.  {J)  Red.  Tr.  Ch.  41.  120. 

(c)  Dick.  473.  ^oop.  PL  52. 
(03  P.  Wins.  195. 


218  PRACTICAL  DIRECTIONS 

by  permitting  Bills  to  be  filed,  for  the  Purpose  either  of 
taking  and  preserving  the  Testimony  of  Witnesses  to  be 
used  de  bene  esse,  or  of  recording  and  perpetuating  their 
Testimony :  these  two  Species  of  Bills,  though  frequently 
confounded,  seem,  from  the  Situation  of  the  Parties,  to  be 
distinct  from  each  other  (a) :  the  Former  is  generally  exhi- 
bited by  a  Person  out  of  Possession,  having  Witnesses 
infirm  or  aged,  or  a  single  Witness,  and  for  a  Commission 
to  examine  in  aid  of  a  Trial  at  Law  then  depending,  and 
unless  it  be  so  averred  in  the  Bill,  and  the  requisite  Affida- 
vit annexed,  it  is  demurrable  (b),  which  has  already  been 
adverted  to :  the  latter  is  usually  filed  by  a  Person  in  actual 
and  undisturbed  Possession,  having  no  Opportunity  of  ex- 
amining Witnesses  at  Law,  where  the  Matter  in  question  can 
by  no  means  be  made  the  Subject  of  present  judicial  Investi- 
gation, and  it  is  absolutely  necessary  to  prevent  a  Failure  of 
Justice  to  preserve  their  Testimony.     The  Testimony  of 
Witnesses  may  be  perpetuated  to  prove  a  Modus,  a  Will, 
a  Deed,  an  usurious  Contract,  Legitimacy  of  Birth,  of  Mar- 
riage, Waste,  or  any  vested  Interest  (c) ;   but  it  should 
seem  that  the  BUI  must  allege  that  the  Matter  in  question 
cannot  be  made  the  Subject  of  an  immediate  Action,  and 
the  Facts  to  be  examined  to  should  be  particularly  stated 
and  set  forth  (d)    A  case  of  very  ordinary  occurrence,  the 
Proof  of  a  Will,  per  testes,  in  Chancery,  where  the  Exami- 
nation is  restricted  to  the  subscribing  Witnesses,  and  to  the 
Question  of  Sanity,  merely  as  incidental  (e),  may  be  so  con- 
sidered :  as  in  the  Instance  of  Lands  devised  by  Will,  from 
the  Heir  at  Law,  it  is  a  common  Practice  to  prove  the  Will 
in  the  Court  of  Chancery,  and  to  perpetuate  the  Testimony 
of  the  subscribing  Witnesses ;  and  for  this  Purpose  to  file 

(*)6Ves.251.263.    1  Ves .  308.354.441.     1  Atk.  284. 

and  Boam.  139.     3  Men.  em.  571.     3  Bro.  C.  C.  481. 

(b)  8   Ves.   404.      1   Sim.  (d)    1    Madd.   Chan.    103. 

and  Stii.  87.  d J .  1  Sim.  and  Stu.  88. 

(c)  Pre.  Chan.  531.    1  Vein.  (e)  3  Meri.  678. 
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a  Bill  setting  out  the  Will  in  hasc  verba,  and  upon  coming 
in  of  the  Defendant's  Answer,  to  proceed  to  issue,  and  to 
examine  the  subscribing  Witnesses  to  the  Will,  if  living, 
and  to  the  Proof  of  the  Hand-writing  of  any  who  are  dead, 
which  being  done,  and  Publication  passed,  Office  Copies  of 
the  Depositions  are  delivered  out,  and  the  Cause  is  at  an  end : 
after  Publication  it  is  not  unusual  to  inroll  all  the  Proceed- 
ings, and  lastly,  to  exemplify  them  under  the  Seal  of  the 
Court ;  and  the  Exemplification  under  Seal  is  of  itself  Evi- 
dence in  support  of  the  Plaintiff 's  Title  in  all  CourtB  of 
Law  and  Equity  (a).  A  Defendant  has  been  allowed  to 
examine  Witnesses  to  perpetuate  Testimony  under  the 
Plaintiff's  Commission;  and  if  a  Witness  dies,  to  have 
his  Deposition  published  if  necessary;  but  generally  the 
Depositions  are  not  allowed  to  be  published  but  in  a  very 
strong  Case  made,  and  the  Order  restricts  the  Publication 
to  the  Deposition  (b)  of  the  Deceased  Witness. 

This  mode  of  Examination  in  Practice  differs  in  no  re- 
spect from  the  Proceeding  to  examine  Witnesses  as  in 
ordinary  Cases  in  Town,  or  by  Commission,  for  which 
Instructions  are  given  in  a  former  Part  of  this  Work. 

It  will  not  escape  the  Observation  of  a  severe  Practiser, 
that  we  have  presumed  each  WitnesB  to  be  ornni  ex- 
ception* major  ;  it  remains,  therefore,  to  subjoin  the  Course 
of  Proceeding  to  examine  into  the  Credit  and  Competency 
of  a  Witness  examined  in  a  Cause  (c). 

It  should  seem  by  the  strict  Rules  of  Practice,  that  after 
Publication  has  passed,  there  can  be  no  Examination  to  the 
Competency  of  a  Witness,  but  there  may  be  to  his  Credit ; 
the  Reason  assigned  has  been  because  the  Competency  of 
the  Witness  might  have  been  objected  to,  and  enquired 
into  upon  the  Examination  in  c/rief(d) :  a  Learned  Judge 

(a)  Peake's  Er.  67.     I  Phil.  (c)    Peakc's   Ev.    129.      1 

E*.  385. 393.     Ord.  Can.  Bea.  Phillips's  Ev.  1 7.  289. 

Ed.  32.  45.     Cuw.  Cane.  1 75.  (d)  3  Atk.  643. 

ih)  1  Men.  434.  3Meri.680. 
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held  this  Distinction  to  be  a  Difference  without  Colour  of 
Reason  (a).  Lord  Hardwicke  was  of  Opinion,  that  it  was 
not  allowable  in  generah-to  examine  into  the  Competency  of 
a  Witness  after  Publication,  but  his  Lordship  seems  to 
have  admitted  that  the  Rule  would  bend  to  Circumstances, 
and  that,  even  in  that  Stage  of  the  Cause,  it  would  be 
allowed  where  the  Objection  to  Competency  arose  from  a 
Matter  that  came  to  the  Knowledge  of  the  Party,  after  the 
Examination  of  the  Witness  (b) ;  and  Lord  Eldon,  not  con- 
troverting the  Decision  of  his  Noble  and  Learned  Predeces- 
sor, in  adverting  to  Examinations  to  Competency,  has  im- 
puted the  Fault  to  the  Party  complaining ;  for  that  there 
might  be  a  general  Interrogatory  addressed  to  every  Wit- 
ness upon  his  Examination  in  chief,  whether  he  has  or  not 
any  Interest  in  the  Suit  (c).  His  Honour  the  Vice-Chan- 
cellor has  decided,  that  after  Publication  has  passed,  there 
cannot  in  general  be  an  Examination  to  Competency  (d) : 
and  a  very  Learned  Author  in  a  Work  of  acknowledged 
Merit,  has  considered  these  Decisions  as  establishing  the 
Distinction  between  Competency  and  Credit  (e).  Where 
the  Objection  to  the  Competency  of  a  Witness  has  arisen 
from  Matter  which  has  come  to  the  Party's  Knowledge  after 
the  Examination,  the  Court  has  thought  it  reasonable  that 
it  should  be  investigated,  and  to  allow  an  Inquiry  into  the 
Competency  of  the  Witness,  and  that  the  proper  Course  of 
Proceeding  would  be  by  Motion  for  Leave  to  examine  upon 
the  Ground  of  Interest  at  the  Time  of  the  Examination  (,/), 
intimating  that  the  Inquiry  might  have  been  obviated  by 
addressing  an  Interrogatory,  framed  for  that  Purpose,  upon 
the  Examination  in  chief  (g).     And  where  strong  Suspi- 

(«)2Vern.463.  3Atk.643.  Term  Rep.  27.     Peake's  Ev. 

(&)3Atk.  643.  129. 

(c)  8  Ves.  324.  9  Ves.  145.  (f)   3   Atk.  «43.       Coop. 
10  Ves.  49.  Rep.  300.     Gwiil.    1250.     1 

(d)  2  Madd.  Rep.  328.  Vern.  254. 

(e)  2  Madd.  Ch.  422.     3         [g)  1  Vcs.j.  399.  8  Ves.  326. 
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ckm  of  Interest,  either  personally  or  as  Trustee,  has  at- 
tached to  a  Witness  who  has  been  examined,  an  Issue  has 
been  directed  at  the  Hearing,  in  order  that,  upon  his  Exa- 
mination in  a  Court  of  Law,  Questions  might  be  put  to 
him  to  discover  his  Interest :  and  in  the  latter  Case  Sit  WU- 
Uam  Grant,  M.  R.,  was  pleased  to  observe,  that  he  thought 
this  Court  might  order  an  Interrogatory  to  be  exhibited  to 
him  in  the  Nature  of  a  voir  dire  (a).  If  a  Witness  is  i«- 
terested,  and  known  to  be  so  previous  to  his  Examination, 
a  general  Interrogatory  might  be  framed,  requiring  him, 
on  his  Cross-examination,  to  answer  whether  he  is  so  or  not ; 
and  if  he  actually  denies  the  Interest,  the  Party  affected  by 
his  Evidence  may  discredit  the  Witness  by  examining 
Witnesses  as  to  the  Truth  of  that  Proposition  (fl).  And  if 
a  Party  has  omitted  to  examine  a  Witness  as  to  his  Interest 
m  the  Suit,  even  after  the  Witnesses  have  been  examined 
and  cross-examined,  and  the  Commission  closed,  he  may, 
in  that  Stage  of  the  Cause,  before  Publication,  move,  on 
Affidavit  of  the  Facts,  for  Leave  to  re-examine  the  Witness 
as  to  the  Fact  of  Interest  (c).  And  even  after  Publication, 
a  Witness  will  be  allowed  to  be  examined  as  to  his  Credi- 
bility, where  the  Objection  came  to  the  Party's  Knowledge 
after  the  Examination  (d) ;  and  it  should  seem  that  although 
an  interested  Witness  might  not  be  objected  to  at  the  Time 
of  his  Examination,  if  it  appear  at  the  Hearing,  upon  the 
Face  of  his  Deposition,  that  he  is  interested,  the  Court  will 
suppress  the  Deposition ;  and  so  if  an  interested  Witness  be 
cross-examined ;  that  has  been  held  not  to  be  a  Waiver  of 
aa  Objection  on  the  Ground  of  Interest,  to  the  Competency 
<rf  such  Witness  (t)  ;  but  if,  at  the  Time  of  his  Examina- 
tion, the  Witness  is  disinterested,  and  he  becomes  interested 
afterwards,  his  Deposition  has  been  allowed  to  be  read  (/). 

(a)  3  Bro.  C.  Q.  228.  («)    Gwill.    1255.      Coop. 

(6)  8  Ves.  326.     3  Atk.  Rep.  300. 
«3.  (/)  1  P.  Wms.  288.  2  Ves. 

(c)  2  Madd.  Rep.  322.  42.     2  Atk.  615. 

(d)  3  Atk.  643. 


222  PRACTICAL  DIRECTIONS 

An  Examination  to  the  Credit  of  a  Witness  who  has  been 
examined  in  a  Cause,  is  always  regarded  with  great  Jea- 
lousy, and  the  Rules  of  the  Court  require  that  the  Exami- 
nation should  be  restricted  to  the  Credit  of  the  Witness; 
and  to  Facts  affecting  Credit  and  Character  only,  and  these 
not  material  to  the  Matter  iu  issue  in  the  Cause:  Lord 
Eldon  has  observed  that  the  Use  of  examining  to  Credit  is, 
that  the  Court  may  weigh  the  Testimony  of  that  Witness 
whose  Credit  is  the  Object  of  the  Examination ;  that  the 
Guards  of  the  Court  upon  such  Examinations  would  be  de- 
feated by  permitting  it  to  take  place  after  a  Decree,  that 
the  Court  should  take  Care  that  the  Examination  should  be 
had  before  the  Hearing  (a). 

It  has  been  laid  down  in  a  Work  of  great  Merit,  that  the 
most  proper  Time  to  examine  to  the  Credit  of  a  Witness  is 
after  Publication  has  passed ;  for  till  then  it  cannot  be  known 
whether  it  was  necessary  (b) ;  but  the  Examination  may 
be  either  before  or  after  Publication,  and  with  the  Leave  of 
the  Court  upon  special  Application,  and  Notice  is  indispen- 
sably necessary,  whether  before  or  after  (c)  :  the  Standing 
Orders  direct  that  no  Examination  is  to  be  had  of  the  Credit 
of  any  Witness  but  by  special  Order  to  be  sparingly 
granted  (d).  Where  Evidence  to  the  Credit  of  a  Witness  had 
been  taken  upon  the  Examination  in  chief 9  without  any 
Order  for  that  Purpose,  the  Interrogatories  and  Depositions 
were  suppressed  for  Impertinence  (e) ;  but  although  it  re- 
quires a  special  Motion,  it  is  not  necessary  in  all  Cases  that 
it  should  be  supported  by  Affidavit,  and  the  Application 
seems  to  be  considered  as  of  course  (f).  Where  Publica- 
tion had  passed  five  Months,  an  Order  was  made  to  examine 
upon  general  Interrogatories  to  the  Credit  of  a  Witness 
as  to  such  particular  Facts  only  as  were  not  material  to  the 
Issue,  and  so  as  not  to  delay  the  Hearing  (g).    After  Pub- 

(a)  J  Ves.  and  Bea.  153.  (e)  12  Ves.  406. 

.  (b)  Dick.  532.  (f)  2  Ves.  and  Bea.  267. 

(c)  12  Ves..406.  Dick.  532.       . 

(rf)  Ord.    Cane.  Bea.   Ed.  (g)  19  Ves.  127. 
32.  108. 
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ttaatioa,  and  a  Cause  set  down,  it  is  too  late  to  examine  to 
Credit  (a) :  but  on  an  Application  to  examine  as  to  Credit, 
the  Court  does  not  consider  previously  whether  the  Examina- 
tion relates  to  the  Matters  in  issue ;  but  if,  under  Pretence  of 
examining  to  Credit,  the  Examination  should  be  extended  to 
any  Fact  in  issue,  the  Deposition  will  be  suppressed  (ft).  If  a 
Commission  to  examine  Witnesses  should  be  necessary,  it 
is  generally  directed  to  the  Commissioners  under  the  former 
Commission  (c)  ;  and  although  the  impeached  Witness  may 
have  been  cross-examined,  the  Court  will  make  the  Order 
restraining  the  Examination  to  Facts  not  in  issue  in  the 
Cause  (d) ;  and  if  the  Execution  of  the  Commission  should 
be  delayed  till  after  the  Hearing,  the  Party  obtaining  the 
Commission  willl  be  visited  with  the  Costs  of  it  (e) ;  but  a 
Commission  into  Foreign  Parts,  or  out  of  the  Jurisdiction 
of  the  Court  to  examine  to  the  Credit  of  a  Witness  is  never 
granted,  from  a  Tendency  to  introduce  a  certain  Method  of 
Delay :  if,  in  a  Case  of  great  Urgency  it  should  be  allowed, 
it  must  be  upon  the  Ground  that  no  Person  in  England 
could  be  found  to  swear  any  thing  to  the  Witness's  Cre- 
dit (/J;  and  in  taking  Objections  to  either  Credit  or  Com- 
petency, the  Court  will  not  assist  the  Party,  if  he  has  laid 
by  for  any  Length  of  Time,  and  it  assumes  the  Appearance  of 
Delay  (g) :  an  Examination  to  either  Credit  or  Competency 
must  be  confined  to  the  general  Credit  of  the  Witness ;  all 
that  can  be  inquired  of  is,  whether  the  Witness  is  to  be 
believed  upon  his  Oath  (h) :  a  Person  is  not  allowed  to 
discredit  his  own  Witness  (?). 
The  Course  of  Practice  on  examining  to  the  Credit  of  a 

(a)  3  Atk.  522.  (/)  3  Atk.  643. 

(*)  3  Atk.   594.   643.  1          (g)  Dick.  533. 

Ves,  j.    399.      10  Ves.    49.  (h)   1    Ves.  and  Bea.  153. 

1  Ves.  and  Boa.  153.  3  Ves.  and  Bea.  94.      Ord. 

He)  9  Ves.  145.  Cane.  Bea.  187. 

(rf)  8  Ves.  324.  (t)  8  Ves.  327. 

(e)l  Ves.  and  Bea.  151. 
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Witness  is,  to  exhibit  Articles,  for  the  Form  of  which  see 
the  subsequent  Part  of  this  Work,  title  •<  Article*?  assign- 
ing special  Causes  of  Objection  to  the  Credit  or  Competency 
of  the  particular  Witness.  And  it  would  be  advisable  to  lay 
the  Draught  of  the  Articles  before  the  junior  Counsel  who 
prepared  the  Pleadings  in  the  Cause,  for  his  Perusal  and 
Approbation,  though  his  Signature  is  not  necessary.  The 
Articles  must  be  ingrossed  upon  five  Shillings  Stamped 
Parchment,  and  filed  as  of  course  at  the  Examiner's  Office, 
if  the  impeached  Deposition  was  taken  in  Town,  or  deli- 
vered to  the  Party's  Clerk  in  Court  to  be  filed  in  the  Six 
Clerks  Office,  if  by  Commission  for  Examination  of  Wit* 
nesses  in  the  Country,  and  annexed  to  the  Deposition  of 
the  impeached  Witness,  a  Certificate  of  the  Filing  must  be 
obtained  from  the  Examiner,  or  Six  Clerk,  and  an  Appli- 
cation, by  Motion  upon  Notice,  or  by  Petition  grounded 
upon  the  Certificate  of  the  Objections  or  Articles  being 
filed,  for  Leave  to  file  Interrogatories  for  the  Examination 
of  Witnesses,  in  support  of  the  Articles,  and,  if  necessary, 
for  a  Commission  to  examine  Witnesses  in  the  Country,  by 
general  Interrogatories  (a),  but  a  Commission  to  Foreign 
Parts  will  not  be  ordered  unless  upon  special  Circum- 
stance (6).  The  Application  requiring  Notice,  differs  in 
that  respect  from  a  Motion  of  Course,  and  may,  in  strict- 
ness, be  termed  a  Special  Motion,  and  the  Orders  of  Court 
term  it  a  Special  Order ;  but  an  Affidavit  in  support  of  the 
Motion  is  not  required  (c).  The  Order  must  be  drawn  up, 
passed,  and  entered  at  the  Register  Office,  and  a  Copy 
served  upon  the  Adverse  Clerk  in  Court,  with  a  Copy  of 
the  Articles,  or  Objections ;  and  another  Copy  served  upon 
the  Examiner :  if  die  Examination  to  the  Discredit  of  the 
Witness  be  in  Town,  the  Interrogatories  for  the  Examina- 
tion, of  Witnesses  in  support  of  the  Articles,  must  be  signed 
by  Counsel,  and  engrossed  upon  the  proper  Stamp,  and 

0 

(a)  19  Ves.  128.  (c)  2  Ves.  and  Bea.  267. 

(£)3Atk.  643.  Dick.  532.    8  Ves.  324; 
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filed  (a)  at  the  Examiner's  Office,  and  the  Ordef  produced 
at  the  same  Time,  without  which  the  Interrogatories 
cannot  be  received,  and  Notice  of  filing  served  upon  the 
adverse  Clerk  in  Court;  the  further  Proceedings  are 
similar  to  the  ordinary  Course  of  Examination  of  Wit- 
nesses in  a  Cause.  The  adverse  Party  may  examine  Wit- 
nesses in  support  of  the  Credit  of  the  impeached  Witness, 
and  Publication  of  the  Depositions  may  be  passed  at  the 
same  time  Publication  passes  in  the  Cause ;  or  afterwards, 
by  Rule,  Order,  or  Consent,  with  Reference  to  the  Exami- 
nation only. 

Rules  to  product  Witnesses,  and  Rules  to  pass  Publico-- 
tion,  should  be  given  during  the  Proceeding  to  examine 
Witnesses ;  they  may  be  entered  by  Plaintiff  immediately 
upon  Service  of  the  Subpoena  to  rejoin,  or  Defendant's 
Appearance  to  rejoin  gratis  (£) :  the  first  of  these  iff  termed 
an  Ordinary  Rule ;  the  other  a  Rule  to  shew  Cause  why 
Publication  should  not  pass  (c) :  the  latter  only  would  be 
sufficient  whert  a  joint  Commission  has  issued  under  which 
Witnesses  have  been  examined  on  both  Sides.-  All  Rule? 
expire  in  eight  Days  inclusive,  and  the  eight  Days  comprised 
in  each  Rule  must  be  Days  in  Term ;  a  Rule  may  be  given 
any  Day  in  Term,  but  it  must  be  entered  eight  Days  before 
the  Expiration  of  the  Term  in  which  it  is  given.  The 
Rules  ate,  by  the  Orders  in  Chancery,  directed  to  be  en- 
tered by  the  Clerk  in  Court  in  the  Commoti  Book,  called 
the  (d)  House-Bock  of  the  Six  Clerk,  in  whose  Division  the 
Original  Bill  was  filed ;  the  Entry  is  transcribed  by  the  Clerk 
in  Court  into  his  Writ-Book,  which  is  taken  to  the  Register- 
Office  to  be  entered ;  this  is  done  by  the  Register  setting 
his  Initials  thereto,  upon  payment  of  a  Fee  of  one  Shilling 

(a)  Ord.  Cane.  Bea.  187.  Ves.  360,   where    it  is  said 

(b)  Dick*  349.  there  is  no  such  thing  as  a 

(c)  Ord.  Cane.  Bea.  190.  House-Book. 
(<Q  Ibid.  110.  331.  and  8 

Vol.  I.  Q 
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and  four-Pence  (a).  These  Rules  are  given  by  the  Clerk 
in  Court,  as  instructed  by  the  Solicitor,  and  the  Clerk  m 
Court  entering  the  Rule,  must  give  a  Note  in  Writing  to 
the  adverse  Clerk  in  Court  of  the  Rule  being  given;  a 
Co-Plaintiff  may  give  these  Rules,  and  if  the  Plaintiff 
neglect  to  give  them  for  one  Term  after  the  Cause  is  at 
issue  by  the  Subpoena  to  rejoin,  they  may  be  given  by  the 
Defendant  (ft).  It  may,  in  some  Cases,  be  proper  to  give 
Rules  to  produce  Witnesses,  and  to  pass  Publication,  where 
no  Witnesses  have  been  examined  on  either  Side,  to  exclude 
the  adverse  Party  from  examining.  On  the  Expiration  of 
the  Rule  to  pass  Publication,  if  no  Order  has  been  served  to 
enlarge  Publication,  Office  Copies  of  the  Depositions  of  the 
Witnesses  examined  in  Town,  and  by  Commission,  will  be 
delivered  out  by  the  Examiner  and  the  Clerk  in  Court ; 
and,  if  requisite,  a  Copy  of  the  Rule  should  be  served  upon 
the  Examiner,  to  authorize  him  to  deliver  out  the  Office- 
Copies. 

Publication  of  the  Evidence  taken  in  the  Cause,  by  deli- 
very of  the  Office  Copies  of  the  Depositions  of  the  Wit- 
nesses examined,  may  pass  by  Rule,  by  Order  of  Court,  or 
by  Consent  of  Parties:  where  the  Rule  to  pass  Publication 
has  been  suffered  to  run  out,  and  no  Act  has  been  done  to 
enlarge  the  Time,  Publication  passes  of  course  by  Rule ;  if 
an  Order  should  be  obtained  to  enlarge  the  Time  limited 
by  the  Rule,  Publication  passes  by  Order  (c) ;  and  all  Parties 
having  examined  their  Witnesses,  a  Rule  may  be  entered 
to  pass  Publication  immediately  by  Consent  (d)  of  the  re- 
spective  Clerks  in  Court. 

Publication  may  be  enlarged  after  a  Rule  to  pass  Publi- 
cation has  been  entered,  upon  the  Application  of  a  Party 
who  has  examined  no  Witnesses,  as  of  course ;  or  if  he 

(a)  Ord.  Cane.  Bea.  Ed.  (c)Prac.  Reg.  Wy.  Ed.355. 
231.336.  (rf)   Sed.   vid.    Ord.   Cane. 

(£)  Dick.  84.  Boa.  319. 
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has  not  examined  all  his  Witnesses,  and  intends  to  examine 
more,  but  it  should  seem  if  Witnesses  have  been  examined, 
the  Application  for  the  Order  must  be  upon  Notice  (a)  :  if  the 
Cause  has  not  been  set  down  for  hearing,  the  Application 
is  of  course,  before  or  after  the  Rule  to  pass  Publication 
has  expired ;  but,  in  the  latter  Case,  the  Application  must 
be  supported  by  an  Affidavit,  which  must  express  that 
the  Party  applying,  his  Clerk  in  Court,  and  Solicitor,  have 
not  seen,  read,  or  been  informed  of  the  Contents  of  th? 
Depositions,  and  that  they  will  not  see,  read,  or  be  informed 
until  the  enlarged  Time  of  Publication :  for  the  Form  of 
the  Affidavit,  see  Title  "  Affidavit."  And  Publication  has 
been  enlarged  upon  a  Special  Case,  where  further  Evidence 
was  shewn  to  be  necessary,  and  that  it  could  be  had  without 
Injustice  or  Danger,  and  where  it  would  not  be  to  the  Preju- 
dice of  a  Party  by  delaying  the  Hearing  of  the  Cause,  but 
not  upon  the  Ground  of  Want  of  Knowledge  of  the  Rules 
of  Proceeding,  or  the  Negligence  of  the  Solicitor  (6).  And 
although  Publication  had  been  frequently  enlarged  before, 
and  the  Cause  was  of  five  Years  standing,  where  the  Delay 
had  been  accounted  for  by  Affidavit,  and  the  Court  wap 
satisfied  that  the  Inquiries  to  be  pursued  were  likely  to 
further  the  Ends  of  Justice,  Publication  has  been  further 
enlarged  (c).  And  where,  by  Accident,  or  Surprize,  Publi- 
cation passes  before  the  Defendant  has  examined  his  Wit- 
nesses, and  there  is  no  blameable  Negligence,  the  Court  will 
allow  Witnesses  to  be  examined  on  the  usual  Affidavit  that 
the  Depositions  have  not  been  seen(d).  And  it  should 
seem,  that  before  Publication,  where  Leave  has  been 
granted,  the  adverse  Party  has  been  allowed  to  cross-exa- 
mine, and  likewise  to  examine  at  large  (e);  but  where 
the  Defendant  obtained  Leave  to  enlarge  Publication,  and 
neglected  to  examine  Witnesses  within  the  enlarged  Time, 

(a)  6  Madd.  SI .  Dick.  495.         (<Q  3  Madd.  429. 
(*)  13  Ves.  512.  0)  2  Vera.  253.    2  Madd. 

(c)  3  Madd.  10&  Chan.  419. 

Q2 
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and  after  Publication  had  passed,  obtained  irregularly  ait 
Order  as  of  course  to  enlarge  it,  and  apprised  of  the  Irregu- 
larity, persisted  in  examining  Witnesses ;  an  Application 
that  Publication  might  be  further  enlarged,  or  the  Evidence 
taken  under  the  informal  Order  read  at  the  Hearing,  was 
dismissed  with  Costs  (a).  And  the  Court  has  refused  to 
enlarge  Publication  at  the  Instance  of  a  Party  who  had 
examined  no  Witnesses,  but  had  taken  the  Depositions  of 
the  opposite  Party  out  of  the  Office,  though  it  was  alleged 
to  have  happened  through  Mistake  (6). 

After  Publication  has  passed,  prior  to  a  Decree,  and  the 
Depositions  have  been  seen,  further  Witnesses  cannot  be 
examined  without  Leave  of  the  Court,  which  cannot  be 
obtained  but  with  great  Difficulty,  and  that  as  to  particular 
Facts  only  (r).  The  Court,  in  making  an  Order  to  enlarge 
Publication  before  the  Cause  is  set  down,  doe»  it  provision- 
ally, so  as  not  to  hinder  the  Party  Jrom  setting  down  the 
Cause.  By  the  Standing  Orders  of  the  Court,  no  Cause 
can  be  set  down  to  be  heard  the  same  Term  wherein  Pub- 
lication passes,  unless  by  Consent,  or  Special  Order  (d); 
but  Publication  may  be  enlarged  upon  the  Application  of 
either  Party,  where  the  Cause  stand*  so  far  off  in  the 
Paper,  that  it  is  not  likely  to  come  on  in  its  turn  to  be 
heard,  before  the  enlarged  Time  expires;  and  the  Party 
setting  down  the  Cause  may  make  the  Application :  and  a 
second  Application  to  enlarge  Publication  has  been  al- 
lowed, though  the  Cause  was  set  down,  it  being  a  hundred 
off,  and  little  Probability  of  its  being  heard  before  the  en- 
larged Publication  expired  (e).  But  in  all  Applications  to 
enlarge  Publication,  the  Court  always  restricts  the  Time  to  a 
given  Period,  within  which  the  Cause  is  not  likely  to  come  on, 
and  the  Party  applying  should  always  be  prepared  to  state 

(a)  3  Madd.  429.    '  (d)    Ord.  Cane.    Boa.   Ed. 

(b)  2  Cox.  289.  319.   333.      Prac.  Reg.  Wy. 
(r)  8  Ves.  324.     Coop.  Rep.      Ed.  354. 

292.  (e)  Dick.  495.  1  Madd.  85. 
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correctly  on  what  Day  Publication  passes,  and  in  what 
Manner,  by  Rule  or  Order. 

Where  there  is  an  Original  and  Cross  Cause,  and  the 
Plaintiff  in  the  Original  Suit  is  in  Contempt  for  Want  of 
Answer  to  the  Cross  Bill,  the  Plaintiff  in  the  latter  having 
put  in  his  Answer  to  the  Original  Bill,  is  entitled  as  of 
course  to  enlarge  Publication  in  the  Original  Cause  for  a 
Fortnight  after  the  Answer  has  come  in  to  the  Cross  Bill  (a) ; 
but  if  the  Cross  Bill  be  filed  after  the  Original  Cause  was 
proceeded  in,  as  in  the  Instance  of  an  Answer  filed  in  the 
Original  Cause:  to  enlarge  Publication,  the  Application 
must  be  Special  on  Notice  (6) :  where  therefore,  a  Motion 
was  .made  after  Rules  to  pass  Publication  had  issued,  and 
the  Cause  aet  down  for  hearing,  to  enlarge  Publication 
until  a  Fortnight  after  an  Answer  to  the  Cross  Bill,  the 
Application  was  refused  with  Costs ;  no  Special  Case  being 
made  by  Affidavit  (c).  Where  either  material  Conversa- 
tion, or  an  Admission  of  a  Defendant  occurs  after  Answer, 
or  Replication,  or  Examination  of  Witnesses,  or  a  new 
Fact  happens  after  Publication,  which  it  is  material  to 
bring  before  the  Court  in  Evidence  upon  hearing  the  Ori- 
ginal Cause,  a  Special  Application  should  be  made  for  the 
Purpose  of  examining,  and  that  the  Depositions  may  be 
read  at  the  Hearing ;  and  if  a  Discovery  is  required,  a  Bill 
should  be  filed  for  that  Purpose  merely,  and  an  Application 
made  that  the  Answer  comprehending  the  Discovery  may 
bejead  at  the  Hearing  of  the  Original  Cause  (d);  if  the 
Matter  was  brought  before  the  Court  by  Supplemental 
Bill,  it  might  be  demurrable  (e) ;  but  it  should  be  observed 
that  the  Plaintiff  in  the  Original  Cause  loses  his  Priority  of 
Suit,  by  amending  his  Bill  after  a  Cross  Bill  is  filed  (f)> 

(«)  1  Atk.  20.  291.    3  Bro.  (cf)  1 7  Ve*.  148. 

C.  C.  429.     4  Bro.  C.  C.  178.  (e)  Ibid. 

(6)2Ves.336.  16Ves.  93.  (/)   2  Cox.  37 1.    2  Atk. 

(c)  16  Ves.   133.    2  Vei.  21 S.    3  Atk.  723. 
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By  the  Standing  Orders  of  the  Court,  Depositions  of 
Witnesses  taken  in  Town  by  the  Examiners,  are  to  be 
closely  kept  in  their  Office,  and  no  Copy  or  Extract  deli- 
vered out  until  Publication  passes  by  Rule  or  Order :  those 
taken  by  Commission  are,  immediately  after  bringing  in,  to 
be  delivered  to  the  sworn  Clerk  who  made  out  the  Com- 
mission, to  be  securely  kept,  without  opening,  until  Publi- 
cation regularly  passes  in  the  Cause,  otherwise  to  be  void, 
and  not  read  in  Evidence  (a).  If  Witnesses  are  examined 
in  Town,  the  Order  to  enlarge  Publication  must  be  served 
upon  the  Examiner,  before  Publication  passes  in  the  Cause, 
by  Rule  or  a  former  Order.  It  may  be  useful  to  remark, 
that  where  the  Examiner  has  been  served  with  an  Order 
enlarging  Publication  for  a  given  Period ;  after  the  Time 
limited  by  the  Order  has  expired,  he  cannot  examine  any 
Witnesses,  although  they  may  have  been  previously  sworn 
to  the  Interrogatories,  and  have  not  attended  to  be  exa- 
mined; Leave  of  the  Court  must  be  obtained,  and  the 
Application  Special  upon  Notice  (6).  Publication  being 
passed,  Office  Copies  of  the  Depositions  taken  in  Town 
must  be  obtained  at  the  Examiner's  Office,  in  the  Rolls 
Yard,  and  those  taken  by  Commission  of  the  Clerk  in 
Court,  and  before  they  are  delivered  out,  the  Solicitor 
should  be  careful  to  have  them  signed  by  the  proper  Offi- 
cer, of  whom  he  receives  them ;  if  the  Office  Copies  of 
Pleadings,  or  Depositions,  required  to  be  read  on  the  Hear- 
ing, be  not  signed,  they  cannot  be  read  in  Evidence ;  and 
the  Cause  will  be  ordered  to  stand  over  upon  Payment  of 
Costs  of  the  Day,  which,  in  Court  is  £5,  and  at  the 
Rolls,  £$. 6s.  Sd.  to  the  other  Party  (c). 

The  Deposition  of  a  Witness  examined  de  bene  esse 
where  the  Witness  dies  before  he  can  be  examined  in  chief, 
or  is  beyond  Sea,  and  not  likely  to  return  in  Time  to  be 
examined  in  the  ordinary  Course  of  examining  Witnesses  in 

(a)  Ord.  Cane,  Bea,  Ed.  (c)  1  Cox,  437.  Ord.  Cane. 
230.291.  Bea.Ed.  491. 

(*)Gilb.  For.Roin.  141. 
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the  Cause,  or  upon  a  Trial  at  Law  (a),  may  be  published 
by  Order,  upon  Notice  and  Proof  of  his  Death,  or  of  his 
Residence  out  of  the  Jurisdiction  of  the  Court. 

It  has  been  laid  down  by  a  Gentleman,  to  whose  Labours 
the  Profession  is  much  indebted,  as  an  established  Rule  of 
the  Court  of  Chancery,  that  Depositions  taken  de  bene  esse 
are  not  to  be  published,  unless  there  is  a  moral  impossibi- 
bility  to  have  an  Examination  in  Chief  (6) :  as  in  the  In- 
stance of  a  Commission  issuing  to  examine  Witnesses  abroad, 
and  tiie  Execution  prevented  by  the  Interference  of  a  Pub- 
lic Authority  there ;  the  Publication  of  a  Deposition  taken 
de  bene  esse  has  been  ordered  (c) ;  the  Deposition  taken 
de  bene  esse  of  a  Witness  above  eighty  Years  of  age,  and 
infirm,  and  unable  to  attend  in  person,  has  been  ordered  to 
be  read  on  the  Trial  of  an  Issue  (d) ;  and  a  like  Order 
lias  been  made  where  the  Witness  has  been  dead,  or  in  such 
a  Stale  of  Health  as  to  be  unable  to  attend  (e) ;  or  from 
Age  and  Infirmity  incapable  of  attending  without  great 
Danger  of  Death  (/).  The  Deposition  of  a  Witness  exa- 
mined de  bene  esse,  and  the  Witness  not  returned  from 
abroad,  has  been  ordered  to  be  published,  to  be  made  use 
of  at  a  Trial  at  Law  (g).  And  for  the  like  Purpose,  a 
Commission  under  which  a  Witness  had  been  examined 
and  cross-examined  de  bene  esse,  and  since  dead,  was  or- 
dered to  be  opened  by  the  Clerks  in  Court,  and  the  Depo- 
sition copied  and  published  (A) ;  but  the  Court  refused  to 
order  Depositions  taken  de  bene  esse  to  be  published  for 
the  Purpose  of  comparing  them  with  the  Depositions  in  the 
same  Cause  taken  upon  the  Examination  in  Chief  (i). 
And  the  Court  also  refused  to  order  Publication  of  Depo- 
sitions taken  de  bene  esse,  upon  the  Incapacity  of  the  Wit- 
ness from  a  bodily  Injury,  to  Attend  ;  but  on  the  Affidavit 

(a)  Dick.  540.    2  Ves.  497.         0)  1 5  Ves.  299. 

J  Vera.  331.  (f)  1  Ves.  and  Bea.  336. 

(b)  2  Madd.  Chanc  252.  (g)  Dick.  54a 

(c)  2  Ves.  337.    Ambl.  108.         (A)  Dick.  144. 

00  Dick.  182.    1  Cox.  184.         (i)  1  P.  Wms.  567.      . 
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of  a  Surgeon,  as  to  the  Impossibility  of  the  Witness's 
Attendance,  the  Court  ordered  the  Officer  to  attend  with 
the  Original  Deposition,  to  be  tendered  If  the  Incapacity  of 
the  Witness  should  be  proved  (a).  Depositions  of  Wit- 
nesses examined  de  bene  esse,  afterwards  becoming  inter- 
ested, have  been  ordered  to  be  published  (6). 

The  Deposition  of  a  Witness  in  perpetuam  rei  memo- 
riam,  is  not  to  be  published  in  the  Life-time  of  the  Witness, 
unless  a  strong  Case  is  made  (c)  out,  and  subject  to  the 
Discretion  of  the  Court.  Lord  Eldon  has  laid  down,  as 
Exceptions  to  the  general  Rule,  Sickness,  Incapacity  to 
travel,  or  Accident  (d).  The  Orders  for  Publication  are 
founded  on  Affidavit  of  the  Death  of  the  Witness ;  and  in 
general  restricts  the  Publication  to  the  Deposition  of  the 
deceased  Witness:  where  Witnesses  have  been  examined  by 
both  Parties  on  a  Joint  Commission,  Publication  of  the  De- 
positions of  the  Witnesses,  who  were  dead,  has  been  ordered, 
but  not  the  Depositions  of  the  other  Witnesses  (*).  The  Dis- 
mission of  a  Bill  to  perpetuate  Testimony,  irregularly  set 
down  to  be  heard,  does  not  prevent  the  Depositions  taken 
under  it  from  being  read  in  Evidence  (/J.  Depositions 
under  a  Bill  to  perpetuate  Testimony  in  Proof  of  a  Will  of 
Lands  per  testes,  are  published  as  of  course,  and  the 
Cause  is  at  an  End  (g). 

The  Course  of  Practice  to  obtain  an  Order  to  publish  a 
Deposition  taken  de  bene  esse  is,  after  Publication  has  passed 
in  the  Cause,  to  apply  by  Motion,  upon  Notice  to  the  ad- 
verse Clerk  in  Court,  or  by  Petition  to  the  Master  of  the 
Rolls  for  an  Order  to  publish  the  Deposition  of  the  Wit- 
ness. See  Titles,  "  Notices"  and  "  Petitions."  The  Death  of 
the  Witness,  or  his  Absence  abroad,  or  any  other  special 
Circumstance  to  support  the  Application,  must  be  verified  by 

(a)  1  Ves.  and  Beam.  21,  (e)  1  Meii.  434.  Dick.  640. 

(*)  Dick.  504.  (/)   2  P.   Wms.   162.     1 

(c)  3  Men.  678.  Sch.  and  Lefr.  316.    2  Madd. 

(<*)  19  Vcs.  670.    1  Men.  Rep.  37. 

434.  (g)  3  Men.  678. 
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Affidavit,  which  must  be  filed  at  the  Affidavit  Office,  and 
an  Office  Copy  taken  to  read  in  Court,  or  to  annex  to  the 
Petition ;  and  the  Order  must  be  drawn  up,  passed,  and 
entered  at  the  Register  Office,  and  served  upon  the  adverse 
Clerk  in  Court,  and  also  upon  the  Examiner,  if  the  Depo- 
sition was  taken  in  Town ;  or  if  taken  by  Commission,  upon 
the  Clerk  in  Court  having  the  Custody  of  the  Deposition, 
and  Office  Copies  of  the  Deposition  will  be  delivered  out  to 
the  Parties.  The  Order  for  the  Examination,  savii^  all 
just  Exceptions  to  the  Witness,  Objections  to  his  Credit 
or  Competency  may  be  taken  as  in  ordinary  Cases ;  but 
if  any  Irregularity  is  discovered,  Notice  in  Writing, 
in  the  first  Instance,  must  be  served  upon  the  adverse 
Clerk  in  Court  to  discharge  the  Order  for  Publication, 
supported  by  an  Affidavit  of  the  Grounds  of  Objection ; 
and  if  .the  Order  should  be  discharged,  the  Deposi- 
tion cannot  be  repd  in  Evidences  it  is  too  late  at  the 
Hearing  of  the  Cause  to  object  to  the  Irregularity  of  a 
Deposition  taken  de  bene  esse  {a) ;  but  where  the  Interval 
is  short  between  the  Publication  and  the  Hearing,  the 
Court  will  grant  Time  to  examine  whether  the  Deposition 
was  irregularly  taken  ((). 

Depositions  have  been  amended  before  and  after  Publica- 
tion, where  it  was  clearly  shown  that  the  Examiner  bad 
made  a  Mistake  in  taking  down  the  Deposition,  or  the  Wit- 
ness in  making  it  (c) :  and  even  after  a  Decree,  a  re-Exami- 
nation has  been  allowed,  not  as  of  course,  but  at  the  Dis- 
cretion of  the  Court,  on  Special  Application  (d).  But 
there  are  Cases  where  Leave  to  amend  has  been  refused ; 
and  modern  Decisions  are  against  the  Practice  (e) ;  and  the 

(«)  Alk.  190.  (J)  3  Bro.  C.  C.  370.     17 

(6)  1  Swanst  171.    1  Wils.  Ves.  434. 

£h.  Rep.  1 53.  (e)  5  Ves.  297.  13  Ves. 51 1. 

(c)  2  P.   Wins.  426.  646.  4  Bro.   C.  C.  540.     2  Vera. 

1  Cox.  281.     1  Ves.  398.  285.  435.     Dick.  22.  358.    1  Men* 

Dick.  677.    750.     2  M*d<L  130.    3Aqstr.83$. 
Kept  322. 
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Court  has  given  Leave  to  re-examine  a  Witness  upon  the 
same  Interrogatories  before  Publication,  that  be  might 
answer  more  fully  (a).  And  even  after  Publication  at  the 
Instance  of  the  Witness  (A),  but  not  to  put  in  a  new  Exami- 
nation (c) ;  and  Interrogatories  have  been,  by  Order,  al- 
lowed to  be  filed  for  such  Purpose ;  but  an  Order  must  be 
obtained,  whether  it  be  by  the  Examiner,  or  by  Commis- 
sion ;  and  in  some  Cases  the  Master  is  directed  to  settle 
the  Interrogatories,  upon  the  usual  Affidavit  by  the  Party, 
his  Clerk  in  Court  and  Solicitor  denying  all  Knowledge  of 
the  former  Depositions :  and  if  it  should  be  allowed,  it 
would  be  open  to  a  Cross-examination  by  the  opposite  Party, 
and  also  an  Examination  of  Witnesses  at  large  (d).  If  a 
renewed  Commission  to  examine  Witnesses  should  be  ob- 
tained, the  Party  applying  must  bear  the  Costs  and 
Charges,  unless  the  opposite  Party  examines  Witnesses, 
of  those  he  pays  the  Expences ;  but  if  a  Party  joins  in 
Commission,  and  has  Commissioners  present  at  the  Execu- 
tion, although  he  examines  no  Witnesses,  the  Court  will  not 
grant  a  new  Commission  even  upon  the  usual  Affidavit  (*), 
unless  Publication  has  passed  prematurely,  though  the 
Party  may  have  consented  to  accommodate  the  other 
Side  (f).  But  where  one  Party  has  examined  Witnesses, 
and  the  other  none,  before  or  after  Publication,  he  may  ai 
of  course  obtain  an  Order  for  a  Commission  to  examine 
Witnesses;  but,  in  the  latter  Case,  it  must  be  upon  the 
usual  Affidavit  of  not  knowing  the  Contents  of  the  Deposi- 
tions. 

Where  Leave  was  given  by  a  Decree  to  exhibit  Interro- 
gatories, to  prove  a  Will  of  real  Estate  which  had  been 
only  proved  as  to  personal,  the  Depositions  could  not  be 
published  without  An  Order  for  that  Purpose  (g). 

(a)  13  Ves.  280.  (e)  Dick.  18. 

(*)5Ves.297.    lCox.28L  (/)  8  Ves.315. 

<c)  13  Ves.  285.  (g)    2   Madd.    Rep.    165. 

(d)  1  Vern.  253.  Ham.  Dig.  454. 
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It  may  be  convenient  to  close  this  Head  with  some  Ob- 
servations on  the  Purity  and  Regularity  of  the  Interroga- 
tories and  Depositions,  and  the  incidental  Proceedings, 
The  Publication  of  the  Evidence  will  afford  an  Opportunity 
of  considering  in  what  respect  the  Interrogatories  may  be 
objectionable,  as  leading,  or  with  the  Depositions  scanda- 
lous and  impertinent :  the  Office-Copy  of  the  Depositions 
always  includes  the  Interrogatories  upon  which  the  Depo- 
sitions have  been  taken.  The  junior  Practiser  would 
act  very  prudently  were  he  to  submit  them  to  the  Conside- 
ration of  Counsel,  before  he  commenced  any  Proceedings 
for  the  above  Purposes.  And  it  may  be  useful  further  to 
remark,  that  as  the  Interrogatories  are  never  abbreviated 
for  Counsel,  it  is  the  Province  of  the  Solicitor  exclusively, 
to  consider  the  Regularity  of  the  Interrogatories ;  in  many 
Instances  they  deserve  very  serious  Attention.  To  inquire 
into  any  of  these  Defects, 

The  Course  of  Practice  is  to  apply  by  Motion  as  of 
course,  without  Notice  (a),  or  by  Petition  to  the  Master 
of  the  Rolls  for  an  Order  to  refer  the  Interrogatories  and 
Depositions  to  one  of  the  Masters  to  look  into  the  Proceed- 
ings, and  see  if  they  are  leading,  scandalous  or  impertinent : 
the  Order  must  be  drawn  up,  passed,  and  entered  at  the 
Register  Office,  and  a  Copy  served  upon  the  adverse  Clerk 
in  Court,  at  his  Seat  in  the  Six  Clerks  Office ;  and  the 
Order,  with  the  Office  Copy  of  the  Interrogatories  and 
Depositions  left  at  the  Master's  Office  to  whom  the  Refer- 
ence is  made :  a  Warrant  on  leaving  is  not  issued ;  a  War- 
rant is  taken  out  to  proceed  on  the  Interrogatories  and 
Depositions.  A  correct  Copy  of  this  and  all  other  Warrants, 
with  the  Notice  at  the  Foot,  must  be  served  upon  the  Clerk 
in  Court  for  the  adverse  Party,  or  on  his  Agent  or  Copy- 
ing Clerk,  at  his  Seat  in  the  Six  Clerks'  Office :  each  War- 
rant must  be  served  two  Days  before  the  Day  of  Attend- 
ance, as  on  Monday  for  Wednesday,  and  on  Saturday  for 

(«)12  Vcs.201. 
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Tuesday ;  and  at  the  Return  of  any  Warrant,  successive 
Warrants  to  proceed  upon  the  Reference  must  be  taken  out 
and  served,  and  attended.  And  if  the  Attendance  of  Coun- 
sel should  be  advisable,  proper  Instructions  for  that  Pur- 
pose must  be  prepared :  if  the  adverse  Solicitor  does  not 
attend  after  three  Warrants  have  been  regularly  taken  out 
and  served,  and  the  Due  and  Regular  Service  of  them 
sworn  to  and  indorsed  on  the  last  Warrant,  the  Master 
will  state  that  Fact  in  his  Certificate,  and  proceed  on  the 
Matters  referred  ex-parte ;  if  the  adverse  Solicitor  attends 
the  Warrants,  the  Master  will  proceed  on  hearing  both 
Parties,  and  make  his  Certificate  upon  the  Matters  referred. 
This  Certificate,  though  in  the  Nature  of  a  Report,  requires 
no  Confirmation  by  die  Court :  Objections  do  not  lie,  but 
Exceptions  may  be  filed  in  the  first  Instance,  as  in  the  or- 
dinary Course  of  Exceptions  to  Answers.  The  Certificate 
signed  by  the  Master  is  usually  taken  by  the  Party  in  whose 
Favour  the  Reference  turns ;  and  must  be  filed  at  the  Report 
Office,  and  an  Office  Copy  of  the  Report  taken  to  read  in 
Court  before  any  further  Proceeding  can  be  instituted  (a). 
If  the  Master  certifies  the  Interrogatories  to  be  leading,  or 
both  Interrogatories  and  Depositions  to  be  scandalous  and 
impertinent,  if  either  Party  should  be  dissatisfied  with  the 
Decision  of  the  Master,  he  may  file  Exceptions  to  the 
Certificate ;  these  Exceptions  must  be  signed  by  Counsel, 
and  ingrossed  on  five  Shillings  stamped  Paper,  and  filed 
with  Mr.  Bird,  at  the  Register  Office,  and  a  Deposit  made 
of  £5y  and  1*.  paid  for  the  Certificate,  which  must  be 
annexed  to  a  Petition  to  the  Lord  Chancellor,  and  left 
with  Mr.  Farrer,  his  Lordship's  Secretary,  for  an  Order  to 
set  down  the  Exceptions  for  hearing,  and  the  Order  drawn 
up,  passed,  and  entered,  at  the  Register  Office,  served 
upon  the  adverse  Clerk  in  Court,  and  the  Exceptions  set 
down  with  the  Register ;  and  unless  they  are  set  down  to 
be  heard,  the  mere  jiling  the  Exceptions  will  not  prevent 

(a)  2  P.  Wins.  517. 
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the  adverse  Party  from  proceeding  upon  the  Certificate  (a). 
The  Proceeding  upon  Exceptions  will  be  found  in  a  subse- 
quent Part  of  this  Work  :  see  Title  **  Exceptions"  If  no 
Exceptions  should  be  filed  to  the  Certificate,  Instructions 
must  be  given  to  Counsel  to  move  upon  Notice,  that  the 
Interrogatories  or  Depositions,  or  such  Parts  of  -each  as  the 
Master  has  certified  to  be  leading,  or  scandalous,  or  imper- 
tinent, maybe  suppressed,  which  the  Court  will  direct  upon 
hearing  the  Certificate,  and  will  order  accordingly :  the 
Order  must  be  drawn  up,  passed,  and  entered  at  the  Regis- 
ter Office,  and  served  upon  the  adverse  Clerk  in  Court; 
and  the  Depositions,  or  such  of  them  as  the  Order  extends 
to,  will  not  be  suffered  to  be  read  at  the  Hearing.  The 
Order  for  suppressing  the  Depositions  should  be  served 
upon  the  Examiner,  if  the  repudiated  Deposition  was 
taken  in  Town,  or  upon  the  Clerk  in  Court  making  out 
the  Commission  for  the  Examination  of  Witnesses,  into 
whose  Custody  the  suppressed  Deposition  has  been  re- 
turned ;  and  the  Order  should  be  annexed  thereto :  and 
the  Clerks  in  Court  for  all  Parties  interested,  should  take 
care  that,  according  to  ancient  Practice,  the  suppressed 
Deposition  be  inscribed,  Suppressed  by  Order,  dated,  #c, 
setting  their  Signatures  thereto.  But  it  should  teem  that  if 
only  one  Interrogatory  be  reported  leading;  the  Deposition 
to  that  particular  Interrogatory  only  would  be  suppressed. 
And  in  like  manner,  if  Part  only  of  an  Interrogatory  should 
he  reported  leading,  scandalous,  or  impertinent,  so  much  of 
the  correspondent  Deposition  as  refers  to  and  answers 
the  leading  Question,  would  be  suppressed  (b) :  though  a 
Reference  for  Scandal  is  of  course  (c),  the  Court  will  not 
refer  Interrogatories  and  Depositions  for  Impertinence 
alone,  without  Scandal  (d) ;  where  Depositions  are  sup- 
pressed, they  would  be  opened,  in  a  Case  of  Necessity ;  as  if 
the  Witness  could  not  be  examined  again  (e) ;    and   the 

(a)  Dick.  604.     4  Ves.  6 1 7.  (d)  1 9  Ves.  1 1  tf. 

(b)  2  Ves.  j.  189.  (<?)  1 5  Ves.  380. 

(c)  12  Ves.  201. 
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Court  will,  under  Circumstances,  allow  an  Application  for 
Leave  to  exhibit  new  Interrogatories  for  the  Examination 
of  the  same  Witnesses  (a),  to  be  settled  by  the  Master,  as 
in  the  Instance  of  an  Interrogatory  framed  without  any 
improper  Design,  though  reported  leading  (b)  ;  but  though 
the  Interrogatory  may  be  free  from  Objection,  if  the  Depo- 
sition be  reported  scandalous  or  impertinent,  the  Court 
will  make  an  Order  to  suppress  the  Deposition  (c).  And 
where  Depositions  have  been  suppressed  for  Want  of  No- 
tice until  after  Publication,  and  the  Omission  has  been 
accounted  for,  an  Option  has  been  given  to  re-examine  the 
same  Witnesses,  or  to  allow  the  Depositions  to  stand,  with 
liberty  on  the  other  Side  to  cross-examine  those  Wit- 
nesses, and  to  examine  others  (d).  It  should  seem  that  if 
the  Interval  between  publishing  the  Deposition  and  the 
Hearing  of  the  Cause  is  short,  the  Court,  upon  Motion, 
will  grant  Time  to  examine,  whether  the  Depositions  pub- 
lished have  been  regularly  taken  (e).  Where  a  Commis- 
sion to  examine  Witnesses  abroad  had  been  executed  and 
returned,  and  the  Defendant  not  being  prepared  with  In- 
terrogatories to  cross-examine,  a  new  Commission  was 
granted  upon  Defendant's  stating  whom  he  wished  and  un- 
dertook to  examine ;  the  Court,  however,  refused  to  suppress 
the  Plaintiff's  Depositions^ :  but  it  does  not  seem  necessary 
that  Publication  should  have  passed,  Depositions  have 
been  suppressed  before  Publication ;  as  in  the  Instance  of  a 
Witness  during  her  Examination  using  Minutes  in  Writing 
originally  her  own,  but  put  into  Method  by  an  Attorney  for 
one  of  theParties,  and  oopied  by  herself,  her  Deposition  was 
suppressed  (g) :  in  whatever  Way  the  Knowledge  of  such  a 
Fact  reaches  the  Court,  whether  from  a  Commissioner,  who 

(a)  3  Anstr  923.  2  Swanst.  (d)  2  Meri.  81. 

264.  0)  1  Wils.  Cb.  Rep.  155. 

(b)  Ambl.  585.     1  Eq.  Ca.      1  Swanst.  166. 

Abr.  232.     Dick.  22.  (/)  19  Ves.  552.  556. 

(c)  2  Atk.  234.  (g)  15  Ves.  381. 
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is  not  incompetent  to  disclose  it,  or  from  an  Eaves-Dropper, 
the  Court,  having  the  Fact  before  it,  must  act  upon  it  (a). 
A  Witness  is  not  allowed  to  give  in  Evidence  an  Answer 
prepared  before  his  Examination,  nor  is  any  Suggestion  to 
the  Witness  by  Counsel,  or  an  Attorney,  or  any  other  Person, 
to  be  permitted ;  in  all  these  Cases  the  Depositions  would 
be  suppressed :  the  Employment  of  a  Clerk  of  one  of  the 
Parties  in  the  Cause,  as  Clerk  to  the  Commissioners  exe- 
cuting the  Commission,  has  been  held  a  sufficient  Ground 
to  suppress  the  Depositions;  &  fortiori,  a  Clerk  to  the  At- 
torney of  one  of  the  Parties  in  the  Cause  suffered  to  act  as 
Clerk  to  the  Commissioner,  in  taking  and  transcribing  the 
Depositions  (6) ;  so,  where  the  Solicitor  of  one  of  the 
Parties,  or  his  Clerk,  acts  as  one  of  the  Commissioners  (c). 
An  acting  Commissioner,  if  a  Witness,  must  be  examined 
before  any  other  Witness,  otherwise  his  Deposition  will  be 
suppressed  (d).  If  a  Person  interested  in  the  Suit  should 
not  be  objected  to  upon  his  Examination,  if  at  the  Hearing 
it  should  appear  upon  the  face  of  the  Deposition  that  he 
is  interested,  his  Deposition  will  be  suppressed  (e). 

Depositions  of  Witnesses  taken  by  Commission  abroad 
upon  Parchment  or  Paper  not  duly  stamped,  will,  by 
Order,  on  Motion  or  Petition,  as  of  course,  be  directed  to 
be  taken  by  the  Clerk  in  Court  to  the  Stamp  Office  to  be 
stamped,  and  that  such  as  are  taken  upon  Paper  be  in- 
grossed  upon  Parchment  duly  stamped  (f)9  before  the 
Office  Copies  of  the  Depositions  can  be  delivered  out.  De- 
positions taken  in  like  Manner  in  a  Foreign  Language, 
must  be  translated  into  English,  by  Order  obtained  as  of 
course,  upon  Motion  or  Petition  to  the  Rolls,  appointing 
some  Person  by  Name,  generally  a  Notary  Public,  to 
translate  the  Depositions,  and  to  be  sworn  to  the  true 

(a)  15  Ves.  381 .  (d)  2  Ch.  Ca.  79. 

(6)  4  Madd.  380.    Arobl.  (e)  Gwill.  1255. 

252.    2  Ves.  and  Bea.  406.  (/)  2  Cox  Rep.  190.  426. 
(c)  Dick.  563,  793. 
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Translation  thereof,  and  also  that  it  may  be  read  at  the  Hear- 
ing of  the  Cause ;  the  Translation  must  be  afterwards  in- 
grossed  upon  Parchment,  with  proper  Stamps,  and  annexed 
to  the  original  Deposition,  and  the  Translation,  with  the  ori- 
ginal Deposition,  taken  to  the  Sitting  Master,  at  the  Public 
Office,  in  Southampton  Buildings,  or  to  any  other  Master" 
in  his  Absence,  who,  upon  the  Production  of  the  Order, 
will  swear  the  Translator  thereto.     An  Office  Copy  of  the 
Translation  must  be  obtained  from  the  Clerk  in  Court; 
and  at  the  Hearing,  upon   Production  of  the  Order  for 
reading  the  Translation,  the  Office  Copy  will  be  allowed  to 
be  read  in  Evidence :  but  it  seems  that  the  Court  will  not 
part  with  the  original  Deposition  out  of  the  Office  for  the 
Purpose  of  Translation  (a).     Where  a  Foreign  Witness  i* 
to  be  examined,  the  more  regular  Course  would  be  to  apply 
for  an  Order  for  the  Commissioners,  at  the  Execution  of 
the  Commission,  to  be  at  liberty  to  swear  an  Interpreter  to* 
turn  the  Answers  of  a  Foreign  Witness  into  English,  and 
so  to  take  them  down  and  return  them  (A). 

The  Cause  may  be  set  down  to  be  heard,  upon  Bill  and 
Answer,  on  the  Days  appointed  for  setting  down  Causes ; 
and  if  a  Replication  has  been  filed,  and  Rules  to  pass  Pub-* 
lication  entered,  the  Cause  may  be  set  down  in  the  Term' 
next  after  Publication ;  but  it  cannot  be  set  down  in  the 
same  Term  Publication  passes,  unless  by  Special  Order 
upon  Consent  of  all  Parties  (c).  If  the  Plaintiff  neglects 
setting  down  the  Cause  for  Hearing  the  next  Term  after 
Publication  has  passed,  it  may  be  set  down  at  the  Request 
of  the  Defendant  in  the  Term  after,  to  recover  his  Costs  (d) : 
and  in  Injunction  Causes,  the  Defendant  is  at  liberty  to 
apply  to  set  down  the  Cause  the  Term  next  after  Publica- 
tion has  passed.    The  Cause  may  be  set  down  before  Pub* 

(a)  7  Ves.  292.  (d)  2  P.  Wins.  424.     Ord. 

(b)  2  Cox  Rep.  288.  Cane.  Bea.  334. 337.     2  Ves. 

(c)  Ord.  Cane.  Bea.   319.     23. 
5  Madd.  83. 
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ticatkm  has  passed,  if  Publication  has  been  enlarged  at  die 
Instance  of  the  Defendant  upon  the  Terms  of  not  hindering 
the  Plaintiff  from  setting  down  his  Cause  (a).  But  where 
a  Plaintiff  had  enlarged  Publication,  and  before  the  Time 
for  Publication  had  expired,  set  down  the  Cause  for  hear- 
ing, and  issued  a  Subpoena  to  hear  Judgment,  the  Sub- 
poena was  upon  Motion,  quashed,  and  the  Cause  struck 
out  of  the  Paper,  with  Costs  (6). 

The  Cause  may  be  set  down  before  the  Lord  Chancellor, 
or  the  Master  of  the  Rolls ;  the  Causes  set  down  in  the 
Lord  Chancellor's  General  Paper  of  Causes  are  heard  by 
the  Vice  Chancellor,  but  the  Lord  Chancellor  may,  in  his 
Discretion,  give  Directions  for  a  Cause  to  be  heard  before 
himself.  An  Application  to  set  a  Cause  down  on  an 
early  Day,  must  be  made  by  Petition  (c);  but  in  Causes 
involving  no  Question  of  Difficulty,  and  not  likely  to  take 
up  much  Time  in  Argument,  and  where  the  Subject-Matter 
would  authorize  the  Court  to  make  a  Decree  as  of  course : 
the  Cause,  upon  the  Application  of  Counsel,  may  be  of 
course  advanced  in  the  General  Paper  of  Causes,  and 
heard  out  of  its  Turn  as  a  Short  Cause,  and  the  Register 
will  put  it  into  that  Paper :  for  disposing  of  these  Causes 
a  Day  is  usually  appointed  in  the  Term  for  hearing  Short 
Causes  ;  but  the  Court  will  not  suffer  itself  to  be  taken  by 
Surprize,  where  a  Cause  set  down  as  a  Short  Cause,  occu- 
pied a  considerable  Time  in  Argument,  the  Court  ordered  it 
to  be  postponed  till  after  the  other  Short  Causes,  and  farther 
intimated  that  in  future  such  Causes  would  be  restored  to 
their  original  Places  (<£).  So  where  a  Bill  of  Foreclosure  had 
been  ordered  as  of  course  to  be  set  down  as  a  Short  Cause, 
the  Court  held  that  it  could  not  be  done  unless  by  Consent, 
and  struck  it  out  of  the  Paper  of  Short  Causes  (e).  In  ami- 
cable Suits,  where  all  the  Parties  consent  to  a  Decree  being 

(«)  Dick.  493.  (d)  1  Ja.  and  WaJ.n, 

(6)4  Madd.  126. 5 Madd.83.         (*)  2  Madd.  147. 
(c)  1  Bro.  C.  C.  56. 
Vol.  I.  a 
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made  as  of  course,  and  to  attend  the  Hearing  gratis:  the 
Cause  may  be  set  down  before  the  Master  of  the  Rolls, 
with  his  Secretary,  in  the  Paper  of  Consent  Causes,  upon 
the  Days  appointed  for  those  Causes,  at  nine  o'clock  in  the 
Morning  at  the  Rolls :  it  should  seem  that  a  Cause  may  be 
referred  for  Irregularity  in  setting  down,  even  after  a  De- 
cree (a). 

The  Six  Clerks,  by  ancient  Privilege,  are  intitled  to  set 
down  a  limited  Number  of  Causes  for  hearing,  of  which 
they  give  Notice  to  the  Clerks  in  Court,  in  their  respective 
Divisions.  If  the  Cause  is  to  be  set  down  by  the  Six  Clerks, 
the  Solicitor  must  give  Instructions  to  his  Clerk  in  Court 
the  Day  before  the  Third  Seal  after  Hilary,  Trinity,  and 
Michaelmas  Terms ;  and  in  the  Short  Vacation  after  Easter 
Term,  on  or  before  the  last  Day  of  that  Term,  or  before 
the  Seal  preceding  Trinity  Term ;  the  Instructions  should 
express  the  Title  of  the  Cause,  the  Names  of  the  Plaintiffs 
and  Defendants,  and  the  Object  of  the  Suit,  and  before 
whom  it  is  intended  to  be  heard,  in  Court  or  at  the  Rolls : 
if  the  Six  Clerks'  List  of  Causes  should  be  full,  the  Cause 
must  be  set  down  with  the  Register :  the  Lord  Chancellor's 
Senior  Register  has  the  personal  Privilege  of  setting  down 
eight  Causes,  and  the  Senior  Register  of  the  Master  of  the 
Rolls,  six  Causes  (6).  To  set  a  Cause  down  upon  Bill  and 
Answer  with  the  Register,  the  Solicitor  must  obtain  from 
his  Clerk  in  Court,  the  Six  Clerk's  Certificate  in  Writing, 
that  the  Pleadings  have  been  filed :  but  if  Witnesses  have 
been  examined,  or  Rules  to  pass  Publication  entered,  the 
Six  Clerk's  Certificate  that  Publication  has  passed  in  the 
Cause :  if  the  Clerk  in  Court  sets  down  the  Cause,  he  will 
obtain  the  Register's  Note  in  Writing  of  the  Cause  being 
set  down,  and  the  Subpoena  to  hear  Judgment,  or  he  will 
send  the  Register's  Note  to  the  Solicitor  for  that  Purpose ; 
if  the  Solicitor  sets  down  the  Cause,  he  must  obtain  from 
his  Clerk  in  Court  the  Six  Clerk's  Certificate,  upon  Pro- 
duction of  which  to  the  Register,  he  will  enter  the  Cause 

(/?)  Mosc.  44.  (£)  Com.  Rep.  of  Fees,  p.  32. 
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for  hearing  in  his  General  Cause-Book,  after  the  Six  Clerks 
Causes ;  and  give  the  usual  Note  for  the  Purpose  of  obtain- 
ing a  Subpoena  to  hear  Judgment,  without  which  it  cannot 
be  obtained  (a).  If  the  Registers  have  set  down  their 
allotted  Number,  the  Cause  must  be  set  down  with  the 
Lord  Chancellor's  Secretary,  Mr.  Fairer,  in  Lincoln's  Inn 
Fields.  Previous  to  the  Year  1783,  it  was  the  Practice  to 
present  Petitions  to  set  down  Causes  with  the  Secretary,  on 
which  Orders  were  made :  from  that  Period  the  Practice  of 
petitioning  was  discontinued  ;*  and  the  Cause  is  now  set 
down  on  Production  of  the  usual  Certificate  of  the  Pleadings 
being  filed,  or  Publication  passed,  to  the  Secretary  without 
any  Order,  or  to  the  Register. 

The  Subpoena  to  hear  Judgment  must  be  issued  by  the 
Party  setting  down  the  Cause,  by  leaving  a  Praecipe  in  the 
following  Form,  with  the  Register's  Note  annexed,  at  the 
Subpoena  Office,  in  the  Rolls  Yard. 

(a)  Ord.  Cane.  Bea.  46,  50. 

*  The  following  Notice  was  sent  by  Mr.  Diokens,  the  Senior 
Register,  and  affixed  in  the  Six  Clerks'  Office,  and  tbe  Register 
Office: 

"  Mr.  Dickens  has  the  Lord  Chancellor's  Orders  to  signify  to 
the  Gentlemen  of  the  Six  Clerks'  Office,  and  other  Practisers  of 
tbe  Court  of  Chancery,  that  His  Lordship  has  been  informed 
that  it  fe  the  Custom  to  set  down  Causes  to  be  beard  before  the 
Master  of  the  Rolls,  upon  producing  to  his  Secretary  a  Certifi- 
cate of  the  Six  Clerk,  of  the  Pleadings ;  but  that  to  set  down  a 
Ctuse  to  be  heard  before  the  Lord  Chancellor,  it  hath  beon  usual 
to  present  a  Petition  for  that  Purpose. 

"  His  Lordship  to  save  that  Expence  to  the  Suitors  which  ho 
thinks  unnecessary,  hath  ordered  his  Secretary  in  future  to  set 
down  all  Causes  that  shall  be  brought  to  him,  in  the  same  Man- 
ner as  is  done  at  tbe  Rolls,  without  a  Petition  for  that  Purpose, 
as  hath  hitherto  been  the  Custom. 

17th  March,  1783. 
"  To  the  Gentlemen  of  the  Six  Clerks'  Office. 
"  Ex.  Autograph.  J.  Dickens,  D.Reg. penes  Editoris.". 

a2 
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"  Subpoena  for  George  Wilson,  William  Wilson,  and 
"  Stephen  Lawrence,  to  appear  in  Chancery,  return- 
"  able  the  20th  Day  of  January,  to  hear  Judgment, 
"  on  the  23d  Day  of  January  instant  ( the  Time 
"  mentioned  m  the  Registers  Note)  at  the  Suit  of 
"  John  Lawrence  and  others. 
u  January  8th,  1820.  "  Kensit,  Solicitor." 

This  Writ  is  always  made  returnable  in  Term,  three 
clear  Days  before  the  Day  the  Cause  is  set  down  to  be 
heard ;  Sunday  is  dies  nan  juridicus ;  if  there  should  not 
be  three  Days  it  must  be  returnable  on  a  General  Return - 
Day  (a)  ;  as  in  the  Instance  of  a  Cause  set  down  for  the 
first  Day  of  Causes  in  Hilary  Term ;  the  Subpoena  must 
be  made  returnable  in  eight  Days  of  St.  Hilary  to  hear 
Judgment  the  24th  of  January ;  only  three  Defendants  can 
be  included  in  one  Subpoena;  if  there  are  more,  several 
Praecipes  for  every  three  Defendants  must  be  made  out  for 
each  Writ.  The  like  Instructions  for  Service  of  the  Sub- 
poena must  be  observed,  as  for  a  Subpoena  to  appear  and 
answer  (6).  The  Labels  must  be  served  personally,  shew- 
ing the  Original  Writ  at  the  same  Time  ;  and  the  Body  of 
the  Subpoena,  left  under  Seal  at  the  House  of  the  Defend- 
ant with  one  of  his  Family  (c).  If  the  Defendants  live  in 
Town,  or  within  twenty  Miles,  they  must  be  severally 
served  ten  Days  exclusive  at  least  before  the  Time  men- 
tioned in  the  Writ  to  hear  Judgment.  If  the  Defendants 
reside  above  twenty  Miles  from  London,  the  Service  must 
be  fourteen  Days  exclusive  before  the  Day  to  hear  Judg- 
ment, except  in  the  Vacation  between  Easter  and  Trinity 
Terms,  then  ten  Days  only  (d).  Service  of  a  Subpoena,  to 
hear  Judgment  personally  on  an  Infant,  is  not  good ;  it 
must  be  upon  the  Guardian  ad  litem  (e). 

Where  a  Defendant  is  abroad,  or  absconds,  or  cannot 

(a)  Prac.  Reg.  Wy .  Ed.  410.  (d)  Ord.  Cane.  Bea.  Ed.  1 70. 

(b)  Ant.  105.  (c)  Dick.  439.     2  P.  Wins. 

(c)  Or d.Canc.  Bea.  1 70, 1 7 1 .      643. 
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be  found,  and  his  Solicitor  and  Clerk  in  Court  refuse  to 
receive  the  Writ,  or  to  undertake  to  appear  for  him  at  the 
Healing  of  the  Cause ;  Enquiry  should  be  made  of  his  So- 
licitor, and  of  his  Clerk  in  Court,  where  the  Defendant  is 
to  be  met  with,  in  order  that  the  Subpoena  may  be  served 
on  him.  If  they  refuse,  or  are  unable  to  give  the  Informa- 
tion required,  or  the  Clerk  in  Court  cannot  be  found,  or 
no  Person  attends  his  Seat  in  the  Chancery  Office,  on  Ap- 
plication by  Motion  in  Court,  or  by  Petition  to  the  Master 
of  the  Rolls,  grounded  on  an  Affidavit  of  the  Facts,  an 
Order  wilr  be  made,  that  Service  of  the  Subpoena  on  the 
Defendant's  Solicitor  be  deemed  good  Service  on  the  De- 
fendant, and  a  Copy  of  the  Order  left  at  his  last  Place  of 
Abode.  See  Titles  u  Petition,"  and  "  Affidavit?  The 
Petition,  answered  at  the  Rolls,  must  be  left  at  Mr.  Bird's 
Seat,  in  the  Register  Office,  and  the  Order,  entered  and 
passed,  and  a  Copy  thereof,  with  the  Subpoena,  served  per- 
sonaUy  on  the  Clerk  in  Court,  if  found,  or  upon  the  Solici- 
tor, shewing  the  Original  Order  passed  and  entered,  and  a 
Copy  of  the  Order  left  with  some  Person  at  the  last  Place 
of  the  Party's  Abode  (a). 

In  a  Suit  against  Husband  and  Wife,  for  Relief  against 
the  separate  Estate  of  the  Wife,  she  must  be  served  with  a 
Subpoena  to  hear  Judgment  (b).  The  Party  at  whose  In- 
stance a  CatAe  has  been  set  down  for  Hearing,  would  act 
prudently  in  being  prepared  with  an  Affidavit  of  Service  of 
Subpoena  to  hear  Judgment  to  read,  if  the  adverse  Party 
should  make  Default  at  the  Hearing :  a  Plaintiff  neglecting 
such  Precaution,  would  not  be  entitled  to  a  Decree  nisi 
against  the  Defendant;  nor  can  a  Defendant  have  the 
Bill  dismissed  unless  he  can  shew  by  Affidavit  that  he  has 
been  served  with  Subpoena  to  hear  Judgment.  If  the  De- 
fendant is  not  served  with  a  Subpoena  to  hear  Judgment, 
and  the  Plaintiff  does  not  proceed,  the  Cause  is  struck  out 
of  the  Paper,  without  Costs  to  either  Party.     Service  of 

(a)  2  Vcs.  23.  (b)  9  Ves.  486. 
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Subpoena  to  hear  Judgment  is  necessary,  though  a  Cause 
is  set  down  under  a  peremptory  Undertaking  to  speed  the 
Cause  (a);  but  a  peremptory  Undertaking  to  appear  has  been 
held  equivalent  to  serving  a  Subpoena  to  hear  Judgment, 
and  to  dismiss  the  Bill  with  Costs  (J).  And  if  one  of  two 
Defendants  sets  down  a  Cause,  it  is  only  necessary  for  him  to 
serve  Plaintiff  with  a  Subpoena  to  hear  Judgment :  it  is  the 
Duty  of  the  Plaintiff  to  serve  the  other  Defendant  (c). 
Where  a  Cause  was  set  down,  and  a  Subpoena  to  hear 
Judgment  served,  and  afterwards  the  Plaintiff  died,  and 
the  Suit  was  revived,  it  was  held  not  necessary  to  serve 
new  Subpoenas  to  hear  Judgment  (d) ;  and  so,  after  the 
Death  of  the  Defendant,  the  Court  seemed  to  think  it  was 
not  necessary  (e). 

When  all  the '  Defendants  are  served  with  Subpoenas  to 
hear  Judgment,  an  Affidavit  of  the  Service  must  be  made 
and  filed  at  the  Affidavit  Office,  in  Symond's  Inn,  and  an 
Office  Copy  taken  to  read  at  the  Hearing  of  the  Cause,  in 
Case  any  of  the  Defendants  make  Default  in  Appearance. 
And  if  Publication  should  have  been  enlarged  beyond  the 
Day  on  which  the  Cause  is  set  down  for  hearing,  an  Order 
should  be  obtained,  by  Motion  or  Petition  as  of  course,  to 
adjourn  the  Cause,  otherwise,  if  called  on,  it  would  be  struck 
out  of  the  Paper :  the  Order  must  be  served  upon  the  ad- 
verse Clerk  in  Court,  and  the  Cause  marked  adjourned,  by 
the  Register,  in  his  Book  of  Causes. 

The  Solicitor  should  search  the  Book  of  Causes  at  the 
Register-Office,  which  is  open  for  the  Inspection  of  Solici- 
tors, in  Office  Hours,  to  inform  himself  how  the  Cause 
stands. 

(a)  18  Vcs.  520.  (d)  6  Madd.  72. 

(b)  17  Ves.  130.  (e)  5  Ves.  305. 

(c)  5  Madd.  474. 
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If,  in  any  Stage  of  the  Proceedings,  the  Property  or 
Right  in  Litigation,  vested  in  the  Plaintiff,  be  transferred 
to  another  by  Deed  or  Operation  of.  Law,  the  Person  to 
whom  it  is  transmitted,  is  entitled  to  supply  the  Defect  of 
the  Suit  if  it  become  defective  merely,  and  to  continue  it, 
or  at  least  to  have  the  Benefit  of  it,  if  abated :  so,  if  any 
Property  or  Right  before  vested  in  the  Defendant,  becomes 
transmitted  to  another,  the  Plaintiff  is  entitled  to  render  the 
Suit  perfect,  if  become  defective,  or  to  continue  it,  if 
abated,  against  the  Person  to  whom  that  Property  is  trans- 
mitted (a).    Where  the  Imperfection  arises  from  a  Defect 
in  the  Original  Bill,  or  in  some  of  the  Proceedings  upon  it, 
or  in  respect  of  new  Evidence  discovered,  or  of  some  Event 
occurring  subsequent  to  the  Filing  of  the  Original  Bill, 
which  gives  a  new  Interest  in  the  Matters  in  dispute  to  a 
Person  who  is  not  a  Party  to  the  Bill ;  the  Defect  may 
be  supplied  by  a  Supplemental  Bill,  which  is  merely  an 
Addition  to  the  Original  Bill,  and  is  generally  filed  for  the 
Purpose  of  bringing  before  the  Court,  some  Event  which 
has  arisen  subsequent  to  the  filing  of  the  Original  Bill  (5) ; 
but  it  should  seem  that  the  mere  Circumstance  of  a  relevant 
Event,  happening  subsequent  to  the  Original  Bill,  is  not 
sufficient  to    warrant  a  Supplemental  Bill,  unless  such 
Event  be  material  (c) :  where  there  is  no  Alteration  in  the 
Interest  of  the  Parties,  nor  any  particular  Circumstances 
requiring  further  Discovery,  and  a  Fact  only  has  occurred 
which  might  be  proved  or  taken  on  the  Account  prayed  by 
the  Original  Bill,  and  the  Relief  is  not  varied  by  the  Sup- 
plemental Matter,  but  the  same  Relief  may  be  obtained 

(a)  Red.  Tr.  Cb.  48.  (c)  17  Ves.  144.    2  Madd. 

(b)  Coop.  PI.  73.    3  Atk.      Rep.  385. 
217.    1  Atk.  291.     Red.  Tr. 

Ch.50. 
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under  the  Original,  as  by  the  Supplemental  Bill,  the 
Court  has  held  a  Supplemental  Bill  to  be  improper  (a) ;  so 
where  an  Answer  stated  certain  Facts  which  had  arisen 
subsequent  to  the  Filing  the  Original  Bill,  the  Plaintiff  was 
allowed  to  put  these  Facts  in  issue,  by  an  Amendment  of 
the  Original  Bill  (ft) :  and  it  may  not  be  improper  here  to 
remark  generally,  that  wherever  the  same  End  may  be  ob- 
tained by  Amendment,  the  Court  will  not  permit  a  Supple- 
mental Bill  to  be  filed  (c) ;  as  in  the  Instance  of  a  Supple- 
mental Bill  brought  against  a  Person,  praying  that  he 
might  answer  the  Original  Bill,  to  which  he  had  not  been 
made  a  Party ;  unless  a  satisfactory  Reason  can  be  shewn 
that  he  could  not  be  made  a  Party  by  Amendment  of  the 
Original  Bill,  the  Defendant  may  avail  himself  of  the  Irre- 
gularity by  Demurrer  (d).  If  a  Supplemental  Bill  be 
brought  on  Matter  which  arose  before  the  Original  Bill  was 
filed,  and  this  is  not  apparent  on  the  Bill,  the  Defendant 
may  plead  the  Fact  (e).  If  a  Bill  be  amended  by  stating  a 
Matter  which  has  arisen  subsequent  to  the  Filing  the  Ori- 
ginal Bill,  and  which  consequently  ought  to  have  been  the 
Subject  of  a  Supplemental  Bill,  advantage  may  be  taken 
of  the  Irregularity,  by  way  of  Plea,  if  it  does  not  sufficiently 
appear  on  the  Bill  to  found  a  Demurrer;  but  if  the  De- 
fendant should  unwarily  answer,  he  waives  the  Irregularity, 
and  cannot  make  it  at  the  Hearing  (f).  It  may  be  useful 
further  to  observe,  that  a  Supplemental  Bill,  merely  intro- 
ducing Matter  to  sustain  the  Relief  sought  by  the  same 
Plaintiff  from  the  same  Defendant,  by  the  Original  Bill,  is 
not  in  all  cases  a  Supplemental  Suit ;  where  there  is  only 
one  Record,  and  one  Cause  to  be  set  down  to  be  heard  (g*). 

(a)  2  Madd.  Rep.  61.  (*)  Beam.  Pleas,  302. 

(ft)    1     Madd.   Rep.    566.  (/)  Red.  Tr.  Ch.  165.  234. 

2  Madd.  Rep.  385.  Coop.  PI.  303.    Beam.  Pleas, 

(c)  Red.  Tr.  Ch.  49.    Coop.  302. 

PI.  75.  214.  (g)  5  Madd.  Rop.  427. 

(</)3Atk.21G.817.   2Atk. 
40. 
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The  Noble  and  Learned  Author  so  often  referred  to,  has 
stated  that  the  Cases  in  which  a  Supplemental  Bill  may  be 
proper,  are  to  add  Parties  where  Amendment  is  not  allow- 
able by  the  Rules  of  the  Court  (a) ;  or  to  obtain  a  further 
Discovery,  or  to  put  new  Matter  in  issue,  which  may  be 
done  as  well  after  as  before  a  Decree  (b) :  and  the  Bill  may 
be  in  aid  of  a  Decree,  for  the  Discovery  of  further  Evidence, 
touching  a  Matter  of  Account ;  but  it  should  be  observed 
that  where  a  Supplemental  Bill  is  brought  after  Publication, 
it  is  irregular  to  examine  Witnesses  to  a  Matter  in  issue, 
and  not  proved  in  the  Original  Cause ;  if  taken  it  would 
not  be  read  in  Evidence ;  and  if  there  be  no  Proof  as  to  the 
oew  Matter  in  the  Supplemental  Bill,  it  will  be  dismissed  (c). 
A  Supplemental  Bill  may  be  brought  after  a  Decree  that  it 
may  be  carried  more  fully  into  Execution ;  as  on  a  Decree 
to  account,  for  want  of  full  Directions  before,  anct  Direc- 
tions are  usually  given  under  the  Supplemental  Bill,  that 
the  new  Matter  should  be  connected  with  the  former  De- 
cree :  or  that  proper  Directions  may  be  given  upon  some 
Hatter  omitted  in  the  Original  Bill  (d),  or  not  put  in  issue 
by  it,  or  by  the  Defence  made  to  it  (e) ;  or  it  may  be  to 
bring  formal  Parties  before  the  Court  (f),  or  to  impeach 
the  Decree  (g)9  which  is  the  peculiar  Object  of  a  Supple- 
mental Bill,  in  the  nature  of  a  Bill  of  Revivor  (h).  When 
any  Event  happens  subsequent  to  the  filing  an  Original 
BUI,  which  gives  a  new  Interest  in  the  Matter  in  dispute  to 
any  Person  not  a  Party  to  the  Bill,  as  the  Birth  of  a  Te- 
nant in  Tail ;  or  the  happening  of  any  other  Contingency  (t), 
or  which  occasions  any  Alteration  in  the  Interest  of  any  of 
the  Parties  to  the  Suit,  and  does  not  deprive  a  Party  suing 

(a)  3  Atk.  370.  817.  Cowp.  (<?)  3  Atk.  1 10. 
a  74.  (f)  3  Atk.  217. 

(b)  2  Ch.  Rep.  75.  (g)  1  Ves.  jiin.  405. 

(c)  4  Vin.  Abr.  439.    2  Eq.  (h)  Red.  Tr.  Ch.  49. 
Ca.Abr.173.   6Bro.P.C.86.  (t)  Red.  Tr.  Ch.  49.    lAtk. 

(<9  3  Atk.  133.  291.    3  Atk.  217. 
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in  his  own  Right,  of  his  own  Interest  in  the  Subject ;  as  in 
the  Case  of  a  Mortgage,  or  any  other  partial  Change  of 
Interest ;  or  if  a  Plaintiff,  suing  in  his  own  Right,  is  en- 
tirely deprived  of  his  Interest,  but  he  is  not  the  sole  Plain- 
tiff, the  Defect  may  be  supplied  by  Supplemental  Bill  (a), 
which,  though  Supplemental  in  respect  of  the  old  Parties, 
and  the  Rest  of  the  Suit,  yet  to  any  new  Party  brought  be- 
fore the  Court,  in  regard  to  its  immediate  Operation,  has  in 
some  degree  the  Effect  of  an  Original  Bill.     If  the  Interest 
of  a  Plaintiff,  suing  in  outer  droit,  entirely  determines  by 
Death  or  otherwise,  and  some  other  Person  becomes  en- 
titled to  the  same  Property  under  the  same  Title ;  as  in  the 
Case  of  Assignees  of  a  Bankrupt,  upon  Death  or  Remo- 
val (6) ;  or  of  an  Executor  or  Administrator,   upon   the 
Determination  of  a  limited  Administration  (c) :   in  these 
Cases  there  is  no  Change  of  Interest  but  only  of  the  Per- 
sons in  whose  Name  the  Suit  must  be  prosecuted.     Where 
the  Interest  of  a  Defendant  is  not  determined,  but  only 
becomes  vested  in  another  by  an  Event  subsequent  to  the 
Institution  of  the  Suit,   as  in  the  Case  of  an  Alienation 
by  Deed,  Devise,  or  by  Bankruptcy,  or  Insolvency;  in  all 
these  Cases  the  Suit  may  be  continued  by  Supplemental  Bill, 
and  the  new  Party  is  bound  by  all  the  Acts  of  the  former 
Party,  and  may  be  made  liable  to  all  the  Costs  of  the  Suit, 
ab  initio  (d).    It  may  not  be  improper  here  to  remark,  that 
an  Original  BUI,  in  the  nature  of  a  Supplemental  BiB9 
would  be  necessary,  where  a  sole  Plaintiff,  suing  in  hie  own 
Right,  is  deprived  of  his  whole  Interest  in  the  Matters  in 
Question,  by  an  Event  subsequent  to  the  Institution  of  the 
Suit ;  or  where  the  whole  Interest  of  a  Defendant  is  be- 
come vested  in  another  by  a  Title  not  derived  from  the 
former  Party ;  but  the  Distinction  between  the  latter  Bill 

(a)  3  A*.  50.  (d)  Red.   Tr.   Cb.  53.      1 

(ft)  1  Atk.88.    3  Atk.218.     Atk.  89.    5  Madd.  01. 
(c)Proc.Ch.  175.    2  Vera. 
237.    2  Eq.  Ca.  Abr.  3,  4. 
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and  a  Supplemental  Bill,  as  applied  to  a  sole  Plaintiff,  suing 
in  his  own  Right,  or  in  outer  droit,  in  Cases  of  Bankruptcy 
and  others,  is  said  to  be  now  disregarded  in  Practice  (a). 
Where  a  Plaintiff  has  become  Bankrupt,  the  Court  has 
made  an  Order  upon  Notice,  that  his  Assignees  should, 
within  a  limited  Time,  file  a  Supplemental  Bill,  in  the 
nature  of  a  Bill  of  Revivor,  or  in  Default,  that  the  Bill 
should  be  dismissed  (6).  Where  a  Feme  Sole  Plaintiff 
Marries  after  a  Suit  commenced,  and  a  Settlement  has  been 
made  of  all  her  Right  and  Interest  to  Trustees  for  her  and 
her  Issue,  a  Supplemental  Bill  has  been  considered  neces- 
sary (c).  And  if  a  Plaintiff  becomes  a  Lunatic,  a  Supple- 
mental Bill  must  be  filed  in  the  joint  Names  of  the  Lunatic 
and  the  Committee  of  the  Estate  ;  so,  if  a  Defendant  be- 
comes Lunatic,  a  Supplemental  Bill  must  be  filed  against 
the  Lunatic  and  his  Committee,  and  if  the  latter  be  changed, 
the  new  Committee  will  be  on  Motion  substituted  as  a  De- 
fendant (d).  A  Tenant  in  Tail,  claiming  upon  the  Death 
of  a  former  Tenant  without  Issue,  not  through  or  under, 
but  in  Remainder,  may  continue  the  former  Suit  by  Sup- 
plemental Bill(e).  Where  Husband  and  Wife  are  De- 
fendants, and  by  the  Death  of  the  Husband  a  new  Interest 
arises  to  the  Wife,  the  Suit  becomes  Defective,  and  a  Sup- 
plemental Bill  is  necessary;  the  Wife  is  not  bound  by  the 
Answer  she  put  in  under  Coverture  (/). 

The  Cases  in  which  a  Supplemental  Bill  may  be  neces- 
sary, are  detailed  at  such  considerable  Length  in  the  Works 
of  the  Noble  and  Learned  Judge,  and  the  other  Learned 
Authors  so  often  referred  to,  that  it  may  be  sufficient  to 
conclude  by  observing,  that  a  Supplemental  Bill  must  state 
the  Original  Bill,  or  rather  the  Parties  and  Prayer  of  it, 
and  the  Proceedings  thereon ;  and  if  the  Supplemental  Bill 

(a)  Coop.  PL  16.    Beam.  (c)  13  Ves.  435. 

Pleas,  301.  (<*)  2  Madd.  Chan.  523. 

(*)  18  Ves.  424.    5  Madd.  (<?)  9  Ves.  37. 

8a  (/)  Ua.  and  Wa.  665- 


268  PRACTICAL  DIRECTIONS 

be  occasioned  by  an  Event  subsequent  to  the  Original  Bill, 
it  must  state  that  Event,  and  the  consequent  Alteration 
with  respect  to  the  Parties ;  and,  in  general,  the  Supplemen- 
tal Bill  must  pray,  that  all  the  Defendants  may  appear  and 
answer  to  the  Charges  it  contains,  and  that  the  Plaintiff 
may  have  the  Benefit  of  the  former  Proceedings.  If  the 
Supplemental  Bill  is  not  for  a  Discovery  merely,  the  Cause 
must  be  heard  upon  the  Supplemental  Bill,  at  the  same 
Time  that  it  is  heard  upon  the  Original  Bill,  if  it  has  not 
been  before  heard ;  and  if  the  Cause  had  been  before  heard, 
it  must  be  further  heard  upon  the  Supplemental  Matter  (a). 
But  a  Supplemental  Bill,  merely  introducing  Matter  to 
sustain  the  Relief  sought  by  the  same  Plaintiff  against  the 
same  Defendant,  by  the  Original  Bill,  is  not  a  Supplemen- 
tal Suit  (6).  If,  indeed,  the  Alteration,  or  Acquisition  of 
Interest,  happens  to  a  Defendant,  or  a  Person  necessary  to 
be  made  a  Defendant,  the  Supplemental  Bill  may  be  exhi- 
bited by  the  Plaintiff  in  the  Original  Suit,  against  such 
Person  alone,  and  may  pray  q,  Decree  upon  the  particular 
Supplemental  Matter  alledged  against  that  Person  only  (c) ; 
unless,  which  is  frequently  the  Case,  the  Interests  of  the 
other  Defendants  may  be  affected  by  that  Decree  (d) ; 
Where  a  Supplemental  Bill  is  merely  for  the  Purpose  of 
bringing  formal  Parties  before  the  Court  as  Defendants, 
the  Parties,  Defendants  to  the  Original  Bill,  need  not  in 
any  Case  be  made  Parties  to  the  Supplemental  (e). 

The  Necessity  of  a  Supplemental  Bill,  in  the  nature  of  a 
Bill  of  Revivor,  arises  here  from  a  Defendant  materially  in- 
terested becoming  a  Bankrupt.  His  Property  being  then 
vested  in  his  Assignees,  they  are  entitled  to  his  Interest  in 
the  Suit :  or,  in  case  the  Bill  had  made  any  Claim  against 
him,  they  are  entitled  to  represent  him,  and  to  make  such 
Defence  against  the  Claim  as  tbey  shall  be  advised ;  even 

(a)  3  Atk.  217.     Red.  Tr.         (c)  3  Atk.  217. 

Ch.  69.  (<0  Red.  Tr.  Ch.  70. 

(b)  5  Madd.  427.  (e)  Coop.  PI.  83. 


AND  REMARKS.  853 

though  such  Defence  had  not  been  made  or  insisted  on  by 
the  Bankrupt  himself  in  his  Answer. 

The  Supplemental  Bill,  with  the  requisite  Instructions, 
must  be  left  with  Counsel  to  draw  and  sign.  When 
finished,  it  must  be  engrossed  and  filed,  in  the  same  Manner 
as  an  Original  Bill ;  and  the  Clerk  in  Court  should  be  in- 
strutted  to  file  it  with  the  same  Six  Clerk  who  filed  the  Ori- 
ginal Bill.  A  Subpoena  must  be  obtained,  and  served  on  the 
Defendants,  Parties  to  this  Suit;  and  the  Proceedings 
against  them  will,  in  every  Respect,  be  similar  to  the  Pro- 
ceedings  which  have  already  been  had  in  the  Original  Cause, 
in  compelling  an  Appearance  and  Answer,  and  filing  a  Re- 
plication to  the  Answer,  examining  Witnesses,  &c.  &c, 
which  will  be  found  in  a  former  Part  of  this  Work  (a). 

It  may  frequently  become  necessary  to  adjourn  the  Cause 
already  set  down,  to  a  future  Day ;  but  a  Cause  will  not  be 
adjourned  when  near  the  Hearing,  because  a  Cross-Bill  has 
been  filed,  which  has  not  been  answered  (b) :  the  Appli- 
cation may  be  by  Motion  or  Petition ;  and  in  such  Case,  it 
is  proper  that  the  Clerk  in  Court  for  the  adverse  Party 
should  sign  his  Consent  to  the  Petition,  or  the  Solicitor 
should  instruct  Counsel  to  consent,  if  by  Motion. 

For  the  Form  of  the  Petition,  see  "  Petitions" 

The  Petition  must  be  presented  either  to  the  Lord  Chan- 
cellor, or  to  the  Master  of  the  Rolls,  before  whom  the 
Cause  is  set  down.  If  before  the  Lord  Chancellor,  the 
Petition  must  be  left  with  his  Secretary,  Mr.  Farrer,  Lin- 
coln's Inn  Fields.  If  before  the  Master  of  the  Rolls,  with 
his  Secretary,  at  his  Office,  in  the  Rolls  Yard.  When  an- 
swered, the  Order  must  be  drawn  up  thereon,  at  the  Regis- 
ter Office,  passed  and  entered,  and  served  on  the  Defend- 
ants' Clerks  in  Court  The  Register  will  mark  the  Cause 
adjourned  in  the  Cause-Book,  at  the  Time  he  draws  up  the 
Order.  When  the  Answers  of  the  new  Defendants  come 
in,  if  they  are  full  and  sufficient,  a  Replication  may  be  im- 

(a)  Ant  103.  (6)  4  Madd.  262. 
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mediately  filed,  a  Subpoena  to  rejoin  obtained,  and  served 
as  before  directed ;  and  a  Rule  to  produce  Witnesses  may 
be  given :  and  if  no  further  Evidence  should  be  required, 
and  the  Cause  in  such  a  state  of  forwardness  in  the  Cause- 
Book,  as  to  be  heard  in  the  Term,  Publication  may  pass 
by  Consent,  if  the  Solicitor  for  the  new  Defendants  will 
agree  to  it  This  Consent  is  given  by  the  Clerks  in  Court 
signing  the  Rule-Book,  in  the  Six  Clerks9  Office.  If  the 
Defendants1  Solicitor  should  not  consent,  and  the  Cause  is 
likely  to  be  called  on  to  be  heard  before  Publication  can 
pass,  an  Application  must  be  made  to  adjourn  the  Cause ; 
the  Cause  would  otherwise  be  called  on,  and  struck  out  of 
the  Paper,  and  must  be  again  set  down.  It  may  be  useful 
to  remark,  if  the  Adjournment  is  for  the  Purpose  of  an 
amicable  Arrangement  of  the  Matters  in  dispute :  that  where 
the  Subject  Matter  has  been  disposed  of  out  of  Court,  the 
Cause  will  not  be  heard  merely  for  the  Purpose  of  dis- 
posing of  the  Costs  (a) ;  Terms  of  Compromise  of  a  Suit, 
and  of  an  Action  at  Law,  agreed  upon  out  of  Court,  and 
afterwards  disregarded,  being  no  part  of  the  Suit,  the  Court 
has  no  Jurisdiction  to  enforce  (6). 

Preparatory  to  the  Hearing,  it  may  be  of  use  to  address 
to  the  junior  Practisers  a  few  Observations  upon  the  gene- 
ral Rules  and  Principles  of  Evidence :  the  Admissibility  of 
Witnesses,  and  of  Evidence,  positive  and  presumptive. 

The  Rules  of  Evidence  in  Courts  of  Equity  are  in  ge- 
neral the  same  as  in  Courts  of  Law;  from  the  different 
Modes  of  Proceeding  in  the  two  Jurisdictions,  diversities 
must  necessarily  arise:  for  the  Purpose  of  directing  the 
Testimony  of  Witnesses,  certain  general  Rules  have  been 
established ;  one  of  these  is,  that  the  Evidence  which  either 
Party  produces,  ought  to  be  confined  to  the  Points  in  issue. 
A  distinguished  Author  has  laid  this  down  as  an  universal 
Principle  or  Axiom,  which  admits  of  no  Exception.  Every 
Proof  ought  to  bear  directly  or  indirectly  upon  the  Facts  in 

(a)  1  Sim.  and  Stu.  39.  (b)  5  Madd.  78. 
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dispute  (a).  Depositions,  therefore,  to  a  Fact  not  in  issue, 
or  not  supported  by  an  Allegation  in  the  Bill,  cannot  be  read 
in  Evidence  (6) ;  nor  will  any  Notice  be  taken  of  Evidence 
introductory  of  a  Defence,  differing  from  that  made  by  the 
Answer  (c).  Under  the  general  Charges  in  the  Bill,  parti- 
cular Evidence  may  be  gone  into,  in  support  of  a  general 
Charge ;  but  under  a  Charge  of  Misbehaviour  in  a  Wife, 
Proof  of  Adultery  has  been  refused  (d). 

Another  general  Rule  of  Evidence  is,  that  the  Affirma- 
tive of  the  Issue  is  to  be  proved,  according  to  the  Civil  Law 
Maxim,  ei  incumbit  probatio  qui  dicit,  noti  qui  negai  (e) : 
this  relates  to  the  Person  who  is  to  prove  the  Issue,  and 
casts  the  Burthen  of  Proof  upon  the  affirming  Party. 
Where  one  Party  charges  another  with  a  culpable  Omis- 
sion, or  Breach  of  Duty,  this  general  Rule  does  not  apply ; 
the  Person  who  makes  the  Charge  is  bound  to  prove  it, 
though  it  may  involve  a  Negative ;  a  Person  is  not  presumed 
to  have  acted  illegally  until  the  contrary  is  proved  (f). 
Where  the  Presumption  of  Law  is  in  favour  of  the  Defend- 
ant, it  will  be  incumbent  on  the  Plaintiff  to  disprove  it, 
though,  in  so  doing,  he  may  have  to  prove  a  Negative.  In 
a  Question  of  Legitimacy,  if  a  legal  Marriage  is  proved,  the 
Legitimacy  is  presumed ;  and  the  Party  who  asserts  the 
Illegitimacy,  ought  to  prove  it ;  but  if  there  has  been  a  Di- 
vorce a  mensd  et  thoro,  the  Presumption  is,  that  a  Child  born 
afterwards,  beyond  the  Time  of  Gestation,  is  illegitimate ; 
it  would  be  sufficient,  therefore,  to  prove  the  Divorce ;  this 
would  put  the  opposite  Party  to  establish  the  Legitimacy 
by  Proof  of  Access  (g).     Where  the  Issue  is  upon  the  Life 

(a)  1  Phil.  Evid.  145.  (d)  2  Jitis.  97.  338.    2  P. 

(*)  II  Ves.  240.     1  Vera.  Wms.  269. 

484.    2  Atk.  333.     19  Ves.  (e)  Justin.  Pand.  Lib.  22 

600.  Tit.  3.     1  Phil.  Evid.  195. 

(c)  12  Ves.  480.    2  Ridg.  (/)  3  East.  199.      2  Bl. 

P.  C.  504.  Rep.  851 .     Bull.  N.  P.  298. 

(#)  1  Salk.  123. 
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or  Death  of  a  Person  the  Proof  of  the  Fact  lies  upon  the 
Party  who  asserts  the  Death ;  for  the  Presumption  is,  that 
the  Party  continues  alive,  until  the  contrary  be  proved  (a) : 
but  where  no  account  can  be  given  of  the  Person,  it  has 
been  held  that  this  Presumption  of  the  Duration  of  Life 
ceases  at  the  Expiration  of  seven  Years  from  the  Time  he 
was  last  known  to  be  living  (6),  a  Period  which  has  been 
fixed  from  analogy  to  the  Statute  of  Bigamy  (c),  and  the 
Statute  concerning  Leases  determinable  on  Lives  (d) :  the 
general  Rule  is,  that  the  Burthen  of  Proof  lies  on  the  Per- 
son who  is  to  support  his  Case  by  Proof  of  a  Fact  within 
his  own  Knowledge,  or  of  which  he  is  supposed  to  be  cog- 
nizant (e). 

The  next  General  Rule  is,  that  the  best  Evidence  the 
Nature  of  the  Case  will  admit  of  must  be  produced;  for  if 
it  appear  that  better  Evidence  might  have  lieen  brought  for- 
ward, the  very  Circumstance  of  its  being  withheld,  furnishes 
a  well-grounded  Suspicion  that  it  would  have  prejudiced  the 
Party  in  whose  favour  it  is,  had  he  produced  it  (f) :  as  in  the 
Instance  of  a  Party  offering  the  Copy  of  a  Deed  or  Will, 
where  he  ought  to  produce  the  Original ;  this  raises  a  Pre- 
sumption, that  there  is  something  in  the  Deed  or  Will 
which,  if  produced,  would  make  against  the  Party,  and 
therefore  the  Copy,  in  such  a  Case,  is  not  Evidence;  but  if 
he  prove  the  Original  Deed  or  Will  to  be  in  the  Hands  of 
the  adverse  Party,  who  refuses  to  produce  it,  after  regular 
Notice  given  for  that  Purpose,  or  that  the  Original  has  been 
lost  or  destroyed,  without  his  Default,  no  such  Presumption 
can  reasonably  be  made,  and  a  Copy  will  be  admitted,  be- 
cause then  such  Copy  is  the  best  Evidence  that  can  be  pro- 

(a)  1  Phil.  Evid.  193.  2  (<?)  4  Barn,  and  Aid.  140. 
East.  312.    6  T.  R.  57.  5  Maul,  and  Sel.  211. 

(b)  6  East.  80.  85.  4  Barn.  (/)  Gilb.  Ev.  13.  Peake's 
and  Aid.  434.    1  BL  Rep.  404.  Ev.  3.     Ball.  N.  P.  293.    3 

(c)  1  Ja.  1.  c.  11.  s.  2.  East  193.  201.    1  Phil.  Ev. 

(d)  19  Car.  2.  c.  6.  225. 
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duced(a).  So,  to  prove  the  Contents  of  a  registered 
Deed  in  the  Defendant's  possession,  the  Memorial  of  the 
Deed,  or  other  secondary  Evidence,  would  not  be  admissible, 
unless  there  had  been  previously  a  Notice  given  to  the  De- 
fendant to  produce  the  Original  (b) ;  but  although  the  best 
Evidence  is  to  be  given,  yet  the  strongest  possible  Assurance 
of  a  Fact  is  not  required :  where  a  Deed  is  attested  by  se- 
veral subscribing  Witnesses,  the  Execution  may  be  proved 
by  one  of  them ;  or  if  none  of  them  can  be  produced,  Proof 
of  the  Signature  of  one  Witness  will  be  sufficient  (c).  The 
Rule  is  sometimes  dispensed  with  from  Principles  of  Public 
Convenience :  to  prove  an  Entry  in  a  Public  Book,  where  the 
Original  is  of  a  Public  Nature,  and  admissible  in  Evidence, 
an  examined  Copy  will  be  admitted  (d)  ;  and  an  Admission  of 
a  Fact  has  been  held  sufficient  to  dispense  with  strict  and 
regular  Proof:  where  a  Lessee  has  admitted  that  he  has 
assigned  his  Lease  to  another  Person,  this  has  been  held 
Evidence  against  him  of  his  having  transferred  all  his  In- 
terest in  the  Premises,  though  an  Assignment  can  only  be 
effected  by  an  Instrument  in  Writing  (e). 

Another  Rule,  usually  classed  among  the  general  Rules 
of  Evidence,  relating  to  the  Medium  of  Proof  is,  that  Hear- 
toy  of  a  Fact  is  not  Evidence ;  for  if  the  Speaker  be  living 
it  is  not  the  best  Evidence,  but  from  the  great  Difficulty  of 
proving  remote  Facts  in  the  ordinary  Manner,  by  living 
Witnesses,  the  Courts  have  varied  from  the  strict  Rules  of 
Evidence  applicable  to  modern  Facts  (f) ;  and  on  this 
principle  Hearsay  Evidence  has  been  admitted  to  confirm 
another's  Testimony ;  and  in  Cases  incapable  of  direct  and 
positive  Proof,  and  which  depend  only  on  Reputation :  of 

(a)  1  Phill.  Evid.  219.     3  Poake  N.  P.  30.     2  Dougl. 

Campb.499.  593.    4  Taunt.  782. 

(6)  2  Esp.  N.  P.  548.  (e)  2  Starkie  N.  P.  230. 

(c)  1  Phill.  Ev.  221.  Poake  Stat.  29.  Car.  2.  c.  3. 

E*.  9.    1  East.  460.  (/)  1  Phil.  Evid. 

(rf)Skin.  583.     Cowp    17# 

Vol.  I.  s 
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this  kind  are  Questions  of  Pedigree,  Prescription,  or  Custom, 
and  Cases  of  Legitimacy  or  the  State  of  a  Family.     On  a 
Question  of  Legitimacy,  or  the  State  of  a  Family,  the  De- 
clarations of  deceased  Persons,  supposed  to  have  been  mar- 
ried, are  admissible  to  prove  the  Fact  of  Marriage  (a) ;  and 
whether  a  Person  was  born  before  or  after  Marriage ;  but 
not  to  prove  a  Child  born  during  the  Marriage,  illegitimate 
for  Want  of  Access  (6).     Declarations  of  deceased  Mem- 
bers of  a  Family  have  been  received  to  prove  Relationship ; 
as  who  was  a  Person's  Grandfather,  or  whom  he  married, 
or  how  many  Children  he  had,  and  whether  legitimate  or 
not ;  or  to  prove  the  Time  of  a  Marriage,  or  the  Birth  of 
a  Child,  or  the  like  (c)  :  so  Proof  by  one  of  the  Family, 
that  a  particular  Person  had  many  Years 'before  gone 
Abroad,  and  was  supposed  to  have  died  there,  and  that 
the  Witness  had  not  heard  in  the  Family  of  his  having 
married,  was  admitted  as  Evidence  of  the  Person's  Death, 
without  lawful  Issue  (d) ;  but  the  Tradition  must  be  from 
Persons  having  such  a  Connexion  with  the  Party  to  whom 
it  relates,  that  it  is  natural  and  likely,  from  their  domestic 
Habits  and  Connexions,  that  they  are  speaking  the  Truth, 
and  that  they  could  not  be  deceived  (e).     The  Declarations 
of  a  deceased  Husband,  as  to  the  Legitimacy  of  his  Wife, 
though  not  related  by  Blood,  have  been  admitted  (f).   The 
written  Memorandum  of  a  deceased  Father  of  the  Time 
of  his  Son's  Birth*  has  been  admitted  to  prove  his  Son's 
Age  (g).    And  the  like  of  a  deceased  Surgeon  to  prove 
the  Time  of  a  Birth  he  attended  (A).     Upon  the  same 

(a)  6  T.  R.  330.  (c)  13  Ves.  514.     Coop.  Ch. 

($)  Cowp.    572.    592.      8  Rep.  39. 

East,  203.      11    East,    133.  (/)  13  Ves.  148. 

Bull.  N.  P.  113.  \g)  Sir   Tho.   Raym.    84. 

(c)  1  Phill.  Evid.  238.  7  Ea*t  290. 

((f)  15  East,  293.    4  Barn.  (h)    10  East.    120.      Vin. 

and  Aid.  434.      1    Bl.   Rep.  Abr.  Tit.  Ev.  91. 
404.    6  East.  80. 
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Principle,  Inscriptions  upon  Monuments,  Descriptions  and 
Recitals  in  Wills  and  Deeds,  and  in  Bibles  and  Registry- 
Books,  the  Heralds'  ancient  Visitations,  taken  by  Commission 
under  Seal,  old  Pedigrees  hung  up  in  a  Family  Mansion, 
Engravings  on  Rings,  have  been  admitted  (a)  ;  in  these 
Cases  recourse  must  be  had,  from  Necessity,  to  the  best 
Evidence  that  the  Nature  of  the  Subject  will  admit ;  but 
the  Opinion  of  deceased  Neighbours,  or  of  mere  Acquaint- 
ances of  the  Family,  on  a  Question  of  Pedigree,  are  not 
Evidence  (b) ;  nor  is  the  Hearsay  Evidence  of  a  Relative 
to  be  admitted  where  the  Relative  himself  can  be  pro- 
duced (c).  It  may  not  be  improper  here  to  observe,  that  a 
Distinction  is  made  between  Evidence  of  mere  Facts,  and  of 
general  Reputation  (d)  ;  in  Cases  of  Pedigree  the  Declara- 
tions of  deceased  Members  of  a  Family  as  to  the  Time  of 
Birth,  Marriage,  or  Death,  of  any  Member,  are  admitted 
as  Evidence  of  general  Reputation  ;  but  the  Place  of  Birth 
being  a  particular  Fact,  involving  a  Question  of  Locality, 
does  not  fall  within  the  general  Rule,  and  must  be  proved 
by  Evidence  (e).  In  Proof  of  a  Pedigree,  it  has  been  re- 
cently decided,  that  Declarations,  in  articuh  mortis,  of  a 
deceased  Person,  (not  a  Relation,  or  connected  with  the 
Parties,)  as  to  the  Relationship  of  the  Lessor  of  the  Plain- 
tiff, and  the  Person  last  seised,  cannot  be  received  in  Evi- 
dence (/J.  And  it  may  be  proper  to  remark  that  the 
Declarations  of  a  deceased  Member  of  a  Family,  on  a 
Question  of  Pedigree,  are  not  admissible  if  ma  ost  litem 
fnotam,  or  after  a  Controversy  preparatory  to  one  (g).  A 
Pedigree  drawn  out  by  a  deceased  Relation,  after  doubts 

(a)  13  Ves.    144,      Bull.  (c)  2  Stra.  924.    Bull.  N.  P. 

N.P.233.     Cowp.  594.     11      113.    3  Campb.  457. 
East,  505.  (rf)  Pcake's  Evid.  12. 16. 

(6)  13  Ves.  147.  511.    3         (<?)  8  East.  589. 
T.  R.  723.     1  Maule  and  Sel.         (/)  4  Barn,  and  Aid.  53. 
689.    14  East,  330.  (g)  4  Campb.  401.    2  Sel. 

N.  P.  731. 
s2 
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had  arisen  as  to  the  Pedigree,  and  found  amongst  her 
Papers  after  her  Death,  has  been  rejected  (a).  In  Ques- 
tions concerning  Public  Rights,  common  Reputation  is 
admitted  to  be  Evidence :  on  a  Question  whether  a  Corpo- 
ration has  a  prescriptive  Right  to  collect  Tolls  on  a  Public 
Navigation,  the  Declarations  of  deceased  Persons  who  have 
been  heard  to  acknowledge  the  Right,  and  that  they  had 
been  so  informed  by  their  Predecessors,  have  been  re- 
ceived (b) :  the  same  Reason  applies  to  Questions  respecting 
general  Customs  relating  to  Parishes,  or  Manors,  or  the 
Inhabitants  of  Towns,  and  other  Places, :  so,  as  to  the 
Boundary  between  Parishes,  or  Manors  (c),  or  a  customary 
Right  (d),  or  Parochial  or  Manorial  Customs  (e);  such 
Declarations  have  been  received  in  Evidence ;  Perambula- 
tions  are  Evidence  of  the  Extent  of  a  particular  Parish  or 
Manor  (f) :  but  this  Evidence  is  confined  to  what  such  old 
Persons  have  said,  who  were  in  a  Situation  to  know  what 
the  Rights  were,  and  who  had  no  Interest  to  misrepresent ; 
and  a  Foundation,  by  shewing  an  Exercise  of  the  Right, 
ought  to  be  laid,  or  Acts  of  Enjoyment  within  living  Me- 
mory,  to  let  in  such  Evidence ;  where  the  Subject  Matter 
does  not  admit  of  such  Acts  of  Enjoyment,  the  Opinion  of 
the  Place  is  admissible ;  as  on  a  Question  of  Parochiality, 
Proof  of  Reputation  is  admissible :  on  a  Question  of  Paro- 
chial Modus,  and  on  a  Parochial  or  Manorial  Boundary, 
Evidence  of  Reputation  is  admissible  on  an  individual 
Right,  where  a  Class  or  District  of  Persons  is  concerned ; 
though  the  Deceased  was  a  Parishioner,  and  liable  to  pay 
Tithe  (g),  and  claimed  Right  of  Common :  but  not  to  prove 
a  Farm  Modus  (A) ;  but  the  Tradition  of  a  particular  Fact, 

(a)  Coop.  Ch.  Rep.  39.  (e)  2  Ves.  512.     12  East 

(6)  14  East.  329.     I  Maule  62.     1  Wight  112. 

and  Sel.  679. 685.  (/)  1  Maule  and  Sel.  687. 

(c)  1  Maule  and  Sel.  81.  (g)  1  Wight.  112. 

(rf)  1  T.  R.  466.     5  T.  R.  (h)  11  East.  331.     4  Madd. 

26.31.     3G\vilLS51.  211. 
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done  in  the  Exercise  of  that  Right,  will  not  be  Evidence  (a). 
Evidence  that  a  particular  Person,  since  deceased,  paid  a 
certain  Sum  in  lieu  of  Tythes,  would  not  be  admissible,  on 
a  Question  of  Parochial  Modus,  but  Declarations  of  old 
Inhabitants,  lhat  so  much  per  Acre  was  paid  in  lieu  of 
Tythes,  would  be  received,  as  coming  within  the  general 
Rule  of  Evidence  of  Reputation  (ft).  The  Admissibility  of 
common  Reputation,  as  Evidence  of  prescriptive  Rights, 
strictly  private,  except  as  to  a  Right  of  Way,  has  been  the 
Subject  of  considerable  Doubt  (r).  Old  Leases  and  Coun- 
terparts, and  old  Rent  Rolls,  have,  in  certain  Cases,  been 
received  in  Evidence,  in  favour  of  a  Party  claiming  under 
the  Lessors  (d) :  for  instance,  to  shew  that  the  Lord  of  the 
Manor  had  granted  the  Land  free  from  Common,  though 
Possession  was  not  shewn,  the  Leases  being  so  old  that  no 
Person  could  speak  to  the  Possession  under  them  (e).  The 
Declarations  or  Statements  of  deceased  Persons  have  been 
admitted,  where  they  appear  to  be  made  against  their  In- 
terest; Entries  in  their  Books,  charging  themselves  with 
the  Receipt  of  Money  on  account  of  a  third  Person  ff)9 
or  acknowledging  the  Payment  of  Money  due  to  them- 
selves  (g).  A  Declaration  by  the  Owner  or  Occupier  of 
adjoining  Land,  that  his  Neighbour's  Land  extends  to  such 
a  Spot,  accompanying  an  Act  of  Forbearance  to  go  beyond 
the  Spot  for  that  Reason,  (or  without  such  Act,  if  he 
speaks  against  his  Interest,)  is  Evidence  that  the  Land  ex- 
tends so  far  (A).  Or  a  Declaration  of  a  deceased  Occupier 
that  he  rented  it  under  a  certain  Person,  is  Evidence  of 

(a)  3  T.  R.  709.     5  T.  R.  (cT)  3  Bro.  P.  C.  553.     Vin. 
123.     14  East,  330.     1  Price,      Abi.  Tit.  Evid. 

253.    1  Anstr.298.  (e)  5  T.  R.  4 12. 

(b)  4  Price,  20.  (/)  4  T.  R.  515.     4  T.  R. 

(c)  14  East,  327.       Bull.     669. 

N.  P.  295.  3  Campb.  288.  (g)  2  Stm.  1129.  10  East, 
4Madd.  214.  118.     15  East,  33. 

(A)  14  Vcs.332  341. 
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that  Person's  seisin  (a) ;  but  a  Memorandum  or  Entry, 
before  it  can  be  received  in  Evidence,  must  be  proved  to  be 
authentic,  by  shewing  it  to  be  the  Hand-writing  of  the  de- 
ceased Person  who  knew  the  Fact  there  stated,  or  that  it 
was  signed  by  him  (6),  or  if  signed  by  another,  that  it  was 
by  his  Order,  or  acknowledged  by  him.  Entries  made  by 
a  deceased  Rector  or  Vicar,  as  to  the  Receipt  of  Ecclesias- 
tical Dues,  have  been  in  several  Cases  admitted  as  Evi- 
dence for  his  Successor,  because  he  had  no  Interest  to 
mis-state  the  Fact  in  making  an  Entry,  which  could  not 
possibly  be  Evidence  for  himself:  to  prove  these  Entries, 
the  Vicar's  Book  has  been  produced  from  the  Parish  Chest, 
one  of  the  three  legitimate  Depositaries  for  such  Books,  viz. 
the  Bishop's  Registry,  the  Registry  of  the  Archdeacon  of 
the  Diocese,  and  the  Parish  Chest  (c).  And  similar  Entries 
made  by  deceased  impropriate  Rectors,  have  been  received 
in  Evidence  for  their  Successors,  although  objected  to  as 
coming  from  the  Owners  of  the  Inheritance  (d).  An  Entry 
in  a  Parish  Register  by  a  deceased  Vicar,  of  different  Mo- 
duses,  has  been  admitted  (e).  What  a  Party  has  himself 
been  heard  to  say,  does  not  fall  within  the  Objection  to 
Hearsay  Evidence ;  any  thing,  therefore,  which  he  admits, 
whether  suing  in  his  own  Right,  or  merely  as  Trustee  for 
another,  or  which  another  asserts  in  his  Presence,  and  he 
does  not  contradiet,  is  received  as  Evidence  against  him  (f)  ; 
but  the  whole  Account  must  be  taken  together  (g)%  as  if  he 
admit  the  Receipt  of  Money,  and  say,  at  the  same  Time, 
that  he  paid  it  away,  this  is  no  Proof  of  a  Debt,  but  it 
must  be  uno  Jlatu.      The  Evidence  of  the  Wife  of  the 

(a)  4  Taunt.  16.  1  Campb.          (rf)  Bunb.  46. 180.  4  Gwill. 

387.  1618.    2  Gwill.  653. 

<b)  4  T.  R.  515.  3  Gwill.         (<?)  Wight.  63.     2  Price, 

847.  861.  307.  329.  399.    4  Dow.  320. 

(c)  2  Gwill.  529.  4  Price,         (f)  7  T.  R.  663. 
218.264.    5  Price,  369.   Dan.         (g)  5  Taunt  245. 
104. 
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Party,  or  any  other  Person  in  his  Absence,  is  not  admis- 
sible, unless  employed  or  entrusted  in  the  Subject  Matter ; 
nor  the  Acknowledgment  of  a  Fact,  nor  Conversations  of 
the  Attorney  in  the  Cause,  unless  expressly  to  obviate  the 
Necessity  of  proving  a  Fact  (a).  A  Promise  made  by  a  Wife 
during  coverture,  will  not  revive  a  Debt  due  before  Marriage, 
to  take  it  out  of  the  Statute  of  Limitations  (&).  Where  a 
Contract  has  been  made  by  the  Wife,  and  afterwards  ex- 
pressly or  tacitly  ratified  by  the  Husband,  her  Declarations 
have  been  received  as  Evidence  to  charge  him  (c)  ;  but  it 
has  been  doubted  whether  these  were  rightly  received,  than 
as  part  of  the  res  gesta ;  it  seems  to  be  decided  that  the» 
Admissions  of  a  mere  Servant  are  only  receivable  to  that 
extent  (d) :  a  Distinction  has  been  made  between  cm  Ad- 
mssum,  and  an  Offer  of  Compromise  after  a  Dispute ;  the 
latter  has  not  been  admitted  as  Evidence  of  a  Debt  (e). 
Acts  done  by  a  Person,  will  preclude  him,  in  the  Way  of 
estoppel,  from  disputing  the  Situation,  which  he  holds  out 
to  the  Public :  in  an  Action  for  Non-Residence,  the  Receipt 
of  Tithes  by  a  Parson,  is  sufficient  Evidence  against  him, 
of  his  being  such  without  formal  Proof  of  his  Title  (f). 

Many  of  the  foregoing  Cases,  falling  under  the  Head  of 
Presumptive  Evidence,  it  may  not  be  improper  to  subjoin 
some  few  Observations  on  that  species  of  Evidence.  The 
Civilians  define  Presumptio  nihil  aliud  est,  quam  Argivmen- 
tem  verisimile,  Communi  sensu  Perceptem  ex  eo,  quod  Pie- 
rvmquejit  aid  fieri  InteUigitur.  Presumptions  are  of  Law, 
as  well  as  of  Fact:  that  Children  born  during  a  lawful 
Marriage,  shall  be  presumed  to  be  Legitimate,  is  a  Pre- 
sumption of  Law  which  may  be  rebutted  by  Circumstances 

(a)  1  Campb.  70.  141.  375.  (e)  Bull  N.  P.  236.    Peake. 

(6)1  Taunt.  213.  Evid.  23. 

(c)  1  Stra.  527.      1   Esp.  (/)  3  T.  R.  635.  n.     1  N. 

N.P.  142.  Rep.  210.     Wight.  67.     5  T. 

(rf)  7  T.  R.  668.    4  Taunt.  R.  4.     1  Phill.  1 52. 
511. 565.  663. 
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inducing  a  contrary  Presumption  (a) ;  and  the  Fact  of 
Non-access  may  be  lawfully  proved.  So  a  Child  born  alter 
a  Divorce  a  mensd  et  thoro,  is  presumed  to  be  Illegitimate, 
but  Access  may  be  proved  (i).  And  a  Receipt  for  Rent, 
due  on  a  certain  Day,  is  strong  Presumptive  Evidence  that 
the  former  Rent  has  been  regularly  paid  to  that  Period, 
more  especially  if  it  be  in  Full  of  all  Demands ;  but  being 
only  Presumptive  Evidence,  the  contrary  may  be  proved  (c). 
That  Grants  and  Deeds  are  to  be  presumed,  in  support  of 
long  undisturbed  Possession,  is  also  a  Presumption  of  Law. 
Possession  is  prima  facie  Evidence,  which,  with  an  Assertion 
of  Property,  or  alone,  gives  the  Possessor  such  a  Property  as 
will  enable  him  to  maintain  an  Action  against  a  Wrong- 
doer (d),  Proof  of  which,  without  Documentary  Evidence, 
will  be  sufficient,  unless  some  contrary  Proof  should  render 
ulterior  Proof  necessary.  In  Cases  not  within  the  Statute 
of  Limitations,  the  most  solemn  Instruments  have  been  pre- 
sumed to  support  long  and  uninterrupted  Possession  (e). 
Charters  and  Grants  of  the  Crown  have  been  presumed 
before  the  nullum  tempus  Bill,  9  Geo.  III.  c.  16,  though 
no  Statute  of  Limitation  bars  the  Crown  (f) ;  but  where 
Length  of  Possession  is  a  Ground  for  presuming  a  Release, 
it  must  be  an  adverse  Possession  (g).  An  Endowment  of 
a  Vicarage  has  been  presumed  from  long  and  continued 
Possession  of  Tithes  and  other  Profits  (h) ;  and  long  and 
continued  Usage  will  support  a  modus  decipumdi;  an 
Agreement  by  all  necessary  Parties,  beyond  Memory,  will 
be  presumed,  but  not  to  support  a  modus  de  non  decimando, 

(a)  8  East.   193.  206.     4         (rf)  1   Stra.  505.     1  East 
T.  R.  356.     2  Selw.  N.  P.     244.     2  Taunt  302. 

681.  (<?)  12  Rep.  5.      3  T.  R. 

(b)  1  Salk.  123.  151.  158.     11  East.  488. 

(c)  Gilb.    Evid.    142.      1  (/)  Cowp.  110. 
Camp.  392.  532.      4  Taunt  (g)  1  Meri.  114. 

246.  (A)  12  Rep.  4.     2  Gwill. 

514.716.732. 
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by  a  Layman,  against  a  Spiritual  Rector;  and  in  a 
Composition  Real,  in  lieu  of  Tithes,  temporary  Agreements 
bong  frequently  made  with  the  succeeding  Incumbents,  if 
a  Deed  cannot  be  produced,  Evidence  referring  to  the 
Deed,  or  shewing  its  Existence,  or  the  Exercise  of  some 
adverse  Right,  independent  of  mere  Usage,  must  be  given (o) . 
Uninterrupted  Enjoyment  of  an  Easement  for  twenty  Years 
and  upwards,  is  such  strong  Evidence  of  a  Right  of  En* 
joyment,  as  to  presume  a  Conveyance ;  but  the  Possession 
from  which  the  Grant  would  be  presumed,  must  be  with  the 
Knowledge  of  the  Reversioner  or  Remainder-Man,  who, 
after  the  Death  of  a  Tenant  for  Life,  or  for  Years,  may 
dispute  the  Easement,  unless  he  can  be  shewn  to  have 
acquiesced  (ft).  A  Faculty  from  the  Ordinary  may  be  pre- 
sumed from  the  long  uninterrupted  Usage  of  a  Pew  in  a 
Church,  claimed  as  Appurtenant  to  a  Messuage  (c).  So, 
after  the  adverse  Enjoyment  of  a  Right  of  Way  over 
another's  Land  for  twenty  Years,  a  Grant  will  be  presumed, 
although  the  Way  was  extinguished  by  an  Inclosure  Act  (d) : 
but  an  adverse  Possession  for  a  shorter  Period  than  twenty 
Tears,  will  not  of  itself,  without  other  Evidence,  afford  a 
Ground  for  such  Presumption  (e).  A  Licence  to  inclose 
may  be  presumed  within  that  Period,  though  not  a  Grax\t(f) ; 
but  this  being  only  presumptive  Proof,  may  be  repelled 
by  Evidence ;  for  Length  of  Time  is  not  an  absolute  Bar, 
like  the  Statute  of  Limitations,  it  is  only  a  presumptive  Bar, 
to  be  submitted  to  a  Jury  (g).  The  Usage,  founded  on  a 
Grant  or  Agreement,  determines  the  Extent  of  it  (A),  and 

(a)  2  Bos.  and  Pull.  206.  (d)  3  G will.  1262.    11  East. 

1  Wightw.  324.    1  Price,  253.  375.  1  Camp.  260.     4  Camp. 

3  Price,   308.      Eden.    296.  1 6. 

PhilL  Evid.  158.  (e)  4  Bun.  1963.    6  East 

(6)  2  Saund.  175.  a.  b.    3  2 J  5. 

T.R.159.  (/)  11  East  56. 

(c)  1  T.  R.  431.     5  T.  R.  (g)  1  Phill.  Evid.  160. 

296.  (A)  14  East.  339, 
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is  considered  to  be  commensurate  with  the  Right  enjoyed. 
Where  a  Person  having  a  Way  for  Carriages,  from  DtoB, 
over  another's  Land,  purchases  Land  adjoining  B>  he  cannot 
use  the  Way  with  Carriages  to  the  adjoining  Land,  though 
he  comes  first  to  B9  and  so  to  the  adjoining  Land,  it  may  be 
prejudicial  to  the  other's  Close  (a) :  the  Use  of  a  Carriage- 
way is  Evidence  of  a  Right  for  all  kind  of  Cattle  (6).  A 
Bond  may  be  presumed  to  have  been  satisfied  after  a  For- 
bearance for  twenty  Years,  unexplained  on  the  Part  of  the 
Obligee  (c) ;  but  a  Quit-Rent  claimed  by  the  Lord  of  the 
Manor,  cannot  be  presumed  to  be  released  or  extinguished 
within  less  than  fifty  Years,  the  Period  fixed  by  the  Statute 
of  Limitations  (d). 

Written  Evidence  has  been  divided  into  two  Classes,  Public 
and  Private;  of  the  former,  some  Writings  are  of  Record, 
and  others  not  of  Record :  the  latter  have  been  distinguished 
into  such  as  are  of  a  judicial  Character,  and  others  of  a 
private  Nature,  but  not  judicial.  Records  are  the  Me- 
morials of  the  Proceedings  of  the  Legislature,  and  of  the 
Courts  of  Justice;  they  are  of  such  Authority,  that  no 
Evidence  is  allowed  to  contradict  them  (i).  Of  these  are 
the  Public  Jets  of  Parliament,  of  which  Printed  Copies, 
and  the  Printed  Statute  Books,  are  received  in  Evidence  in 
all  Courts  of  Law  and  Equity,  without  being  formally  set 
forth  (f),  A  Private  Act  of  Parliament  must  be  proved 
by  an  examined  Copy,  compared  with  the  Parliament  Roll 
at  Westminster  (g),  unless  declared,  by  a  Special  Clause, 
to  be  a  Public  Act.  Exemplifications  of  Copies  under  the 
Great  Seal,  become  themselves  Records,  and  are  admitted 

(a)  Roll's  Abr.  Tit  Chemio.  (d)  32  Hen.  8.  a  2.  s.  4. 

3.  1.     Lutw.  111.  Cowp.  214. 

(A)  1  Taunt.  279.  (e)  Co.  Iitt  117.     12  Rep. 

(c)  4  Bun.  1963.     1  T.  R.  24.  25.     Gilb.  Evid.  5. 

270.      1  Bun.  434.      Cowp.  (/)  Gilb.  Evid.  8.    49  Geo. 

109.  3.  c.  90.  s.  9. 

(g)  Bull.  N.  P.  222. 
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in  Evidence  without  any  extrinsic  Proof  of  their  genuine- 
ness (a) ;  but  before  Exemplifications,  or  other  Copies  of 
Records  are  made,  the  whole  Record  should  be  drawn  up 
in  Form,  ingrossed  on  Parchment,  and  brought  into  Court, 
and  there  filed  asaRoU  of  the  Court;  and  as  nothing  but 
Records  can  be  proved  by  Exemplification,  Private  Deeds 
exemplified  will  not  be  received  in  Evidence ;  being  in  the 
Custody  of  the  Party,  they  ought  to  be  produced  to  shew 
any  Erasures  or  Interlineations  (b).  Exemplifications  of  the 
Records  of  the  superior  Courts,  under  their  respective 
Seals,  are  also  received  in  Evidence,  without  further 
Proof  (c):  so,  Letters  of  Administration,  under  the  Seal 
of  the  Prerogative  Court  of  Canterbury,  prove  themselves 
in  a  Cause  relating  to  Personal  Estate  (d) ;  and  in  like 
manner  Letters  Patent :  but  the  Seals  of  Private  Courts, 
or  of  a  Foreign  Colonial  Court  (e),  or  of  a  Corporate 
Body  (f),  ought  to  be  proved,  by  a  Person  acquainted  with 
their  Impression,  that  it  is  the  Seal  of  the  Corporate  Body, 
but  not  by  seeing  the  Seal  affixed :  the  Seal  of  the  Corpo- 
ration of  London  has  been  held  to  prove  itself  (g).  Copies 
of  Records,  not  under  Seal,  are  Sworn  Copies ;  and  Office 
Copies  of  these  Sworn  Copies,  will  be  sufficient  Evidence  in  a 
Court  of  Law.  Copies  of  Records,  like  other  Transcripts,  are 
proved  by  a  Witness  who  has  examined  the  Copy,  Line  for 
Line  with  the  Original,  or  examined  the  Copy,  whilst  ano- 
ther read  the  Original  (A) ;  and  it  should  appear  that  the 
Original  came  out  of  the  proper  Depository,  or  out  of  the 
Hands  of  the  proper  Officer  (i).  When  an  ancient  Record 
has  been  lost,  a  Copy  has  been  admitted,  without  proving 
it  a  true  Copy  (A?)  ;  but  it  should  be  vetustate  temporis,  out 

(a)  Gilb.    Evid.    14.    19.         (/)  8  T.  R.  307. 
Hard.  118.    1  Phill.  Evid.  385.         (g)  1  Esp.  N.  P.  53. 

(b)  Peake,  Evid.  36.  (A)  J  Campb.  470.  2  Taunt 

(c)  Dyer,  276.    Sayer,  297.      52.     1  Esp.  N.  P.  263. 

1  PhilL  Evid.  387.  (i)  4  Campb.  372.     1  Star- 

ts Ca.  Temp.  Hardw.  108.     kic,  183. 
W  3  East.  221 .  (*)  Ventr.  257. 
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Judiciarid  cognitione  roboraium  (a) ;  for  if  a  recent  Roll 
be  lost>  and  its  Contents  can  be  ascertained,  the  Court  will 
permit  a  fresh  one  to  be  ingrossed  (6).  A  Copy,  authen- 
ticated by  a  Person  appointed  for  that  Purpose,  is  of  itself 
Evidence  without  further  Proof  (c),  as  the  Chirograph  of 
a  Fine  (d).  So,  an  Indorsement  by  the  proper  Officer  on  a 
Deed  of  Bargain  and  Sale,  inrolled  pursuant  to  27  Hen.  8. 
c.  16,  which  thereby  becomes  a  Record,  is  Evidence  of  the 
Inrolment  (e) :  and  an  Indorsement  of  the  Date  of  the  In- 
rolment,  by  the  Clerk  of  the  Inrolments,  is  a  material  Part 
of  the  Fact  of  the  Record,  and  Proof  of  an  Averment  of  a 
different  Date,  is  not  admissible  (f) :  and  so,  as  to  the 
Date  of  the  Inrolment  of  the  Memorial  of  an  Annuity 
Deed(g);  but  where  the  Officer  is  only  intrusted  with  the 
Custody  of  the  Records,  his  Certificate  confers  no  Autho- 
rity, and  the  Copies  must  be  proved  in  the  regular  Course : 
the  Office-Copies  of  the  Bill,  Answer,  and  Proceedings  in 
Chancery  are  allowed  to  be  read  in  that  Court  without  fur- 
ther Proof;  but  in  Courts  of  Law  they  are  not  received  in 
Evidence,  unless  examined  with  the  Records  and  proved  (A). 
And  in  like  Manner,  the  Indorsement  by  the  Chirographer 
of  the  Proclamations  on  the  Fine,  is  not  Evidence;  to 
prove  these  they  must  be  examined  with  the  Rolls  of  the 
Court,  and  proved  as  in  other  Cases  (£).  The  Copy  of  a 
Judgment  in  a  Court  of  Law,  made  by  the  proper  Officer, 
must  be  examined  with  the  Record. 

A  BUI  in  Clumcery  is  not  Evidence  at  Law  against  the 
Party,  even  of  the  Facts  on  which  the  Plaintiff  grounds  his 
Claim  for  Relief  (k)  ;  but  if  a  Bill  states  a  Defendant  to  be 

(a)  Gilb.  Evid.  1 9.  (A)  Bull.  N.  P.  229.    2  Star- 
ts 2  Burr.  722.  kie,  N.  P.  13. 

(c)  I  Phill.  Evid.  388.  (i)  Gilb.  Evid.  21.3  Taunt. 

(d)  Gilb.  Evid.  19.     2  Star-  166. 

kie  N.  P.  13.  (k)  2  Esp.  N.  P.  499.    7 

(e)  1  Dougl.  56.  T.  R.  12.    Selw.  N.  P.  713. 

(f)  3  Price,  495.  51 1.  Dom.  Proc.  Banbury  Peer. 

(g)  3  Taunt.  540. 
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out  of  the  Jurisdiction,  though  it  is  admitted  by  the  Defend- 
ants, some  of  whom  are  Infants,  Proof  of  that  Fact  at  the 
Hearing  is  necessary,  and  it  has  lately  been  so  determined, 
where  all  the  Defendants  are  Adult  (a).  If  the  Defendant 
refuses  to  produce  the  Office-Copy  of  the  Bill,  the  Plaintiff's 
draft  Copy  cannot  in  strictness  be  read ;  the  Record  must  be 
inspected :  so,  where  the  Original  Bill  is  not  on  the  FiJe,  the 
Office-Copy  of  the  Bill  cannot  be  read  in  Evidence,  though 
an  Officer  of  the  Court  is  ready  to  prove  that  the  Original 
Bill  cannot  be  found  amongst  the  Records  (b).  An  Answer 
being  a  Confession  on  Oath,  and  therefore  strong  Evi- 
dence against  the  Party,  all  the  Parts  must  be  taken  toge- 
ther, connected  and  entire ;  if  Part  is  read,  the  whole  must 
be  read  (c),  and  also  a  further  Answer,  if  any  has  been  put 
in ;  but  what  is  stated,  by  way  of  Hearsay  only,  is  not  ad- 
mitted as  Evidence  (d) :  the  Answer  of  an  Executor  to  a 
Creditor's  Bill,  stating  that  he  believes  a  Debt  is  due,  is  not, 
it  seems,  a  sufficient  Foundation  for  a  Decree,  without  fur- 
ther Evidence  (e) :  an  Answer  not  replied  to  is  taken  as 
true  in  all  its  Parts  (/).  The  Answer  of  one  Defendant, 
though  Evidence  against  himself,  cannot  be  read  against  a 
Co-Defendant  (g)  ;  but  the  Admission  of  one  of  two  Co- 
partners, of  jo^nt  Contracts  during  their  Partnership,  has 
been  received  to  charge  the  other  (/*).  The  Answer  of  an 
Infant,  by  Guardian,  is  not  Evidence ;  he  is  not  bound  by 
Admissions  (i) ;  but  an  Answer  by  the  Mother  and  Guar- 

(a)  4  Madd.  408.     Flath.  (/ )  3  Bro.  C.  C.  340. 

Dig.  204.  te)3P-  Wms.311.   2  Ves. 

(6)  11  Ves.  583.     2  Madd.  90.    2  Ves.  j.  11.     12  Ves. 

Chanc.  442.     7   Bro.   C.  C.  361.355.     2  Madd.  Cbanc. 

306.317.  441.      2    Starkie,    366.      2 

(c)  13  Ves.  53.     2  Ball.  Swanst392. 
andBea.386.     15  Ves.  362.  (A)  1  Taunt  104.     1  Star- 

(d)  2  Bos.  and  Pull.  542.  kie,  161. 

2  Dougl.  788.  (i)  3  P.  Wms.  237. 

(<?)   6  Ves.  738. 
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dian  may  be  read  against  the  Mother  in  another  Suit,  in 
which  she  is  Defendant  in  her  own  Right  (a).  Whether 
the  Answer  of  a  Feme  Covert  can  be  used  against  her  after 
her  Husband's  Death,  has  not  been  decided  (b).  The 
Answer  of  a  Defendant,  not  brought  to  a  Hearing,  has  been 
read  as  Evidence  against  another  Defendant  at  the  Hear- 
ing (c).  If  an  Answer  has  been  read,  and  it  is  insisted  that 
there  is  a  Mistake  in  the  Office-Copy,  the  Original  Answer 
will  be  sent  for,  from  off  the  File  (d).  An  Answer  cannot 
be  regularly  given  in  Evidence  at  Law  without  Proof  of 
the  Bill ;  but  where  it  has  been  proved  that  the  Bill  had 
been  searched  for  in  the  Office,  and  cannot  be  found,  the 
Answer  has  been  allowed  to  be  read(i).  An  examined 
Copy  of  an  Answer,  compared  with  the  Record  upon  the 
proper  Stamp,  will  be  received  as  Evidence  at  Law,  with- 
out shewing  that  there  has  been  any  Decree  in  the  Suit  (/). 
An  Order  to  read  in  one  Cause,  the  Bill,  Answer,  and 
other  Proceedings  in  another  Cause,  is  regular,  and  will  be 
admitted  in  Evidence  between  the  same  Parties,  but  cannot 
be  extended  to  a  third  Person,  not  Party  to  the  Suit  (g). 
If  a  Defendant  disclaims,  his  Evidence  cannot  be  read  as 
a  Proof  of  Plaintiff's  Right,  to  the  Prejudice  of  another 
Defendant  (A) ;  nor,  if  he  may  by  possibility,  be  liable  to 
Costs ;  his  Evidence  is  not  admissible  in  favour  of  a  Co- 
Defendant  («),  especially  if  he  is  also  a  Trustee  (&).  An 
Answer,  though  not  used  as  Evidence  in  a  Cause,  may  be 
read  as  to  Costs  (2). 

Depositions  taken  in  a  former  Cause,  cannot  be  read  as 
Evidence  in  another  Cause  against  a  Stranger,  who  was  not 

(a)  1  Atk.  203.  (/)  16  East.  324.  2  Campb. 

(b)  3  P.  Wins.  237.  3Ves.     87.    3  Campb.  401. 
and  Bea.  166.  (g)  1  Atk.  203. 

(c)  Dick.  24.  (A)  2  Atk.  39. 

(d)  2  P.  Wms.  425.  (t)  1  Atk.  204.  3  Atk.  401. 
(«)  GAb.  Evid.  49.  (*)  2  Bro.  C.  C.  330. 

(/)  1  Madd.  Rep.  13. 
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a  Party,  nor  claims  under  the  Party  against  whom  the 
Depositions  were  taken  (a),  nor  can  they  be  used  by  a 
Stranger  against  one  of  the  Parties  (ft),  unless  in  Cases  of 
Hearsay  Evidence  and  Reputation,  as  in  Questions  of  Cus- 
tom, or  Right  to  Tolls,  &c,  and  then  not  if  made  post  litem 
moUm  (c)  ;  but  in  a  Suit  by  a  Legatee  against  an  Execu- 
tor, upon  Proof  of  Assets,  another  Legatee,  not  Party,  may 
have  the  Benefit  of  those  Depositions  (d).  Where  the 
Question  is  the  same,  and  the  Defence  the  same,  in  two 
Causes  between  the  same  Parties,  Depositions  taken  in  one 
Cause,  may  be  read  in  the  other  (i).  Evidence  in  a  Cross- 
Cause,  concerning  the  Matters  in  issue  in  the  Original 
Cause,  is  not  allowed  to  be  read  after  a  Decree  in  that  Cause : 
otherwise  as  to  the  Depositions  in  the  Cross-Cause,  not 
relating  to  the  Matters  in  issue  in  the  Original  Cause  (f) : 
where  neither  Party  examines  Witnesses  in  the  Original 
Cause,  the  Depositions  of  Witnesses  examined  to  the  same 
Matter  put  in  issue  by  that  Cause,  may  be  read  at  the 
Hearing  of  the  Cross-Cause  (g).  Depositions  to  a  Fact, 
not  put  in  issue  by  the  Bill,  will  not  be  allowed  to  be  read 
in  Evidence  (A) ;  but  the  Depositions  of  a  Witness,  disin- 
terested at  the  Time  of  making  them,  have  been  ordered  to 
be  read  for  him  in  Chancery,  as  Evidence  in  his  own  Suit, 
on  a  Bill  of  Revivor,  though  refused  in  a  Court  of  Law  (i). 
Where  one  Defendant  is  charged  with  a  Fraud,  his  Depo- 
sition cannot  be  read  for  another  Defendant,  as  it  may  tend 
to  excuse  him  with  regard  to  his  own  Costs  (k).  Deposi- 
tions of  one  Defendant  may  be  read  for  another  Defendant 

(a)  1  Atk.  204.  1  Vera.         (/)  3  Atk.  501. 

413.    1  Ventr.347.  (g)  1  Atk.  SOL 

(?)  2  Price.  434.  Hardr.         (h)  11  Ves.  240. 

472.  (0  2   Vera.  699.       1    P. 

(c)  Bull.  N.  P.  239.  Carth.     Wins.  287.    2  Atk.  615.    2 

1B1.  Ves.  42.    XStra.101.    1  Salk. 

(<0  1  Vera.  413.  286. 

(f)  2  Vera.  447.  (*)  1  Atk.  204. 
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where  the  Court  thinks  there  is  no  material  Evidence 
against  the  first  Defendant,  or  that  no  Decree  can  be  made 
against  him  (a)  ;  and  they  may  be  also  read  for  the  Plain- 
tiff;  but  if  the  Defendant,  who  is  offered  in  Evidence  for 
another  Defendant,  may,  by  any  possibility,  be  liable  to 
Costs,  this  is  always  a  Reason  for  refusing  his  Evidence, 
because  he  is  interested  so  far  as  to  be  swearing  to  excuse 
himself  (6).  The  Deposition  of  a  Defendant,  against 
whom  the  Plaintiff  can  give  no  Evidence,  may  be  read  for 
another  Defendant  (c).  If  a  Cause  is  brought  on  to  a 
Hearing,  and  stands  over,  with  Liberty  to  add  a  Party,  if 
he  is  a  material  Defendant,  and  concerned  in  Interest,  the 
Depositions  taken  previously  cannot  be  read  against  him  (d). 
The  Deposition  of  a  Prochein  Ami,  nor  of  the  Wife  of  a 
Prochein  Ami,  cannot  be  read  for  the  Plaintiff,  being 
liable  to  Costs  (e).  A  Deposition  cannot  be  read  as  to 
Costs  where  it  has  not  been  read  as  Evidence  in  a  Cause  (f). 
It  seems  decided,  that  at  the  Hearing  it  is  toojate  to  object 
to  Depositions  taken  de  bene  esse ;  there  should  have  been  a 
Motion  to  discharge  the  Order  for  Publication  (g).  Depo- 
sitions in  Chancery,  may  be  given  in  Evidence  at  Law,  on 
the  same  Matter,  and  between  the  same  Parties,  or  those 
claiming  under  them,  if  the  Witness  is  dead  (A),  or  not  to 
be  found  (i),  or  unable,  from  Sickness,  to  attend  (Ar)>  or 
kept  out  of  the  way  by  Contrivance  (/),  or  out  of  the  King- 
dom, and  not  amenable  to  Process  (m).  On  an  Issue,  or 
an  Action,  directed  by  the  Court  of  Chancery,  an  Order  is 

(a)  2  Vcs.  224.  (t)  2  Stra.  920. 

(6)  3  Atk.  402.  (*)Bull.N.P.239.    1  Cox, 

(c^  3  P.  Wms.  288.  184.      1   Vcs.   and  Bea.  22. 

(<*)  Bunb.  310.  340. 

(e)  3  Atk.  511.  517.  (/)  Bull.  N.  P.  243. 

(/)  1  Madd.  13.  (m)  1  Atk.  445.     1  Eq.  Ca. 

(g)  2  Atk.  190.  Abr.  16.  18. 
{h)  1  Atk.  445.     2  P.  Wms. 
563. 
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usually  made  to  read  the  Depositions  on  the  Trial :  if  it  is 
shewn  that  the  Witness  cannot  attend  in  Person  (a),  with- 
out such  Order,  the  whole  Record  of  Bill,  Answer,  &a, 
must  be  read  (6)  ;  but  they  have  been  allowed  without  such 
antecedent  Proof,  where  they  were  so  ancient  that  no  Bill 
could  he  found  (c).  Depositions  taken  de  bene  esse,  before 
Answer,  or  before  Defendant  is  in  Contempt,  are  objection- 
able,  but  admissible  at  Law,  if  the  Defendant  has  had  an  Op- 
portunky  of  cross-examining  (<?).  Depositions  taken  in  an 
Ecclesiastical  Court,  in  a  Cause  within  its  Jurisdiction,  not 
relating  to  Lands,  are  admitted  in  Evidence  («) ;  the  Doubt 
fcas  been  whether  Depositions  taken  in  a  Court,  not  of  Re- 
cord, can  be  read  elsewhere  (f).  So,  Depositions  in  Chan- 
cery are  proved  at  Law  by  a  sworn  Copy  on  proper  Stamps, 
examined  with  the  Original  (g),  though  not  a  Court  of 
Record. 

A  Decree  in  Chancery  may  be  proved  at  Law,  by  an  Ex- 
emplification under  the  Seal  of  the  Court,  or  by  a  sworn 
Copy;  or  by  a  Decretal  Order  in  Paper,  with  Proof  of  the 
Bill  and  Answer  (h) :  it  has  been  held  that  the  Bill  and 
Answer  need  not  be  proved,  if  they  are  recited  in  die  De- 
cretal Order  (t) ;  but  it  should  seem,  that  if  so  much  only 
is  recited  as  is  deemed  necessary  to  introduce  the  Decretal 
Part,  the  Bill  and  Answer  must  be  proved  (&).  A  distin- 
guished Author  states  the  Rule,  as  generally  laid  down, 
that  where  a  Party  intends  to  avail  himself  of  a  Decree,  and 
not  to  prove  an  extrinsic  collateral  Fact  (as  that  a  Decree 
was  made  by  the  Court)  (I),  he  ought  regularly  to  give  in 

(a)  1  Ves.  and  Bea.  340.  (/)  Bull.  N.  P.  242. 

(*)  15  Ves-  176.    5  Buir.  (g)  2  Starkie,  13.      BulL 

2594.     4   Maule.    and    Sel.  229.    4  Inst.  84. 

497.  (h)  l  Keb.  21.    Com.Dig. 

(c)    2  Price,   234-      Bsp.  E*.  C.  l.pa.94. 

K.  P.  85.  (i)  Ibid.     1  Phili.  Ev.  393. 

(<0  1  Maule  and  Sel.  4.  (*)  Dougl.  579. 

(e)  Gilb.  Evid.  60.     1  PhiL  (/)  Coop,  17, 
&id.30. 

Vol.  I.  t 
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Evidence  the  Proceedings  on  which  the  Decree  is  founded  (a). 
And  it  is  said  in  a  Book  of  Authority  (6),  that  while  the 
Decree  remains  in  Paper,  it  cannot  be  read  in  Evidence 
for  the  Purpose  of  proving  its  Contents,  without  laying  a 
Foundation  by  Proof  of  all  the  former  Stages  of  it,  as  the 
Bill  to  make  way  for  the  Answer,  and  so  on. 

A  Probate  of  a  Willy  under  Seal  unrevoked,  is  of  itself, 
without  further  Proof,  conclusive  Evidence  in  Civil  Cases 
of  the  Validity  of  a  Will  of  personal  Estate,  and  the  only 
Legitimate  Evidence  of  personal  Property  being  vested  in 
an  Executor,  or  of  his  Appointment;  the  Original  Will  is 
not  admissible  for  that  Purpose,  until  it  is  proved  in  the 
Ecclesiastical  Court  (c) ;  nor  can  it  be  read  in  Evidence, 
though  the  Original  Will  and  Probate  be  produced  by  the 
proper  Officer,  unless  it  bears  the  Seal  of  the  Court,  or  some 
other  Mark  of  Authentication  (d) ;  and  as  it  is  not  impeachable 
in  a  Court  of  Law,  Payment  to  an  Executor,  who  has  obtained 
Probate  of  a  forged  Will,  i3  a  good  Discharge  to  the  Debtor, 
though  the  Will  be  afterwards  proved  null  and  void  (e). 
The  Probate  of  a  Will  devising  real  Estate,  is  not  Evidence 
of  the  Contents  of  the  Will  as  to  such  Property,  even  if  the 
Original  Will  be  proved  to  be  lost,  or  to  prove  a  Relation- 
ship (f).  If  the  Probate  be  lost,  an  Exemplification  from 
the  Record  of  the  Spiritual  Court  will  be  Evidence  of  the 
Proof  of  the  Will  (g)  ;  and  an  examined  Copy  of  the  Pro- 
bate is  Evidence  of  the  Person  there  named  being  Execu- 
tor (h) ;  but  a  Copy  of  the  Will  would  not  be  Evidence  (»). 
To  prove  the  Revocation  of  a  Probate,  an  examined  Copy 

(a)  Bull.  N.  P.  235.    Com.  (<?)  3  T.  R.  125. 

Dig.  Ev.,  pa.   85,     Gilb.  Ev.  (/)  Bull.  N.  P.  246.    . 

56.  65.     T.  Jones,  164.     1  (g)  1  Stra.  412.    2  Selw. 

Phill.  Evid.  392.   .  N.  P.  730. 

(6)  Peake  Evid.  64. 67.  (A)    1    Lord   Raym.    154. 

(c)  2    Selw.    N.    P.   730.  Skin.  584. 

2  DougL  707.  (i)  Bull.  N.  P.  246. 

(d)  Starkie.  N.  P.  243. 
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of  the  Entry  in  the  Revocation  Book  of  the  Prerogative 
Court  has  been  admitted  in  Evidence  (a).  If  there  is  a 
Variance  between  the  Original  Will  and  the  Probate,  a 
Cause  in  Chancery  has  been  directed  to  stand  over,  with 
Liberty  to  apply  to  the  Spiritual  Court  to  make  the  proper 
Amendment  in  the  Probate  (b) :  so,  where  the  Probate  has 
been  obtained  by  Fraud ;  the  Cause  has  stood  over  till  tried 
in  the  proper  Court,  or  that  Court  may  compel  a  Revoca- 
tion (c).  Letters  of  Administration  under  Seal,  are  Evi- 
dence of  themselves,  without  Proof :  and  the  Original  Book 
of  Acts,  directing  Administration  to  be  granted,  -with  the 
Surrogate's  fiat,  is  also  Evidence  (d) :  an  examined  Copy, 
therefore,  of  the  Act-Book  is  Evidence  that  Administration 
was  granted  to  the  Party,  without  Notice  to  produce  the 
Administration  (e) ;  and  as  an  Exemplification  of  Letters 
of  Administration  is  never  granted,  a  Certificate  of  that 
Fact  will  be  admitted  in  Evidence  (/). 

Public  Writings,  not  Judicial,  are  Journals  of  Parliament : 
an  examined  Copy,  compared  with  the  Original  Minutes  in 
the  Journals  of  the  House  of  Lords,  that  a  Judgment  has 
been  reversed  is  Evidence  of  the  Fact  of  Reversal  (g) ;  the 
Printed  Journals  are  not  Evidence  (A).  So  are  Gazettes  Evi- 
dence of  Notices  in  Bankruptcy,  &c,  and  of  a  Public  Notifi- 
cation of  Dissolution  of  Partnership ;  but  to  affect  Persons 
entitled  to  Notice  with  the  latter,  Proof  must  be  given  of 
their  being  in  the  Habit  of  reading  the  Gazette  (i)  :  And  to 
make  ordinary  Newspapers  Evidence,  Proof  of  the  Party 
taking  in  the  particular  Paper  (ft).  And  the  Register  kept 
in  Churches  is  Evidence  of  Births,  Marriages,  and  Burials ; 

(o)  r«ach.  Cr.  Ca.  30.  n.  (g)  Cowp.  17.     Phil.  Evid. 

(6)  2  Atk.  50.  397.     Peake.  Ev.  34. 

(c)   I  Ves.   119.      1    Atk.         (A)  State  Trials,  29th  vol., 

630.  683. 

(<*)  3  East.  187.     2  Maule         (i)    1    Starkie  N.  P.  186. 

andSel.567.  Peake    N.  P.    42.    155.      2 

(e)  13  East  232.  230.  Camp.  619.     1  Chitt.  121. 

(/)  Bull.  N.  P.  246.  (ft)  1  Starkie  N.  P.  186. 

t2 
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a  Sworn  Copy  of  an  Entry  in  the  Parish  Register,  is  ad- 
mitted  in  Evidence ;  but  such  Entry  is  not  essential  to  the 
Validity  of  a  Marriage ;  if  any  Error  in  the  Entry  should 
prevent  its  Admission  in  Evidence,  Proof  of  the  Similarity 
of  the  Parties'  Hand-writing  in  the  Original  Register,  or 
Proof  by  Reputation,  or  by  Persons  present,  or  other  Cir- 
cumstances, is  admissible  (a).  The  Copy  of  the  Register 
of  a  foreign  Chapel  is  not  admissible  to  prove  a  Marriage 
abroad  (b)  ;  nor  is  the  Copy  of  an  Entry  in  the  Register- 
Book  of  Baptisms  in  the  Island  of  Guernsey  admitted 
here  (c).  Proof  of  the  Entry  of  the  Birth  of  a  Dissenter's 
Child,  in  a  Register  kept  for  that  Purpose  at  a  Public 
Library,  has  been  rejected  (d).  The  Parish  Register  is 
admissible,  though  a  Leaf  be  lost,  if  it  does  not  destroy  the 
Series  of  Entries  (e).  The  Forgery  of  a  Register,  though 
it  may  considerably  affect,  will  not  destroy  the  Effect  of 
other  Evidence  (f).  The  Books  of  Fleet  Marriages  cannot 
be  received  as  Evidence  of  a  Marriage,  not  having  been 
compiled  under  Public  Authority,  nor  even  as  a  Private  Me- 
morandum ;  but  they  have  been  received  as  a  Declaration 
of  the  Fact,*  and  to  shew  the  Name  by  which  a  Woman 
passed  when  she  was  married  there  (g). 

The  Bank  Books  are  received  in  Evidence  to  prove  a 
Transfer,  and  also  Stock  standing  in  the  Bank  of  England ; 

(a)  Bull.  N.  P.  27.   4  Burr.  (/)  16  Ves.  59.   Coop.  155: 

2057.     Dougl.  162. 174.  (g)    Pcakc.    N.    P.    231. 

(6)  1  Esp.  N.  P.  333.  Coop.  Rep.  155.     16  Ves.  59. 

(c)  1  Cox.  275.  Esp.  N.  P.  213.    Peake.  136. 

(d)  1  Ja.  and  Wa.  483.  Manning.  Dig.  124. 
(«)  18  Ves.  443.  1  Phil.  315. 

*  The  Books  of  Registry  of  Marriages  and  Baptisms  at  the 
Fleet  Prison,  and  the  Rules  thereof,  from  1686  to  1754,  with 
those  at  the  Mint,  and  May- Fair  Chapel,  were  ordered  by  the 
Secretary  of  State,  Lord  Sidmouth,  to  be  deposited  with  the  Re- 
gistrar of  the  Diocese  of  London,  in  Doctors'  Commons.  June 
7th,  1821. 
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examined  Copies  of  the  Entries  are  direct  Evidence;  but 
upon  a  Question,  whether  the  Signature  to  a  Transfer  is 
the  genuine  Hand-writing,  the  Books  themselves  must  be 
produced  (a) :  the  Evidence  of  the  Broker  who  effected  the 
Transfer  is  not  sufficient  (b).  A  Vestry  Book,  containing 
old  Entries  of  Repairs  done  to  a  Pew  by  the  Owner  of  a 
Messuage  in  the  Parish,  has  been  admitted  as  Evidence  of 
his  Right  (c).  And  Entries  in  Corporation  Books  are  ad- 
missible in  Suits  between  the  Members,  but  not  as  against 
Strangers  (d).  And  the  like  Copies  of  Entries  in  the  Books 
of  the  East  India  Company  (e),  or  of  the  Commissioners 
of  Excise  (fj.  An  Author  of  distinguished  Merit  has  laid 
it  down  as  settled,  that  Proof  of  Entries  in  Public  Books9 
by  examined  Copies,  is  received  as  Evidence  wherever  the 
Original  is  of  a  Public  Nature,  and  admissible ;  but  when 
the  Original  is  of  a  Private  Nature,  a  Copy  will  not  be 
Evidence,  unless  the  Original  is  lost  or  destroyed,  or  in  the 
Possession  of  the  opposite  Party  (g).  The  Rolls  of  a  Court- 
Baron,  or  of  a  customary  Court,  have  been  admitted  be- 
tween the  Lord  and  the  Copyholders  or  Tenants ;  and  so, 
ancient  Writings  found  amongst  the  Rolls  (A).  Surveys  of 
the  Religious  Houses,  before  the  Dissolution  of  Monasteries, 
are  admissible  to  shew  what  Tithes  belonged  to  the  Rector, 
and  what  to  the  Vicar  (*).  Ancient  Terriers  or  Surveys, 
are  Evidence  of  Manorial  Tenures,  or  Boundaries ;  an  Ec- 
clesiastical Terrier  is  Evidence  of  the  Possessions  of  the 
Church,  and  admitted  in  Questions  of  Tithe  (k) ;  but  not 

(a)  18  Ves.  198.  2  Esp.  (/)Carth.346.  2T.R.234. 
N.  P.  665.  (g)  1  Phill.  Evid.  42 1. 

(b)  Peakc.  Evid.  30.  Man-  (A)  1  T.  R.  466.  473.  4 
ring's  Dig.  126.                            T.  R.  670.     5  T.  R.  26.     1 

(e)  3  Campb.  288.  Maulc  and  Sel.  92. 

(d)  1  H.  Black.  214.  Cowp.  (0  1  Wife.  170.  2  Gwill. 
102.  1  Stra.  92.  1  Phill.  542.  3  Gwill.  856.  1240. 
Evid.  422.  4  Dow.  325. 

(e)  2  Dougl.  593.  n.  (*)  5  Price.  380. 
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unless  it  comes  from  some  of  the  Legitimate  Depositaries : 
the  Bishop^s  Registry  (a),  the  Registry  of  the  Arch-Deacon 
of  the  Diocese  (b)9  or  the  Church  Chest  (c)  ;  the  Charter 
Chest  of  a  College  has  been  rejected  (d) ;  but  a  Terrier 
annexed  to  an  old  Prebendal  Lease,  from  the  Registry  of 
a  Dean  and  Chapter,  has  been  admitted  (e).  Terriers  alone 
are  not  sufficient  to  prove  a  Modus,  without  Evidence  of 
Payment  (f)  ;  and  an  Endowment  without  the  Seal  of  the 
Bishop,  and  an  Inspeximus  of  the  former  under  Seal,  coming 
out  of  Private  Lands,  and  unconnected  with  the  Subject- 
Matter,  has  been  refused  (g).  A  Terrier  is  strong  Evi- 
dence against  the  Parson,  unless  signed  by  the  Church- 
wardens, or  Inhabitants  (A) ;  but  though  generally  signed 
by  the  Parson,  it  is  not  essentially  necessary  to  be  so,  the 
Want  of  the  Signature  is  in  favour  of  his  Successor  («).  On 
a  Fartn-modiis,  old  Terriers,  signed  by  the  Rector,  Church- 
wardens, and  Inhabitants,  though  not  by  the  Occupier  of  the 
disputed  Farm,  are  Evidence  against  the  Land-owners  (Ar). 
The  Copy  of  a  lost  Terrier  has  been  refused  (/).  A  Licence 
from  the  Pope  has  been  received  as  Evidence  of  an  Impro- 
priation (m)  ;  and  a  Pope's  Bull,  to  shew  a  special  Exemp- 
tion of  Monastery  Lands  from  Tithes  (n).  The  ancient 
Books  of  the  Heralds'*  Office,  and  the  Visitations,  taken  by 
Commission  under  the  Great  Seal,  from  the  21  Hen.  8.  to 
the  9,  Ja.  2.,  are  admissible  to  prove  a  Pedigree  (o) ;  but  a 
Pedigree  drawn  out  by  a  Herald  at  Arms,  not  supported 

(a)  4   Gwill.   1406.   1593.  (A)  Bull.  N.  P.  248.   4  Esp. 

2  Anslr.  386.  N.  P.  3. 

(6)   4  Gwill.     1450.       3  (i)  4  Gwill.  1615.  3  An.  796. 

Anstr.  789.  (k)  3  Price.  19. 

(c)  1  Dougl.  173.     5  Price.  (/)  4  Price.  355. 

369.  377.     3  Taunt.  91 .  (m)  Palm.  427.  Peake  Ev.87. 

(</)  4  Gwill.  1406.  1453.  (it)   Palm.    37.       1   Phili. 

(e)  4  Gwill.  1406.  Evid.  422.     10  Ad.  c.  J  8.  s.  3. 

(j  )  1  Ja.and  Wa.  20.  (o)  2  Jon.  224.    1  Stra.  161. 

(g)  4  Gwill.  1 450.  Comb.  163.     1  Phill.  Ev.  421 . 
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by  Proof  from  the  Legitimate  Visitations  by  Commission, 
has  been  rejected  (a) :  and  so  the  Recital  in  an  Act  of 
Parliament,  of  a  Person  being  Heir  at  Law  (6).  The 
modern  Entries  in  the  Heralds'  Office  of  Pedigrees  have 
been  rejected,  as  taken  without  Legal  Authority:  the 
Pedigree  of  a  Person,  in  the  Hand-writing  of  a  deceased 
Relation,  who  had  an  Interest  in  it,  as  drawn  out,  though 
found  after  her  Death  amongst  her  Papers,  has  been  refused 
as  Evidence  (c). 

A  Deed  cannot  be  given  in  Evidence,  without  Proof  of  its 
Execution :  if  attested,  whether  under  Seal  or  not,  it  must  be 
proved  by  a  subscribing  Witness,  who  alone  is  competent, 
if  living  and  in  a  Situation  to  be  examined  to  prove  his  own 
Signature,  and  that  of  the  Party  (d).  Attested  Notices 
to  quit  (e)9  attested  Warrants  to  distrain  (f)9  and  all  at- 
tested Instruments,  are  within  the  Rule,  which  is  so  in- 
flexible, that  at  Law  a  Confession  or  Acknowledgment  by 
the  Obligor  himself,  in  a  Bond ;  or  even  an  Admission  in 
an  Answer  to  a  Bill  of  Discovery,  though  sufficient  in  a 
Court  of  Equity  (g)9  will  not  dispense  with  the  Testimony 
of  the  subscribing  Witness.  And  the  Rule  extends  to  all 
Cases,  whether  the  Acknowledgment  is  offered  in  Evidence 
against  the  Party  himself  who  made  it  (A),  or  against  a 
third  Person  (»).  And  so,  if  the  Deed  be  an  existing  In- 
strument, or  cancelled  (fc),  or  lost  (£),  and  Parol  Evidence 
given  of  its  Contents,  whether  it  be  the  Foundation  of  the 
Action,  or  comes  in  collaterally  in  JEvidence :  the  sub- 
scribing Witness  must  prove  the  Delivery  of  the  Deed,  or 

(a)  2  Roll.  Abr.  tit.  Trial  1,         (f)  2  Starkie  N.  P.  ISO. 
Pi.  2,  page  686.  (g)  4  East.  53.     5  T.  R. 

(b) I  12  Mod.  384.  366. 

(c)  Coop.  Ch.  Rep.  39.  (h)  1  East.  53. 

(d)  1  Phiil.  Evid.  4G2.     1  (i)   1  Dougl.  216.     2  Bos. 
Dougl.  217.      7  T.  R.  267.     and  Pul.  85.  " 

2  East  187.     3  Madd.  370.  (k)  Peake.  N.  P.  30. 

(*)  2  Maule  and  Selw.  62.  (1)  4  Esp.  N.  P.  239. 
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the  HancUwriting  of  the  Party  to  an  Instrument,  not  under 
Seal ;  and  as  no  particular  Form  or  Ceremony  is  necessary 
for  the  Delivery  of  a  Deed,  it  does  not  seem  necessary  that 
the  Witness  should  see  the  Party  sign  and  seal ;  if  he  sees 
him  deliver  it  already  signed  and  sealed,  or  merely  sealed, 
as  his  own  Deed,  it  is  sufficient  (a);  he  thereby  adopts 
the  Seal  and  Signature  (b) :  Proof,  therefore,  of  delivery, 
without  Proof  of  signing  and  sealing,  will  be  Evidence  of 
the  Execution ;  nor  would  the  Witness  be  required  to  prove 
existing  Blanks  not  filled  up ;  but  Evidence  of  the  Identity 
of  the  Party  executing  is  necessary  (c) ;  and  if  executed 
under  a  Power  of  Attorney,  it  must  be  in  the  Name  of  the 
Principal  to  make  him  liable  (d),  and  the  Instrument  produced 
and  proved  (*).  If  the  Deed  is  made  by  a  Corporation,  actual 
delivery  is  not  required;  fixing  the  Corporate,  or  other 
Seal,  is  tantamount  to  delivery  (f) ;  and  if  for  the  latter 
Purpose  a  Letter  of  Attorney  has  been  executed,  the  Deed 
is  not  theirs  till  delivered  (g*).  Signing  is  not  an  essential 
Part  of  a  Deed  at  Common  Law,  and  made  so  only  by  the 
Statute  of  Frauds,  and  other  Statutes ;  but  sealing  is  essen- 
tial to  the  Validity ;  any  Number  of  Parties  may  use  the 
same  Seal,  or  one  may  seal  by  Consent  for  the  others  (A)  ; 
but  subscribing  Witnesses  are  not  necessary  to  the  Validity 
of  a  Deed,  if  there  be  none,  or  the  subscribing  Witness 
denies  all  Knowledge  of  the  Execution  (i),  or  the  Name  of 
a  fictitious  Person  is  set  as  Witness  (ft),  or  the  Witness, 

(a)  2  Bos.  and  Pul.  217.  (A)   Sheph.  Touch.  Cb.  4. 

Pcake.  N.  P.  1 46.  55.    Com.  Dig.  tit  Fait.  A.  2. 

(6)  2  Ves.  257.  4T.R.  314. 

(c)  Bull.   N.   P.    171.      4  (i)  Peake.  N.  P.  146.     1 

Camp.  34.     1  Bam.  and  Aid.  Dougl.   116.      1  Black.  365. 

20.    2  Starkie,  N.  P.  239.  2  Camp.    635.       7    Taunt 

(02  East  142.  6T.  R.  176.  251. 

(e)  1  Esp.  N.  P.  89.  1 16.  (i)  5  T.  JR.  371 .    3  Campb. 

(/)  Perkins,  c.  2. s.  132.  196.     Peake.  N.  P.  23. 

(g)  Co.  Litt.  36.  a  n.  222. 
1  Phill.  Evid.  465. 
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nhen  attesting,  is  interested  and  continues  so  (a) ;  or  has 
set  his  Name  as  Witness  without  the  Knowledge  or  Con- 
sent of  the  Parties  (6),  or  is  not  to  be  found,  or  heard  of, 
nor  his  Hand-writing  proved,  or  is  incompetent  from  In* 
ferny  of  Character ;  Excommunication  does  not  incur  any 
Civil  Penalty  or  Incapacity  (c),  in  these  Cases,  the  Evi- 
dence of  a  Person  present,  or  Proof  of  the  Hand-writing  of 
the  Party,  or  his  Admission  of  the  Execution,  has  been 
held  sufficient  to  presume  that  the  Deed  was  sealed  and 
delivered  (d).  And  in  proving  the  Execution  of  Deeds 
under  Powers,  as  all  die  Formalities  prescribed  by  the  Power 
roust  be  observed,  Evidence  should  be  given  of  the  Num- 
ber of  attesting  Witnesses,  and  of  the  particular  Form  of 
Attestation  necessary  for  the  Execution  of  the  Power: 
The  Deeds  Attestation  Act  was  found  necessary  to  confirm 
Purchases  under  defective  Attestations,  which,  it  should  be 
observed,  is  retrospective  only  (e).  Where  all  the  attesting 
Witnesses  are  dead,  their  Deaths  must  be  proved  before 
Evidence  can  be  admitted  of  the  Hand-writing  of  either,  so 
if  there  be  only  one  Witness ;  particularly  if  he  has  resided 
abroad  (f).  Where  the  attesting  Witness  is  Blind  (g)9  or 
incompetent  from  Insanity  (A),  or  from  Infamy  of  Charac- 
ter^*), or  Interest  acquired  after  the  Execution  of  the 
Deed  (&),  or  from  Absence  in  a  foreign  Country  (l)9  or  out 
of  the  Jurisdiction  of  the  Courts,  and  not  amenable  to  their 
Process  (m),  or  not  to  be  found  after  strict  and  diligent 

(a)6T.  R.  571,  3Campb.  (g)  fLord  Raym.  734. 

]06.  (h)  9  Ves.  381.     3  Campb. 

(b)  4  Taunt.  220.  283. 

(c)  53  Geo.  3.  c.  127.  s.  3.  (0  2  Stra.  833. 

(<0  Peake.  N.  P.  145.    10  (*)  1  P.Wms.  287.  5T.  R. 

Ves.  474.    1  Campb.  70.  140.  371.    2  Esp.  N.  P.  697. 

375.  (/)   I  Dougl.  93.     7T.R. 

(*)  54  Geo.  3.  c.  168.  266.     1  Bos.  and  Pull.  361. 

(/)  2  Atk.  48.  71.     Peake.  (m)  2  East  250,     1  Taunt. 

Evid.99.  16 J.     1  Starkie,  90. 
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Enquiry  (a)  ;  (Illness  is  not  a  sufficient  Reason  (6),)  Proof 
of  the  Witness's  Hand-writing  is  sufficient  Evidence  of  the 
Execution ;  but,  unless  to  establish  the  Identity  of  the  Party, 
Proof  of  the  Hand-writing  of  the  Party  executing  is  not 
necessary  (c).  In  some  Cases,  Instruments  are  read  in  Evi- 
dence without  Proof  of  their  Execution :  a  Deed  thirty 
Years  ola\  requires  no  further  Proof  of  its  Execution  than 
the  bare  Production ;  it  is  said  to  prove  itself  (d).  If  the 
Possession  has  been  according  to  the  Provisions  of  the  Deed, 
livery  of  Seisin,  though  not  endorsed  on  a  Feoffment,  will  be 
presumed  after  such  a  lapse  of  Time ;  the  same  Rule  applies 
generally  to  all  Deeds  of  Land,  Bonds  (e),  Receipts  ff), 
and  all  ancient  Writings ;  but  they  ought  to  be  produced 
from  the  proper  Depository:  if  there  is  any  Blemish  by 
Erasure  or  Interlineation,  the  Deed  ought  to  be  proved, 
though  above  thirty  Years  old,  and  the  Blemish  satisfac- 
torily explained  (</).  Deeds  of  Bargain  and  Sale,  inroUed 
pursuant  to  27  Hen.  8.  c.  16,  have  been  admitted  without 
Proof  of  Execution  (A) ;  but  where  a  Deed  needs  no  Inrol- 
ment, though  it  be  enrolled,  the  Inspeximus  of  such  Inrol- 
ment  is  not  Evidence :  an  examined  Copy  therefore,  of  the 
Inrolment  of  a  Bargain  and  Sale  of  Freehold  in  Lands,  &c, 
is  as  good  Evidence  as  the  Original  itself  (i) ;  but  a  Copy  of 
the  Inrolment  is  not  Evidence  of  a  Bargain  and  Sale  of  a 
Chattel  Interest,  nor  of  the  Contents  of  any  other  Deed, 
inroUed  for  safe  Custody,  except  as  against  the  Party 
acknowledging  the  Deed ;  against  him  and  all  claiming  under 

(a)  12  Mod.  607.     7  T.  R.         (/)  1  Atk.  44.     2  Dow. 
266.    2  East.  183.    2  Campb.  297.     4  Barn,  and  Aid.  376. 
282.  (g)  Gilb.  Evid.  39.  1  Phill. 

(b)  3  Campb.  458.  Evid.  476. 

(c)  2  East.  250.  1  Bos.  (A)  Com.  Dig.  B.  %  tit 
and  Pull.  360.  1  Campb.  Evid.  1  Salk.  280.  Gilb. 
375.     ]  Phil.  Ev.  47 1 .  Evid.  86.     10  Ann.  c.  1 8.  s.  3. 

(<f)2  T.  R.  471 .  Bull.  N.  P.  (i)  14  East.  231.  1  Scho. 
255.  and  Left.  207.    3  Taunt. 544, 

(<?)  1  Esp.  N.  P.  275. 
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him,  a  Copy  of  the  Inrolment  of  any  Deed  is  admissible 

m  Evidence  (a). 

The  Testimony  of  a  Witness  who  saw  the  Deed  or  In- 
strument actually  signed,  is  the  most  obvious  Proof  of  the 
Hand-writing ;  but  in  the  Absence  of  positive  Proof,  it  is 
the  established  Rule,  that  the  Witness  must  have  seen  the 
Party  write,  and  swear  to  his  Belief,  that  the  Signature  is 
the  Hand-writing  of  the  Party  executing  (6).     Where  a 
Witness  could  not  swear  to  his  Belief,  his  Evidence  was 
rejected  (c).     And  so,  Comparison  of  Hands  by  a  Person 
who  never  saw  the  Party  write  (d) ;  but  where  there  has 
been  a  Course  of  Correspondence,  Comparison  of  Hand- 
writing has  been  admitted,  but  not  in  the  Instance  of  a 
single  Letter  (e).     And  it  should  seem  that  the  Opinion  of 
Persons  of  Skill  may  be  admitted  to  ascertain  whether 
Hand-writing  is  genuine  of  fictitious,  but  not  whether  the 
same  Hand  which  wrote  another  Paper,  wrote  also  the 

forged  Paper  (f). 

Secondary  Evidence  of  Writings  will  be  admitted  in 
Courts  of  Law,  where  a  Deed  or  Instrument  is  in  the  Pos- 
session of  the  other  Party,  who  refuses  to  produce  it,  after 
Notice,  or  the  Original  is  lost,  or  destroyed,  or  has  been 
thrown  aside  as  useless,  and  a  Witness  believes  it  to  be  lost 
or  mislaid  (g).  But  if  two  Parts  of  a  Deed,  or  more,  have 
been  executed,  the  Loss  or  Destruction  of  all  the  Parts  should 
be  proved,  before  Secondary  Evidence  of  their  Contents 
can  be  admitted  (A) ;  and  Proof  of  the  Execution  of  the 
Original  Deed  ought  also  to  be  given  (i),  unless  such  Proof 

{a)  1  Phill.  Evid.  484.  (j)  4  Esp.  N.  P.  117.  145. 

(b)  1    Burr.  644.     8   Ves.      Peake.  Evid.  99. 

438.  474.     1  Esp.  N.  P.  14.  (g)  7  East  66-  8  East.278. 

(c)  2  Starkie  N,  P.  164.  288.    3  Barn,  and  Aid.  296. 

(d)  Peake.     Evid.     102.  (h)  Bull.   N.  P.   254.      4 
105.     4  T.  R.  497.     Peake.     T.  R.  236. 

N.  P.  28.  (t)  Skin.  673.  3  Taunt.  544. 

(?)  3  Ves.  and  Bea.  172. 
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would  be  dispensed  with,  if  the  Original  was  produced,  or 
by  the  Original  being  kept  back  by  the  other  Side,  Execu- 
tion would  be  presumed  (a) ;  the  Party,  after  accounting  for 
the  Absence  of  the  Original,  by  proving  its  Loss  or  Destruc- 
tion, or  Refusal  to  produce  it  after  Notice,  may  read  a 
Counterpart;  or  if  there  be  no  Counterpart,  an  examined 
Copy*  or  if  he  has  no  examined  Copy,  Parol  Evidence  may 
be  given  of  its  Contents  (b) :  the  Counterpart  of  a  Deed  has 
been  received  in  Evidence  against  the  Person  who  signed, 
and  against  his  Assignee,  without  Notice  to  produce  the 
Original ;  as  in  the  Instance  of  an  Ejectment  against  an 
Assignee  for  Non-payment  of  Rent,  Proof  of  the  Counterpart 
executed  by  the  Original  Tenant,  was  held  sufficient  Evi- 
dence of  the  Assignee's  holding  on  the  same  Terms  (c) : 
and  where  a  Party  had  fraudulently  got  Possession  of  a 
written  Instrument  from  a  third  ^Person,  after  a  Suit  com- 
menced, it  having  been  secreted  in  Fraud  of  the  Subpoena, 
Parol  Evidence  was  admitted  of  its  Contents,  though  no 
Notice  of  Production  had  been  given  (d).  Where  one  Deed 
recites  another,  the  Recital  has  been  held  to  be  sufficient 
Evidence  of  the  recited  Deed,  if  the  Original  be  lost,  against 
the  Party  to  that  wherein  it  is  recited,  or  against  any  one 
claiming  under  him ;  but  as  against  a  Stranger,  Evidence  of 
the  actual  Execution  of  the  first  Deed  must  be  given :  and 
a  Work  of  great  Authority  has  stated,  that  as  against  the 
Party  to  the  reciting  Deed,  it  is  only  Secondary  Evidence, 
and  not  admissible,  unless  the  first  Deed  is  shewn  to  be  lost, 
or  the  non-Production  accounted  for  (e).  When  Possession 
has  gone  along  with  a  Deed  during  many  Years,  the  Origi- 
nal of  which  is  lost  or  destroyed,  an  old  Copy  or  Abstract 

* 

(a)  1  Esp.  N.  P.  410.  (d)  4  Esp.  N.  P.  256. 

(6)  2  Atk.  71.     1   Campb.  («?)  Com.  Dig.  tit  Evidence, 

192.  309.  501.       1     Starkie  H.  5.     1  Salk.  286.       Gilb. 

N.  P.  167.  Evid.  100.    2  Lev.    108.      6 

(c)  7  EaaU  763.  8  East  Mod.  45.  Peake.  Evid.  108. 
487. 
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may  be  given  in  Evidence,  though  not  proved  to  be  true, 
because  in  such  Case,  it  may  be  impossible  to  give  better 
Evidence  (a).  Secondary  Evidence  has  also  been  admitted 
of  ancient  Documents  (6). 

All  Devises  and  Bequests  of  Lands  or  Tenements,  de- 
visable by  the  Statute  of  Wills  (c),  or  by  the  Statute  of 
Frauds  (d)f  or  by  any  particular  Custom,  muBt  be  in  Writing 
signed  by  the  Party  devising,  or  some  other  Person  in  his 
Presence,  and  by  his  express  Direction,  and  attested  and 
subscribed  in  his  Presence,  by  three  or  four  credible  Wit- 
nesses, otherwise  to  be  void  and  of  no  effect.  Copyhold)  or 
Customary  Lands,  or  mere  Chattel  Interests,  (unless  where 
a  Tom  is  assigned  to  attend  the  Inheritance)  are  not  within 
these  Statutes,  but  any  Estates  for  Years,  or  otherwise  carved 
out  of  a  Freehold,  are  subject  to  the  Provisions.  By  a  late 
Act  (e),  the  Disposition  of  Copyholds  by  Wills,  will  be 
effectual  without  a  previous  Surrender  to  the  Use  of  the  Will; 

Of  the  Proof  of  Wills,  the  best  Evidence  of  the  Contents 
is  the  Original  Will  itself.  An  Exemplification  is  not  Evi- 
dence at  Law  (f) ;  nor  the  Probate  of  a  Will  any  Proof  of 
the  Devise  of  a  real  Estate :  where  a  Will  of  Lands,  after 
Search  at  the  Commons,  is  shewn  to  be  lost,  an  examined 
Copy  may  be  given  in  Evidence;  and  where  neither  the 
Original  nor  Copy  can  be  found,  Parol  Evidence  of  the 
Contents  by  a  Person  who  heard  it  read  at  the  Funeral  has 
been  received  (g).  The  Execution  of  a  Will  is  to  be  proved 
by  the  subscribing  Witnesses,  if  they  are  alive,  and  can  be 
produced ;  in  the  Courts  of  Law  all  the  Circumstances  may 
be  proved  by  one  Witness,  if  there  are  two  others,  who 
would  be  allowed  to  give  the  same  Testimony  (A) ;  but  on 

(a)  Bull.  N.  P.  254.     6         (d)  29  C.  2.  c  3.  s.  5. 
Madd.  59.    1  PhiL  E?id.  458.         (*)  56  Geo.  3.  c.  192. 

(b)  2  Price,  399.    4  Dow.         ffj  Comberb.  46. 
298. 324.  (g)  2  Campb.  389. 

(c)  32  Hen.  8.   c.  1.  ex-         {A)   2  Stra.   1254.      Bull, 
plained  by  34  Hen.  8.  c.  6.  N.  P.  264. 
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the  Trial  of  an  Issue  directed  by  the  Court  of  Chancery, 
all  the  attesting  Witnesses  must  be  examined  (a) ;  that 
Court  has  no  Jurisdiction  to  determine  the  Validity  of  a  Will, 
either  of  Real  or  Personal  Estate  (b).  The  Original  Will 
must  be  produced,  and  the  Facts  to  be  proved  at  Law  by  the 
subscribing  Witness  are,  that  the  Devisor  signed  Hie  Willy 
or  tftat  another  Person  signed  it  in  his  Presence,  and  by  his 
express  Direction,  and  that  the  Witness,  and  two  others,  at- 
tested and  subscribed  in  the  Presence  of  the  Testator(c) ; 
but  where  the  Witness  can  only  prove  his  own  Share  in 
the  Transaction,  all  the  other  Witnesses  must  be  called, 
and  so  where  the  Will  is  disputed.  And  it  is  aot  ma- 
terial in  what  Part  of  the  Will  the  Testator  writes  his 
Signature;  if  he  writes  his  Will  himself,  beginning  "  I, 
A.  B."  this  is  sufficient,  though  he  does  not  sign  his  Name  at 
the  Bottom  (d) ;  where,  however,  a  Will  consisted  of  several 
distinct  Sheets  of  Paper,  some  of  which  die  Testator  bad 
signed,  and  intended  to  sign  the  Rest,  but  was  not  able, 
this  was  held  not  sufficient  to  give  Effect  to  an  Instrument 
which  the  Testator  himself  did  not  think  fully  completed  (e)  : 
the  Mark  of  those  who  cannot  write  has  been  held  a  sufficient 
signing  (f)i  but  seating  alone  without  signing,  is  not  a 
sufficient  Execution  of  a  Will  (g) ;  the  subscribing  Witnesses 
are  to  attest  the  Signing,  but  the  subscribing  Witnesses 
need  not  see  the  Act  of  signing :  it  will  be  sufficient,  if  the 
Testator  has  acknowledged  to  them,  either  to  each  separately, 
or  to  all  at  the  same  Time,  that  the  Will  is  his,  or  that  the 
Signature  is  his  Hand-writing  (A) ;  nor  is  it  necessary  that  the 

(a)  Coop.  136.    19  Ves.  502.  (f)  9  Ves.   248.     4   Burn. 

1  Wils.  276.  Ecc.  L.  92. 

{b)  3  Men.  161.  (g)  1    Wils.  313.     2  Atk. 

(c)  1  Phil.  Evid.  501.  176.     2  Ves.  459.     1  Ves.  j. 

(rf)  3  Lov.  1.86.     3  Mod.  11.     17  Ves.  458.     18  Ves. 

219.     Peake.  Evid.  383.      9  175. 

Ves.  248.     18  Ves.   183.     1  (A)  3  P.  Wins.  253.    2  Ves. 

Phill.  Evid.  501.  454.     1   Ves.  j.   11.    8  Ves. 

0?)  Dougl.  241.  504.     1  Ves.  and  Bca.  362. 
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subscribing  Witnesses  should  express  in  their  Attestation  that 
they  subscribed  their  Names  in  the  Presence  of  the  Testator, 
whether  they  did  so  would  be  a  Question  of  Evidence  (a) ; 
but  unless  they  all  attest  the  several  Instruments,  and  that 
whereby  the  Lands  are  required  to  pass,  the  Requisites  of 
the  Statute  are  not  complied  with,  though  the  Testator  in- 
tended to  confirm  the  first  (ft).  The  Execution  of  Wills 
under  Powers,  requires  that  all  the  Formalities  prescribed  by 
the  Power  should  be  most  strictly  observed  (c).  The  Sta- 
tute requires  the  Witnesses  to  attest  the  Signing,  and  to 
subscribe,  but  not  that  they  should  be  all  present  at  the 
same  Time :  and  it  seems  to  be  decided  that  the  Witnesses 
may  subscribe  at  several  Times  (d).  And  an  Attestation 
by  a  Mark  has  been  adjudged  a  valid  Subscription  within 
the  Statute  (<?) ;  nor  does  it  seem  necessary  that  the  Testator 
should  declare  the  Instrument  executed  by  him  to  be  his 
Will,  or  that  the  Witnesses  should  attest,  or  be  shewn 
every  Page  (f) ;  but  the  whole  Will  must  be  present  at  the 
Time  of  Attestation.  Where  a  Will  has  been  written  upon 
distinct  Pieces  of  Paper,  if  the  last  Piece  of  Paper  only  be 
attested  by  three  Witnesses,  none  of  whom  saw  the  first, 
this  would  be  a  defective  Execution  (g) ;  but  unless  it  be 
expressly  proved,  the  Presumption  is  in  favour  of  the 
Will  (A).  Where  several  Writings  were  made  on  the 
same  Piece  of  Paper,  and  it  was  shewn  that  all  were  intended 
to  form  but  one  Will,  and  not  a  Will  and  Codicil,  the  Exe- 
cution of  the  Last  has  been  held  to  be  an  Execution  of  the 
Whole  (t).     And  an  unfinished  Alteration  by  the  Testator 

(a)  Willes's  Rep.  J .  4  Taunt  (<?)  8  Ves.  185.  504. 

217.  (fj  3  Burr.   1773.     1   Bl. 

(6)  Peake.  Evid.  387.   Pre.  Rep.  407.  422.  452. 
Ch.  270.    Com.  Rep.  384.  (g)  3   Mod.  262.      1    Eq. 

(c)  1  Phili.  Evid.  466.  Ca.  Abr.  403. 

(d)  Pre.  Ch.  185.    2  Atk.         (h)  3  Burr.  1773. 
177.  n.    2  Ves.  458.   1  Ves.         (i)  1  Burr.  549. 
jnn.  14. 
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is  not  a  Cancelling  of  the  Will  (a).  The  Witnesses  are  to 
attest  and  subscribe  in  the  Presence  of  the  Testator ;  but  if 
he  were  in  a  State  of  Insensibility,  it  would  be  impossible 
for  him  to  see  the  Witnesses  subscribe  (b) ;  it  is  sufficient 
if  the  Testator  was  in  a  Situation  to  see,  not  that  he  should 
actually  see  them  sign  (c) :  if  the  Witnesses  are  dead,  or 
Insane,  or  Abroad,  their  Hand-writing,  and  the  Hand- 
writing of  the  Testator  must  be  proved  (rf).  A  defective 
Attestation  will  not  conclude  a  Jury  from  finding  that  a 
Will  has  been  properly  made  and  published  (e):  if  a  sub- 
scribing Witness  should  deny  the  Execution  of  the  Will, 
he  maybe  contradicted ;  or  if  he  impeaches  the  Will  on  the 
Ground  of  Fraud,  and  implicates  other  Witnesses  who  are 
dead,  Evidence  will  be  received  of  their  general  good  Cha- 
racter (f).  And  if  all  the  Witnesses  impeach  the  Will, 
Circumstantial  Evidence  would  be  admitted  to  prove  the 
due  Execution  (g).  Lord  Eldon  has  expressed  an  Opinion, 
that  a  Will  thirty  Years  old,  if  there  has  been  Possession 
under  it,  proves  Itself,  when  the  Attestation  records  the 
Fact  of  the  Signing  of  the  Witnesses  in  the  Testator's  pre- 
sence ;  and  if  the  latter  be  not  sufficiently  recorded,  yet  that 
the  Fact  of  Possession  under  the  Will,  and  claiming  and 
dealing  with  the  Property  as  if  it  passed  under  the  Will, 
would  be  strong  Evidence  to  prove  the  duly  Signing  by 
the  Witnesses  (h).  A  distinguished  Work  lays  it  down  as 
a  general  Rule,  that  a  Will  thirty  Years  old,  unless  there 
has  been  Possession  under  it,  ought  to  be  proved  like  any 
other  WiU  (i). 

(*)  2  Brod.  and  fib.  650.  (e)  Ibid. 

(*)  I  Dougl.  241.  (/)  4   Esp.  N.  P.  50.     J 

(c)  2  Salk.  687.    3  Salk.     Campb.  210. 

395.      1  Bro.  C.  C.  99.      1  (g)   Bull.  N.  P.  264.     2 

Maule  and  Sel.  294.  Stra.   1096.      1   Black.  Rep. 

(d)  2  Com.   Rep.  530.    2  365.     19  Ves.507. 
Stra.  1109.     Willes's  Rep.  1.  (h)  6  Dow.  202. 

6  Dow.  202.  (t)  1  Phill.  Evid.  508. 
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It  is  a  general  Rule  of  Law,  that  Parol  Evidence  cannot 
be  admitted  to  contradict,  add  to,  or  vary,  the  Terms  of  a 
Will,  Deed,  or  other  written  Instrument :  where  Ambigui- 
ties arise  in  written  Instruments,  they  may  be  explained  by 
Evidence ;  but  a  Distinction  has  been  made  between  Ambi- 
guitas  latent,  and  Ambiguitas  patens,  the  two  Kinds  by 
which  Ambiguities  have  been  distinguished :  the  First  occurs 
where  the  Deed  or  Instrument  appears  on  the  Face  of  it, 
free  from  Ambiguity;  but  the  Meaning  being  rendered  un- 
certain, by  Evidence  of  an  extrinsic  or  collateral  Matter,  so 
as  to  deprive  the  Instrument  of  any  Operation  whatever,  the 
Ambiguity  which  is  raised  may  be  dissolved  by  Parol  Evi- 
dence. Where  a  Person  grants  his  Estate  of  Blackacre  to 
one  and  his  Heirs,  and  he  has  two  Estates  of  Blackacre,  -the 
Ambiguity  arises  from  an  extrinsic  Fact  or  Circumstance 
dehors,  and  the  Admission  of  Evidence  to  explain  the  Ambi- 
guity is  necessary  to  give  Effect  to  the  Grant,  and  to  shew 
which  of  the  two  Estates  the  Party  intended  to  convey  (a). 
So,  where  a  Testator  bequeathed  his  Stock  in  a  particular 
Fund,  and  it  appeared  that  he  had  not,  at  the  Time  of 
making  his  Will,  or  afterwards,  any  Stock  in  that  Fund, 
having  sold  it  out  some  Time  before,  and  purchased  into 
another  Fund ;  here  there  was  no  Ambiguity  on  the  Face  of 
the  Will,  but  the  latent  Ambiguity  was  introduced  by  ex- 
trinsic Evidence,  and  the  like  Evidence  was  admitted  to 
shew  whence  the  Mistake  arose,  and  the  Legacy  was  satis- 
fied out  of  the  new  Fund,  into  which  the  Testator  had 
purchased  (6).  But  the  Admissibility  of  Parol  Evidence 
in  such  Cases,  will  depend  upon  whether  such  Evidence  was 
necessary  to  give  Effect  to  the  Grant  or  Will,  or  whether, 
without  it  there  appears  sufficient  to  satisfy  the  Terms  of 
the  Grant  or  Bequest,  and  the  Intention  of  the  Party. 
Where  the  extrinsic  Circumstances  do  not  go  to  that  Ex- 
fa}  Bacon's  Elera.  Rule.  23.  (b)  3  Ves.  306.  4  Ves. 
1  T.  R.  701.  1  Ves.  j.  259-  676.  1  Bro.  C.C.  472.  1  Cox. 
412.  1  Men.  384.  425. 
Vol.  I.                                u 
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tent,  collateral  Evidence  has  been  refused  (a).  A  Distinc- 
tion has  been  made  where  the  Description  of  the  Thing 
granted,  or  devised,  is  sufficiently  clear,  but  afterwards  some 
unnecessary  Words  are  added :  if  the  Grant  is  in  general 
Terms,  the  Addition  of  a  particular  Circumstance  will  ope- 
rate by  way  of  Restriction  and  Modification,  but  where  there 
is  a  Grant  of  a  particular  Thing,  once  sufficiently  ascer- 
tained by  some  Circumstance  belonging  to  it,  the  Addition 
of  an  Allegation,  mistaken  or  false,  will  not  frustrate  the 
Grant  (ft)  ;  as  in  the  Instance  of  a  Grant  of  all  the  Grantors 
Tithes  within  a  particular  Parish,  to  which  are  superadded, 
all  which  were  lately  in  the  Possession  of  M.  P.,  deceased ; 
the  whole  of  the  Tithes  within  that  Parish  have  beenholden 
to  pass,  though  they  had  never  been  in  the  Possession  of 
M.  P.  (c).  Ambiguitas  Patens,  that  which  is  apparent  on 
the  Face  of  the  Deed,  or  Instrument  itself,  may  be  helped, 
by  Construction,  or,  in  some  Cases,  by  Election,  but  never 
by  Averment,  or  Parol  Evidence ;  for,  says  Lord  Bacon, 
that  were,  in  effect,  to  make  that  pass  without  Deed,  which 
the  Law  appoints  shall  not  pass,  but  by  Deed  (d).  If  a 
Clause  in  a  Will,  or  other  written  Instrument,  be  so  am- 
biguously or  defectively  expressed,  that  in  putting  a  Con- 
struction upon  it,  the  Intention  of  the  Party  cannot  be  col- 
lected, Parol  Evidence  of  his  Declarations  cannot  be  ad- 
mitted to  remove  the  apparent  Ambiguity,  and  to  explain 
Jbis  Intention,  and  the  Clause  would  be  void  for  Uncer- 
tainty «(f) ;  but  the  general  Intention,  from  other  Passages, 
has  been,  in  some  Instances,  collected ;  and  the  apparent 

<a)  1  \  East.  44 1.     3  Taunt.  (<f)  Bacon's  Elem.  Rule  23. 

!47.    4  Mauie  and  S*l.  550.  Pcake.  Evid.  120.     1   Vcs.  j. 

2Meri.4l9.     4  Dow.  65.  259.     2  Men.  343. 

(/>)   5   East.  5L     2  Rolls  (*)  8  Rep.  156.  a.    2  Vera. 

Abr.  52.  pi.  26.  624.     2  Vcs.  217.      1    Plull. 

(r)  T.  Jones,  155.   IMaule  Evid.  544. 
and  SpIvv.  29<*.     1    Barn,  and 
Aid.  550. 


AND  REMARKS.  291 

Ambiguity  explained  by  Reference  to  some  Event,  or  to 
another  Writing,  or  other  Medium  of  Explanation  adverted 
to  in  the  Will  or  Instrument,  so  as  to  make  the  whole  con- 
sistent   A  Blank  in  a  Will,  for  the  Devisee's  Name,  is  an 
Instance  of  apparent  Ambiguity,  and  Parol  Evidence  can- 
not be  admitted  to  shew  what  Person's  Name  the  Testator 
intended  to  insert  (a).     If  the  Description  in  the  Will  is 
shewn  by  Initials,  or  is  such  as  the  Testator  had  used,  to 
designate  the  Legatee  or  Devisee,  Parol  Evidence  would 
be  admitted  (b) ;  but  Parol  Evidence  is  never  allowed  to 
shew  the  Intention  of  a  Testator  against  the  Construction 
on  the  Face  of  the  Will  (c).     An  Omission  or  Mistake  in  a 
written  Instrument,  made  expressly  to  record  a  Fact ;  if  a 
Blank  appears  in  a  material  Part,   may  be  supplied  by 
Parol  Testimony  (d) :   as  in  a  Surrender  of  a  Copyhold, 
made  by  a  Steward,  a  Mistake  in  the  Entry,  being  only 
Matter  of  Fact,  Parol  Evidence  that  there  was  a  Mistake, 
either  as  to  the  Land  or  Uses,  has  been  admitted  (e) :  if 
Doubts  arise  as  to  the  Construction  and  Meaning  of  ancient 
Deeds  and  Instruments,  Words  are  to  be  understood  as  to. 
their  common  and  general  Acceptation  at  the  Time  when 
made,  and  the  Nature  of  the  Subject;  uniform  and  imme- 
morial Usage  which  has  prevailed  under  them,  is  received  as 
Evidence  of  the  Original  Intention  of  the  Parties  (f).    Both 
Private  Deeds,  and  the  King's  Charters,  have  been  so  ex- 
pounded (g) ;  but  Legal  Instruments  are  not  to  be  con- 
strued by  the  equivocal  Acts  of  the  Parties;  a  Covenant 
for  Renewal  in  a  Lease,  has  been  decided  not  to  give  a 

(a)  2  Atk.  23.9.     3  Atk.   .      (e)  2  Vera.  98.  547. 

257.    3Bro.C.C.3ll.   Bull.  (/)  Vaughan,  169.    3  Atk. 

N.  P.  298.    5  Ves.  148.  576.      3  T.    R.    279.    288. 

(b)  1  P.  Wms.  425.  4  Ves.  4  T.  R.  810.  Cowp.  248. 
680.  3  Ves.  148.  2  Eden.  4  East  327.  10  Ves.  335. 
194.  5  Madd.  1 18.  1  Cox.  425.  6  T.  R.  397. 

(c)  8  Ves.  22.  (g)  6  T.  R.  388. 
(<0  1  Wils.  215. 

u  8 
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Right  for  perpetual  Renewal  (a).  And  in  the  Construc- 
tion of  Wills  and  Deeds,  the  State  of  the  Property,  and  the 
Situation  and  Circumstances  of  the  Parties,  are  to  be  taken 
into  Consideration  (6). 

Where  a  written  Agreement  has  been  varied  by  Parol, 
and  such  Variation  has  been,  so  far  in  Fact  performed,  as 
to  have  laid  a  Ground  for  a  specific  Execution,  if  it  had 
formed  a  Part  of  the  Original  Agreement,  Parol  Evidence 
will  be  admitted  of  the  subsequent  Variation :  and  as  to 
what  constitutes  a  Part-Performance,  the  Noble  and  Learned 
Author  so  often  alluded  to,  has  laid  down  the  Rule,  "  thai 
nothing  is  to  be  considered  as  Part-Performance,  which  doe* 
not  put  the  Party  into  a  Situation,  that  is  a  Fraud  upon 
him,  unless  the  Agreement  is  performed;  as  in  the 
Instance  of  a  Person  let  into  Possession,  upon  a  Parol  Agree- 
ment ;  he  is  made  a  Trespasser,  and  liable  to  answer  as  such, 
if  there  is  no  Agreement"  (c). 

The  Statutes  of  Wills  gives  the  Power  of  devising  Lands* 
by  Will  in  Writing ;  and  the  Statute  of  Frauds,  enacting  that 
all  Devises  of  Lands  and  Bequests  of  Personal  Property  must 
be  in  Writing :  at  Law,  Parol  Evidence  of  the  Testator's  In- 
tention, cannot  be  admitted  to  controul  or  enlarge  the  Terms 
of  a  Will  (d).  In  Courts  of  Equity,  Provisions  in  Wills  have, 
in  certain  Cases,  been  enlarged  by  Parol  Evidence  and 
Trusts  raised,  as  against  Executors,  or  other  Persons  claim- 
ing an  Interest  under  Wills :  where  it  has  appeared  that 
the  Testator  intended  to  make  a  further  Provision  in  his 
Will,  but  omitted  to  insert  it  on  receiving  a  Promise  that, 
notwithstanding  such  Omission,  his  Intention  should  be  car- 
ried into  effect  (e) :   And  for  the  Purpose  of  setting  aside 

(a)Cowp.819.  3Ves.  295.  (c)    1   Sch.    and  Lefn  41. 

6  Ves..  232.      7    East.  237.  14Ves.  388. 

2  N.  R.  449.  (d)  Plowd.   Com.  345.     5 

(6)  3   Bro.  P.  C.  79.      1  Rep.  68.     2  Vera.  333. 

Prod,  and  Bing.  651.     I  Bro.  (e)  2  Vern.  506.     3  Ves. 

C.C.  472.     3Meri.  310.  152. 
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a  Will,  on  the  Ground  of  Fraud,  Parol  Evidence  may  be 
given  of  what  passed  at  the  Time  of  the  Testator's  sign- 
ing, and  what  the  Testator  said :  where  it  was  proved  that 
the  Testator^  at  the  Time  of  the  Execution  of  his  Will, 
asked  whether  the  Contents  were  the  same  as  those  of  a  for- 
mer Will,  the  Answer  to  which  was  in  the  Affirmative,  when 
in  fact  the  Contents  were  different;  the  Will  was  set  aside  for 
Fraud  (a).  Parol  Evidence  is  not  admissible  to  contradict 
a  Will,  nor  to  shew  the  Intention  of  a  Testator  against  the 
Construction  on  the  Face  of  the  Will  (4)  ;  nor  an  Inten- 
tion to  exempt  the  Personal  Estate  from  Debts  (c),  or  not 
to  revoke  a  Will  (d).  Parol  Evidence  has  been  admitted 
to  shew  that  the  Instrument  is  not  the  Will  of  the  Testator, 
as  to  a  particular  Estate,  but  not  for  the  Purpose  of  setting 
up  the  disappointed  Intention  of  the  Testator  (e).  Where 
there  is  no  express  Declaration  of  making  the  Executor  a 
Trustee  of  the  Residue,  and  Circumstances  afford  an  Infer- 
ence or  Presumption  of  Trust,  Parol  Evidence  has  been 
admitted  to  rebut  such  Inference  or  Presumption  (f).  So, 
where  the  Executor  took  by  Will,  general  and  specific  Le- 
gacies, but  not  for  Care  and  Pains,  Parol  Evidence  has  been 
admitted  of  the  Intention,  that  he  should  take  the  Residue  be- 
neficially (g);  but  a  Legacy  expressly  for  his  Care  and  Pains, 
is  a  Declaration  of  Intention,  not'  to  have  the  Benefit,  and 
Parol  Evidence  is  not  admissible  to  contradict  the  Inten- 
tion (A) :  if  there  is  no  apparent  Intention  on  the  Face  of 
the  Will,  to  exclude  the  Executor  from  the  Residue,  Parol 
Evidence  of  such  Intention  is  not  admissible  (*) :  nor  to 
explain  a  Will,  where  the  Presumption  is  not  raised  (Jc) ; 

(a)  8T.R  147.  (/)  5  Madd.  58. 

(b)  2i  Vera.  98.     8  Vcs.  22.  (g)  17  Vcs.  435.    2  Men.  6. 
2  Sch.  and  Lefr.  240.  19  Ves.  64 1 . 

(c)  2  Ridgw.  P.  C.   21.  44.  (A)  17  Ves.  443. 

1  Edeo.  38.  (i)  19  Vcs.  643.  2  Meri.  1 7. 

(d)  3  Ves.  (550.  (X:)   3   Vcs.  and   Bea.  72. 
{( )  5  Madd.  365.                      Cowp.  59. 
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and  it  is  admissible  only  where  an  Ambiguity  is  raised  by 
extrinsic  Circumstances  (a) :  and  where  extrinsic  Evidence 
is  admitted,  the  Will  must  not  be  construed  by  Matter  pos- 
terior to  its  Execution  (6).  And  in  construing  a  Will,  the 
State  of  the  Testator's  Family,  at  the  Time  of  making  the 
Will,  may  be  taken  into  Consideration  (c).  And  it  is  com- 
petent for  the  Court  to  go  out  of  the  Will  to  ascertain  the 
State  of  the  Testator's  Family,  and  his  Knowledge  of  it, 
with  respect  to  the  Disposition  made  (d).  Parol  Evidence  is 
not  admitted  to  alter  the  Effect  of  a  Will  (e) ;  nor  to  con- 
strue a  Will,  unless  to  shew  with  reference  to  what  the 
Will  was  made  (f).  It  has  been  admitted  to  fortify  tlie 
Presumption  of  a  Legacy  being  adeemed  (g),  but  such 
Presumption  may  be  rebutted  by  Parol  Evidence  (A). 

Parol  Evidence  cannot  be  admitted  to  contradict  a  Con- 
tract in  Writing  («),  nor  to  vary  or  add  to  the  Terms  of  a 
Written  Instrument  or  Agreement  (&) ;  nor  of  an  Agree- 
ment at  the  Time  of  making,  to  renew  a  Bill  or  Promissory 
Note,  and  not  to  demand  Payment  when  due  (/) ;  or,  if 
made  payable  on  Demand,  to  be  so  on  a  Contingency  (m)  ; 
or,  though  payable  on  a  Day  certain,  to  be  made  payable 
at  some  other  Day  (n).  But  Parol  Evidence  has  been  ad- 
mitted in  opposition  to  a  specific  Performance  of  a  Written 
Contract,  on  the  Ground  of  Mistake  or  Surprise,  as  well  as 
Fraud  (o)  ;  and  to  rebut  an  Equity  or  Presumption  (p ). 


(a)  4  Dow.  93. 
lb)    1   Ves.   475.      2   Ves. 
and  Bea.  199. 

(c)  3  Dow.  68. 

(d)  1  Ball,  and  Bea.  481. 
(if)  16  Ves.  481. 

(/)  15  Ves.  514. 
(g)  1  Ball,  and  Boa.  298. 
(A)  1  Boll,  and  Bea.  303. 
(t)2Atk.?83.    5  Bast.  10. 
1  Cox.  15. 
(k)  1  Ves.  jun.  241.  333. 


3  Bro.  C.  C.  388.      S  Ves. 

688. 

'    (/)3Campb.57.     1  Taunt. 

347. 

(m)  1  Starkie  N.  P.  361. 
3  Barn,  and  Aid.  233. 

(«)  1  Moore,  5$5m  8  Taunt. 
92. 

O)   1    Ves.  and  Bea.  524. 
7Ves.2ll.  lSeh.andLefr.3a 

(p)  I  Ves.  457.     2  Ves.  28. 
6  Ves.  328.     I  P.  Wms.114. 
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And  it  has  been  admitted  to  explain  the  Terms  of  an  am- 
biguous Written  -Agreement,  but  not  to  extend  them,  nor 
to  explain  a  Deed,  unless  Fraud  or  Misrepresentation  affords 
a  Ground  (a) ;  nor  to  vary  an  Agreement,  though  it  may 
be  for  the  Purpose  of  raising  an  Equity,  founded  on  the 
Agreement,  by  Proof  of  collateral  Circumstances,  or  to 
prove  the  Waiver  of  a  Written  Agreement  (6)  ;  nor  to  alter 
an  Agreement ;  nor,  by  the  Rule  of  Law,  independent  of  the 
Statute  of  Fraud,  to  contradict  a  Written  Agreement  (c). 
But  the  Rule  that  a  Written  Agreement,  within  the  Statute, 
cannot  be  varied  by  Parol,  does  not  affect  a  subsequent,  dis- 
tinct* and  collateral  Agreement  (d).  Declarations  of  a  Party 
to  a  Deed,  previous  to  the  Execution,  have  been  admitted 
in  support  of  it,  against  Imputations  of  Fraud,  but  not 
subsequent  (e).  Whatever  is  wanting  to  shew  the  Consi- 
deration, and  from  whom  it  moves,  may  be  supplied  by 
Evidence  dehors,  where  it  does  not  contradict  the  Deed  (f). 
A  Deed  may  be  impeached  by  Matter  dehors,  upon  Aver- 
ment of  Illegal  and  Corrupt  Consideration ;  and  it  cannot 
be  supported  by  Evidence  of  Consideration  different  from 
that  alledged  in  it  (g) .  Parol  Evidence  is  admissible  to  shew 
under  what  Circumstances  a  Bond  or  Deed  was  executed, 
and  the  Destruction  or  Contents  of  a  Deed  (A) ;  and  that  a 
Conveyance  which  was  absolute,  was  meant  as  a  Security 
only,  where  the  Written  Evidence  shewed  it  was  not  such 
as  was  intended  (£),  and  to  prove  Fraud  in  procuring,  and 
the  attendant  Circumstances  (&),  and  that  a  Party  to  a 
Deed  had  Notice  of  an  Incumbrance  on  the  K  state.     If  a 

(a)  I  Bligh.  287.  (/)  IT  Ve*.  192. 

(6)lCcx.402.    3  Men,  43.  (g)  13  Ve«.  318,     2  Sch. 

5  V«s.  688.  and  Lofr.  501 . 

(c)3Atk.383.  1  Cox.21<>.  (A)   1    Ball,  and   B<at.  1L 

3Ves.  34.     7   Ves.   219.     1  Ambl.  247. 

Ball,  and  Beat.  303.  (i)  4  Bio.  C.  C.  472. 

(rf)6Ve*.  337.  (*)  2    Ball,  and    Beat.  17 

W  5  Vcs.  700.  1  Bro.  C.  C.  340. 
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Deed  is  founded  on  Usurious,  or  other  Illegal  Conside- 
ration, this  may  be  shewn  by  Parol  Evidence,  though  on 
the  Face  of  the  Deed  it  appears  Fair  and  Legal  (a).  And 
the  Party  who  complains  of  the  Fraud,  may  prove  any 
Consideration  to  shew  the  fraudulent  Nature  of  the  Trans- 
action. Parol  Evidence  is  not  admissible  to  shew  that  a  Per- 
son agreeing  to  purchase  an  Estate,  in  his  own  Name,  had  in 
fact  purchased  it  on  behalf  of  another  (b) ;  nor  to  prove  Ver- 
bal Declarations  of  an  Auctioneer  at  a  Sale  varying,  adding 
to,  or  explaining  the  Printed  Conditions;  nor  an  Agent's 
Representations  at  another  Time,  which  do  not  bind  the 
Principal  (c) ;  but  on  the  Ground  of  Fraud,  Parol  Evi- 
dence has  been  admitted,  in  opposition,  but  not  to  enforce, 
a  specific  Performance  (d) ;  but  not  to  prove  an  Agreement 
upon  the  Purchase  of  an  Annuity,  that  it  should  be  redeem- 
able (e).  Parol  Evidence  has  been  admitted  to  ascertain  a 
Person,  where  there  were  two  of  the  same  Name,  or  a  Mis- 
take in  the  Name  (f)  :  and  in  a  resulting  Trust  of  Per- 
sonal Estate,  where  the  Executor  had  a  small  Legacy,  and 
the  Next  of  Kin  claimed  the  Residue,  to  ascertain  who 
should  have  it,  and  the  Thing  bequeathed  (g) :  and  upon 
Questions  as  to  the  Satisfaction  of  Portions,  that  a  Portion 
should  not  be  taken  in  Performance  of  a  Legacy,  and  that 
Legacies,  by  a  second  Codicil,  were  Cumulative  (A).  Evi- 
dence in  Writing,  admissible  as  an  Agreement,  unstamped, 
does  not  prevent  Parol  Evidence  if  otherwise  admissible  (t). 
Presumptions  prevail  only  where  there  is  no  Evidence  to 

(a)  Bull.   N.  P.   173.     2         (/)  2  P.  Wms.  136.  2  Atk. 
Wils.    347.      4  Bro.    P.    C.     240.     1  Ves.  166. 

234.  (g)   1    Bro.  C.  C.  472.     2 

(b)  1  Cox.  15.  Atk.  69.  99.    Co.  Temp.  Tal- 

(c)  4  Esp.  N.  P.  74.  135.     bot.  240. 

2  Campb.  555.  (h)  3  Ves.  516.630.    7  Ves. 

(rf)  1  Ves.  and  Bea.  375.  508.      9  Ves.  577.      2   Bro. 

(e)  2  Bro.  C.  C.  219.   1  Ves.  C.  C.  1 65.  521 .    1  Ves.  j.  390. 

241.  (i)  13  Ves.  114. 
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rebut  them ;  and  though  they  arise  from  the  usual  Con- 
struction of  a  Deed,  or  other  Written  Instrument,  the  ge- 
neral Presumption  may  be  shewn  as  not  applicable  in  the 
particular  Instance;  where  a  Person  levies  a  Fine,  and 
no  Deed  is  executed  to  declare  the  Uses,  the  Presumption 
is,  that  it  was  done  to  secure  the  Estate,  and  it  enures  to 
his  own  Use ;  but  Parol  Evidence  has  been  admitted  to 
rebut  this  Presumption,  and  vest  the  Estate  in  the  Conusee : 
though,  by  the  Statute  of  Frauds,  Uses  to  third  Persons 
must  be  declared  by  Writing,  signed  by  the  Party  (a) : 
but  where  a  Person,  after  making  his  Will,  executes  Deeds, 
by  which  he  takes  a  new  Estate,  Parol  Evidence  cannot  be 
received  to  shew  that  the  Testator  meant  his  Will  to  con- 
tinue, because  the  Will  is  not  revoked  on  the  Ground  of 
Intention,  but  by  the  Statute  of  Wills,  it  could  never  ope- 
rate on  any  Estate  acquired  after  it  was  made  (6). 

All  Witnesses  interested  in  the  Event  of  a  Cause,  are  to 
be  excluded  from  giving  Evidence  in  favour  of  the  Party  to 
which  their  Interest  inclines  ihem(c).  To  disqualify  a 
Witness,  on  the  Ground  of  Interest,  the  Objection  must  be 
a  strictly  Legal  Objection  (d)  ;  the  Witness  must  be  proved 
to  have  a  direct  and  immediate  Interest  in  the  Event  of  the 
Suit :  any  less  Degree  of  Interest,  such  as  a  fancied  Obliga- 
tion of  Honour  to  indemnify  one  of  the  Parties,  or  strong 
Wishes,  or  Bias,  on  the  Subject-Matter  of  the  Suit,  or 
even  an  Expectation  of  deriving  some  Benefit  from  the  Re- 
sult, or  the  Liability  to  Actions  in  a  certain  Event(i) :  how. 
ever  great  an  Influence  these  may  have  on  the  Witness,  or 
may  furnish  a  strong  Argument  against  his  Credibility, 
they  do  not  form  any  solid  Objection  to  his  Competency. 

(«)  Gilb.  Cases,  16.  J  Doug.  129.    Peake  Ev.  141.  1  Phill. 

25.    29.  Car.  2.  o.  3.  Ev.  47. 54. 

(b)  Peake  Evid.  120.  (<?)  1  P.  Wms.  287.     Gilb. 

(c)  1  Phill.  Ev.  45.    Peako  Ev.  106.     1   T.   R.   16a     1 
Ev.  141.  Stra.  129. 

(d)  ]  Campb.  145.     1  Stra. 
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On  the  broad  Ground  of  Interest,  it  seems  to  be  now  esta- 
blished, that  the  Witness  must  derive  a  certain  immediate  Be- 
nefit or  Disadvantage  from  the  Determination  of  the  Cause, 
one  way  or  the  other,  to  exclude  him  from  giving  Evidence, 
however  small  and  inconsiderable  the  Interest  may  be  (a)  ; 
and  the  Interest  must  be  coeval  with  the  Time,  when  the 
Fact,  which  the  Witness  is  to  prove,  happened,  or  be  cast 
upon  him  afterwards  by  Operation  of  Law,  or  by  the 
Act  of  the  Party  requiring  his  Testimony ;  for  if,  after  the 
Event,  the  Witness  makes  himself  a  Party  in  Interest  by 
his  own  Act,  without  the  Interference  or  Consent  of  the 
Party  to  whom  he  is  produced,  it  should  seem  such  subse- 
quent Interest  will  not  affect  his  Competency  (&)  ;  and  the 
Interest  must  continue  to  the  Hearing;  and  in  those  Cases, 
a  general  Release  of  all  Actions,  &c,  down  to  the  Date  of 
it,  tendered  by  the  Party  to  the  Witness,  or  by  the  latter  to 
the  Party,  and  produced  in  "Court  (c),  though  it  be  not  ac- 
cepted, restores  the  Competency  (d).  An  Objection,  in 
respect  of  Interest,  may  in  some  Cases,  be  taken  out  of  the 
Rule  by  a  Counter-Interest ;  where  the  Interest  of  the  Wit- 
ness, in  the  Event  of  a  Cause  supported  by  his  Evidence, 
is  counteracted  by  an  equal  or  greater  Interest,  that  it 
should  be  decided  otherwise  (e).  So,  where  the  Witness 
stands  indifferent  between  the  Parties  (f).  But  it  should 
seem  that  an  interested  Witness  is  objectionable  only,  when 
he  is  produced  to  prove  a  Fact  consistent  with  his  Interest ; 
for  if  the  Evidence  he  is  to  give  be  contrary  to  his  Interest, 
he  is  the  best  Witness,  and  no  Objection  can  be  made  by  a 
Party  in  the  Cause  (g).     Cross  examining  a  Witness  in 

(a)  Gilb.  Ev.  106.     3T.  R.  27.35.     7  T.    R.  481.      1 

27.     Pcake  Ev.  14 1 .  Campb.  249. 

(6)  Skin.  536.     I  Stra.  652.  (<?)  Gilb.  Evid.  129.  6  Mud. 

Cowp.  736.   Peake  Ev.  152-3.  307.  2  East  458.  1  Burr.  422. 

(c)  1  Campb.  37.  (/)  7  T.  R.  481 .  n.    1  Star- 

(rf)  Dougl.  139.     3  T.   R.  kie,  27.     (g)  Salk.  691. 
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Equity,  is  not  a  Waiver  of  Objection  on  the  Ground  of  In- 
terest, to  the  Competency  of  the  Witness  (a).  It  seems,  in 
a  Court  of  Law,  the  Objection  to  the  Competency  may  be 
taken  at  any  Time  during  the  Trial,  and  is  waived  by 
pursuing  the  Cross-examination  (b).  There  are  Cases, 
where  Persons  substantially  interested,  as  Servants  to  prove 
the  Delivery  of  Goods,  or  Payment  of  Money,  and  even 
Parties  to  a  Suit  have  been  admitted,  from  Necessity,  and 
from  the  Impossibility  of  obtaining  other  Testimony ;  and 
where  the  Possibility  of  Interest  has  been  very  remote  (c)  : 
on  a  Prosecution  for  a  Cheat  (d),  or  for  Perjury  in  an 
Answer  in  Chancery,  the  Person  aggrieved  has  been  held  a 
Competent  Witness  (c).  So,  the  Person  who  has  borrowed 
Honey  on  an  Usurious  Transaction,  in  an  Action  for  the 
Penalties,  though  the  Money  remains  unpaid  (f)  :  Forgery 
is  considered  as  an  anomalous  Case  (g) ;  but  in  a  Civil 
Suit,  if  a  Question  arise  collaterally  or  incidentally,  as  to 
the  Genuineness  of  a  Written  Instrument,  the  Person  whose 
Name  has  been  forged,  is  competent  without  a  Release,  to 
prove  the  Forgery  (A).  In  releasing  a  Witness,  it  may  be 
useful  to  observe,  that  a  Release  of  a  Bond  Debt  by  one  of 
several  Obligors,  operates  as  a  Release  by  all  (t) ;  and  a 
Release  to  one  of  several  Obligors,  will  enure  to  all  the 
others,  whether  the  Bond  be  Joint,  or  Joint  and  Several  (ft). 
Excommunication  does  not  incur  any  Incapacity,  or  Civil 
Penalty,  except  Imprisonment  for  six  Months  (/). 

(a)  Coop.  300.  (/)  4  Burr.  2251 .    7  T.  It. 

(*)   19  Ves.  434.      Peakc  60.    2  T.  R.  496. 

Ev.  182.     1  Phill.  Evid.  130.  (g)  4  East,  582. 

1  T.  R.  720.  (A)  4  Barn,  and  Aid.  209. 

(c)  Pcako  Ev.  146.    2  Slra.  Bull.  N.  P.  289.     2  Bos.  and 

647.    2  Lev.  231.  Pull.  57. 374. 

(<0  1  Salk.286.  1  Ventr.  49.  (0  7  Mod.  250. 

(e)  4  Burr.  2255.     4  East,  (*>  1  Roll.  Abr.412.  G. 

581.     1   Campb.   9.    151.     1  (0  53  Geo.  3.  c.  J  27.  s.  3. 
Taunt  520. 
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A  Co-Plaintiff,  though  only  a  Trustee,  cannot  be  exa- 
mined as  a  Witness  for  a  Plaintiff  (a),  but  he  may  be  exa- 
mined as  a  Witness  for  a  Defendant  (6).  And  a  Defend- 
ant has  been  allowed  to  examine  a  Plaintiff,  and  Co- 
Assignee  (c).  A  Plaintiff  cannot  be  made  a  Witness,  a 
Defendant  may,  because  he  is  forced  into  the  Suit  (d)  :  one 
Defendant  may  be  examined  on  behalf  of  another  Defend- 
ant (*)>  but  not  if,  by  any  Possibility,  he  may  be  liable  to 
Costs,  especially  if  he  be  a  Trustee  (f).  A  Prochein-Ami 
cannot  be  examined  as  a  Witness,  nor  the  Guardian  of  an  In- 
fant, nor  the  Wife  of  a  Prochein-Ami,  or  Guardian,  because 
liable  to  Costs  (g) :  nor  can  Husband  or  Wife  give  Evi- 
dence against  each  other  (A).  A  Trustee,  though  he  has 
the  Legal  Estate,  may  be  examined  by  Order  (t).  So  a 
Grantee,  who  appears  to  be  a  bare  Trustee,  to  prove  the 
Execution  and  die  Merits  or  Intention  of  a  Deed  to  him- 
self (k) ;  but  an  Executor  or  Administrator  in  Trust  can- 
not (Z).  A  Witness,  disinterested  at  the  Time  of  his  Exa- 
mination, and  becoming  interested  afterwards,  has  been 
held  to  be  a  good  Witness,  and  his  Deposition  read  («i). 
So  a  Witness  releasing  his  Interest  (n),  but  the  Release 
must  be  general,  and  produced  (o).  The  mere  Interest  an 
Auctioneer  derives  from  his  Commission,  will  not  defeat  his 
Evidence,  as  it  is  a  known  Interest  (p).  A  Person  who 
can  recover  Nothing,  is  a  Competent  Witness  (q) ;  and  a 

(a)  1  Vera.  20.  (t)  3  P.  Wms.  181.     3  Atk; 

(6)   2    Atk.  229.      Ambl.  95.604. 

393.  (*)  1  P.  Wms.  288.  2  Atk. 

(c)  I  P.  Wms.  590.  n.  229. 

(d)  Pre.  Chan.  411.  (0  2  Atk.  299. 

(e) I  2  Ch.  Ca.  24.  (»i)  1  P.  Wms.  208.   2  Atk. 

f/j3Atk.401.  1  Atk.  204.  615. 

2  Bro.  C.  C.  330.  («)  2  Ventr.  4T2. 

(g)  3  Atk.  5 1 1 .  547.   1  Cox.  (*)  2  Atk.  1 5.    3  Bro.  C.  C. 

286.  370. 

(/4)   \3  Vcs.  144.    3  Ves.  (/>)  13  Ves.  474. 

and  Boa.  166.  (q)  1  Ves.  j.  61. 
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Party  having  examined  a  Witness,  cannot  afterwards  dis- 
credit him  (a).  An  Objection  to  Competence  is  not  waived 
by  Cross-examination  (6). 

A  Father  coming  to  bastardize  his  own  Issue,  is  a  legal, 
though  a  very  suspicious  Witness  (c).  The  Evidence  of 
a  Bond-Creditor  is  not  admissible  to  obtain  a  Decree  for 
payment  of  Legacies  (d).  The  Attorney  or  Solicitor  of  a 
Party  in  a  Cause  may  be  examined,  like  any  other  Witness, 
as  to  a  Fact  which  he  knew,  before  the  Retainer,  in  his  Pro- 
fessional Character  (*) ;  or  where  he  has  made  himself  a 
Party  to  the  Original  Transaction,  as  in  attesting  a  fraudu- 
lent Deed  (f)9  or  to  a  collateral  Fact,  within  his  own  Know- 
ledge, or  which  he  might  have  known,  without  being  inte- 
rested, as  Attorney  in  the  Cause,  as  subscribing  Witness 
to  a  Deed  to  prove  the  Execution  (g),  or  that  his  Client  was 
sworn  to  an  Answer  in  Chancery ;  or  as  to  an  Erasure  in  a 
Will  or  Deed,  if  he  had  seen  it  in  any  other  State;  but  he  is 
neither  obliged  nor  permitted  to  disclose,  a  Confession  on  the 
Subject  by  the  Client  (A) :  but  Propositions  of  Compromise, 
intrusted  to  an  Attorney,  to  make  to  the  adverse  Party, 
though  not  disclosed  by  the  Attorney,  may  be  proved  by  a 
Witness  who  heard  them  delivered  (i).  And  a  Plaintiff's 
Attorney  in  an  Action  at  Law,  has  been  admitted  to  prove 
that  the  Bond  in  Suit  had  been  given  on  an  Usurious  Consi- 
deration (At)  ;  and  where,  after  a  Compromise,  the  Plaintiff 
had  informed  his  Attorney  exultingly,  that  no  Consideration 
had  been  given  for  the  Note  in  Question,  the  Court  of 

(a)  7  Vcs.  290.  Esp.  N.  P.  52.     Cowp.  845. 

[b)  19  Ves.  433.  2  Brod.  and  Bing.  5. 

(Ol  Vcs.j.  134.  (g)  1  Phill.  Evid.  143.    4 

(rf)  2  Ves.  j.  1 1.  Esp.  N.  P.  235. 

(e)  Bull. N.  P. 284.   4T.  R.  (A)  Bull. N. P. 284.  1  Vontr. 

759.  197.     Cowp.  846. 

(/)  Peake  N.  P.  108.    5         (0  2  Campb.  10. 

(*)  Pcake  N.  P.  108. 
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King's  Bench  decided  that  the  Attorney  was  compellable  to 
disclose  that  Circumstance  in  an  Action  to  recover  back  the 
Money  (a).  If  a  Foreigner,  communicating  with  his  Attor- 
ney, has  recourse  to  an  Interpreter  (ft),  or  to  an  Agent  (c), 
they  are  equally  bound  to  Secrecy.  A  learned  and  distin- 
guished Author  has  observed,  that  the  Privilege  of  not 
being  examined  to  Professional  Communication  is  the  Pri- 
vilege of  the  Client,  and  not  of  the  Attorney,  it  never  ceases, 
not  even  after  his  Dismissal  (d)  :  it  is  not  sufficient  to  say 
the  Cause  is  at  an  end,  unless  the  Client  waives  the  Privi- 
lege, the  Mouth  of  a  Counsel,  Attorney  or  Solicitor  is  shut 
ever  (e). 

It  is  an  established  Rule  in  Courts  of  Equity,  that  on 
Suits  for  Relief  where  the  Facts  charged  by  the  Plaintiff, 
as  the  Ground  for  a  Decree,  are  proved  only  by  a  single 
Witness,  and  are  clearly,  positively,  and  in  express  Terms, 
denied  by  the  Defendant's  Answer,  no  Decree  for  Relief  can 
be  made  (/)  ;  unius  responsio  nan  omnino  audiatur ;  but 
where  the  Evidence  produced  by  the  Plaintiff  is  so  far  sup- 
ported and  corroborated  by  Proof  of  concurring  Circum- 
stances, as  to  outweigh  the  Denial  in  the  Defendant's  Answer 
(abstracting  from  the  Mind  that  the  Evidence  on  the  Part  of 
the  Plaintiff  comes  from  a  disinterested  Witness)  (g),  the  for- 
mer Rule  will  not  apply ;  and  the  Evidence  of  a  angle  Wit- 
ness, so  strengthened  and  confirmed,  will  enable  the  Court 
to  decree  against  the  Answer  (A).  There  are  Cases  where 
the  Court  has  made  a  Decree  on  the  Testimony  of  a  single 

(a)  4  T.  R.  432.  C.  C.  52.     2  Ves.  j  243.     18 

(ft)  Peake  N.  P.  77.  Ves.  12.  338.     2  Madd.  Rep. 

(c)  2  Starkie  N.  P.  239.  217. 

00  4  T.  R.  759.    2  Esp.  (g)  9  Ves.  283.     1    Phill. 

N.  P.  695.  2  Campb.  10.  578.  Evid.  151. 

(*)  By  Bailor,  J.     4  T.  R.  (h)  2  Atk.  19.  140.     6  Ves. 

759.     1  Phill.  Evid.  140.  184.     12  Ves.    80.      2  Sch. 

(/)  2  Ch.  Ca.  8.     I  Vern.  and  Lefr.  52 1 .  532.     1  Swanst. 

16l\  8  Atk.  270.  6J9.   1  Bro.  172.     2  Fonbl.  475. 
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Witness,  not  positively  and  expressly  contradicted  by  the 
Answer  (a) ;  but  if  the  Defendant  require  it,  the  Court  will 
direct  an  Issue,  and  that  the  Defendant  be  examined  (5) ; 
or  that  the  Defendant's  Answer  be  read,  so  that  he  might 
have  the  Benefit  of  his  Oath  at  Law,  if  it  would  have  any 
Weight  with  the  Jury  (c).  Where,  however,  the  Plaintiff 
examines  only  one  Witness  to  establish  a  Fact  denied  by 
the  Answer,' the  Court  will  lay  Stress  upon  the  Evidence, 
so  far  as  it  serves  to  explain  any  collateral  Circumstance  (d) ; 
but  it  should  seem  that  Circumstances,  forming  Pieces  of 
Evidence,  which  taken  separately,  are  not  conclusive,  can- 
not become  so,  by  being  united  (e).  In  like  Manner,  the 
Ecclesiastical  Courts  require  two  Witnesses  for  the  Proof  of 
a  Fact ;  but  in  a  Suit  there,  if  a  Matter  cognizable  at  Com- 
mon Law,  arises  incidentally,  as  the  Revocation  of  a  Will, 
or  Payment  of  a  Legacy,  or  Plene  Administravit,  &c,  the 
Proof  ought  to  be  according  to  the  Principles  and  Course  of 
the  Common  Law;  and  if  they  disallow  a  Plea,  because 
only  proved  by  a  single  Witness,  they  may  be  controuled  by 
Prohibitiou$(/).  To  pursue  this  intricate  and  extensive 
Subject,  would  greatly  exceed  the  Province  of  an  Anno- 
tator ;  for  further  Information,  the  Solicitor  is  referred  to 
those  Authors  to  whom  the  Profession  is  so  much  indebted 
for  their  Learning  and  Researches. 

The  Cause  being  set  down,  and  the  Subpoena  to  hear 
Judgment  served,  to  prepare  for  the  Hearing,  the  Plead- 
ings and  Depositions  must  be  abbreviated,  and  a  correct 
and  succinct  Statement  prepared,  explaining  the  Origin 
and  Foundation  of  the  Suit,  the  Situation  of  the  Parties, 

(a)  3  Atk.  650.  1  Vos.  66.  (d)  3  Atk.  270.  2  Madd. 
97.    3  Ves.  and  Bea.  59.     2     Ch.  444. 

Ves-j.  244.     9  Ves.  282.  (c)  1  Ridg.  P.  C.  210. 

(b)  9  Ves.  284.  1  Bro.  (/)  2  Lev.  M.  Carth.  142. 
C.  C.  o2.  I  Ld.  Rayra.  221.   Cowp.  424. 

(c)  3  Atk.  408.  1  Ves.  42.  Coin.  Dig.  tit.  Prohib.  f.  13. 
2  Vcrn.  55 1.  G.  23. 
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and  the  Relation  they  stand  in  to  each  other ;  their  Inter- 
est, immediate  or  remote ;  the  Nature  of  the  Subject-M atter 
in  dispute,  with  all  its  Bearings  and  Dependencies:  the 
Case  made  should  be  so  framed  as  to  embrace  every  Point** 
which  may  be  raised  in  the  Cause,  and  Brief  Copies  of  the 
whole  must  be  made,  and  delivered  to  the  Opening  and 
Leading  Counsel,  with  Fees  commensurate  with  the  Length 
of  the  Brief,  and  the  Importance  of  the  Subject.  In  Cases 
of  Intricacy  and  Difficulty,  great*  Assistance  and  Instruc- 
tion may  be  derived,  and  the  Cause  would  be  more  com- 
pletely understood,  from  a  Consultation  of  Counsel,  which 
the  Solicitor,  after  the  Delivery  of  his  Briefs,  may  obtain  by 
arranging  with  the  Senior  and  other  Counsel,  a  convenient 
Time  for  that  Purpose :  the  Appointment  is  made  by  the 
Senior  Counsel ;  and  when  the  Time  is  fixed  for  the  Con- 
sultation, which  is  always  held  at  the  Chambers  of  the 
Senior  Counsel  in  the  Cause :  the  Solicitor  must  inform  the 
Junior  and  other  Counsel  of  the  Time  appointed,  and  the 
Solicitor  must  attend  the  Consultation,  with  all  the  requisite 
Papers  and  Proceedings  in  the  Cause.  The  usual  Consulta- 
tion Fee  is  two  Guineas  to  each  Counsel,  and  a  Fee  of 
7s:  6cL  to  the  Senior  Counsel's  Clerk  at  Chambers. 

Where  the  Proceedings  run  to  the  inordinate  Length  of 
300  or  400  Brief-Sheets,  and  the  suit  is  multifarious,  and 
involves  many  difficult  and  intricate  Questions,  a  judicious 
and  well-digested  Summary  of  all  the  material  Facts,  the 
Dates  of  Events,  and  other  relevant  Matter,  stripped  of  the 
formulas  of  the  Pleadings,  forms  a  very  useful  Appendix  as 
a  Dagger-Brief;  but  as  Counsel  frequently  place  too  much 
Confidence  in  these  Briefs,  the  Omission  of  any  material 
Fact,  might  induce  infinite  Mischief  and  Trouble,  and  not 
being  allowed  in  Costs,  they  are  not  in  general  Use.* 


*  In  Lopez  v.  De  Tastet,  the  Original  Brief  of  287  Sheets, 
by  the  great  Skill  and  Judgment  of  the  Solicitor,  was  reduced  to 
a  Dagger-Brief  of  37.     Mr.  Lowe's  Observation  on  Costs >  &,c. 
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Previous  to  the  Hearing,  the  Solictor  should  examine  the 
Office-Copies  of  the  Pleadings  and  Depositions,  to  see  if 
they  have  been  signed  by  the  proper  Officers  in  whose  re- 
spective Departments  they  were  made ;  an  Office-Copy  of 
any  Pleading  not  signed  could  not  be  read  in  Court  if 
objected  to,  and  the  Cause  would  be  ordered  to  stand  over 
upon  payment  of  67.  the  Costs  of  the  Day  in  Court ;  which, 
by  the  Standing  Orders,  the  Solicitor  would  be  directed 
to  pay  to  the  other  side  (a) :  so,  if  by  Neglect  of  the 
Phmtijrs  Clerk  in  Court,  the  Defendant's  Office  Copy  of 
the  Bill  has  not  been  amended,  where  the  Order  to  amend 
has  so  directed,  the  Cause,  if  brought  on,  will  not  be 
heard  (6) ;  all  the  interlocutory  Orders  should  )>e  examined, 
to  see  that  they  have  been  passed  and  entered,  and  they 
should  be  in  readiness  to  produce  if  required,  a  Cross 
Bill  and  Answer,  or  the  Depositions  in  a  Cross  Cause  (c), 
or  in  another  Cause  between  the  same  Parties,  without  the 
Order  cannot  be  read  in  Evidence ;  of  which  the  Defen- 
dant may  avail  himself  by  taking  an  Office-Copy,  unless 
restrained  by  the  Order  (d).  So,  to  read  Depositions  taken 
de  bene  esse,  and  to  prove  Deeds  or  other  Documentary 
Evidence  vivd  voce  at  the  Hearing,  the  Order  must  be  pro* 
duced  with  the  Deed,  Ac.  described  in  the  Order  and  the 
attesting  Witness ;  if  a  Bill  is  to  be  taken  pro  confesso, 
the  Order,  and  where  there  is  only  one  Defendant,  the  Re- 
cord also  of  the  Bill,  and  the  Clerk  in  Court,  should  have 
Notice  personally  to  attend  therewith :  in  Suits  by  Executors, 
or  Administrators,  though  the  Probate  may  be  taken  out 
at  any  Time  before  the  Cause  comes  on,  it  must  be  in  readi- 
ness to  produce,  and  entered,  as  read  at  the  Hearing.  If 
the  Cause  should  be  ordered  to  stand  over  for  the  Purpose 
of  obtaining  a  Probate  or  Administration,  it  would  in 
strictness  be  upon  payment  of  Costs  of  the  Day    and  if  an 

(a)  Ord.  Cane.  Bo.  Ed.  186.  (c)  2  Vos.  579.  2  Atk.  502. 

289. 1  Cox.  437.  (<*)   Ord.   Cane.    Be.    Ed. 

(*)  2  Cox.  431.  194. 

Vol.  I.  x 
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original  Will  is  to  be  produced  at  the  Hearing,  a  Search 
must  be  made  at  the  Prerogative  or  other  Diocesan  Office, 
where  the  Will  was  proved  and  deposited,  and  Instruc- 
tions given  for  a  Messenger  to  attend  with  it  at  the  Hear- 
ing ;  a  Cause  not  in  the  Paper  for  hearing,  has  been  called 
on  for  the  Purpose  of  proving  a  Will,  by  production  to  the 
Register,  where  the  Officer  from  York  was  in  Attendance 
at  a  heavy  Expense  with  the  original  Will  for  that  Pur- 
pose^). In  some  Cases  the  Court,  upon  Motion  and 
Notice,  will  make  an  Order  upon  the  Register  of  the  Ec- 
clesiastical Court  to  deliver  out  the  original  Will  for  the 
Purpose  of  being  produced  at  the  Hearing,  upon  giving 
Security,  to  be  settled  by  one  of  the  Masters,  to  return  it 
safe  and  undefaced  (6) ;  or  the  proper  Officer  at  the  Preroga- 
tive Office  will  prepare  the  Security,  and  with  much  Con- 
venience to  the  Solicitor :  but  if  any  Stress  be  laid  upon  the 
Hand  Writing,  it  cannot  be  made  use  of,  if  only  the  Pro- 
bate is  in  Evidence  (c).  Where  the  Register  of  the  Chap- 
ter Court  of  Southwell  refused  a  Search  and  Inspection  of 
a  Will  there  deposited,  special  Damages  were  recovered  in 
an  Action  at  Law,  against  him  as  an  Officer  of  that  Court  (d)* 
If  the  original  Will  be  admitted  by  the  Defendant's  An- 
swer to  be  in  his  Possession,  an  Order  upon  Notice  by 
Motion  must  be  made,  grounded  on  the  Admission  in  the 
Answer,  for  Production  at  the  Hearing  (e)  :  but  to  entitle 
a  Legatee  to  recover  his  Legacy  out  of  a  real  Estate,  the 
Probate  does  not  seem  necessary  to  be  produced  (fj9  where 
there  is  an  Original  Cause  and  a  Cross-Cause,  or  two  distinct 
Causes  between  the  same  Parties,  relating  to  the  same  Sub- 
ject Mattel,  or  a  Supplemental  Suit  set  down  forbear- 
ing, standing  at  a  Distance  from  each  other  in  the  Paper  of 

(a)  4  Madd.  271.  (rf)  Turner  one,  &c.  v.  Bee- 

(b)  4  Bro.  C.  C.  476.  6  Vee.  ober,  Notts.  Summer  Assises, 
135.  602.  Ambl.  343.  4  Madd.  ]  754.  Mr.  Justice  Birch's  MSS. 
213.  (<?)  15Vos.  408. 

(e)  1  Atk.  628. 2S4ra.  961.2         (f)  3  Atk.  361. 
Madd.  Chan.  3  Bro.  C.  C.  263. 
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Causes,  and  it  would  be  desirable  to  bring  these  Causes  on 
to  be  heard  at  the  same  Time,  an  Application  must  be 
made  by  Motion  on  Notice,  or  by  Petition  (see  Notices  and 
Petitions)   for  an  Order  to  advance  or  adjourn  the  one 
Cause  or  the  other,  so  that  they  may  come  on  together ; 
and  it  may  be  of  use  to  extend  the  Order  to  reading  the 
Depositions  taken  in  one   Cause  at  the  Hearing  of  the 
other,  of  which  the  Defendant  may  avail  himself,  unless 
inhibited  by  the  Order  (a) ;  but  it  should  seem,  that  al- 
though the  Order  displaces  the  Cause  in  the  Paper,  and 
fixes  a  Time  for  hearing,  a  Subpoena  to  hear  Judgment 
in  each  Cause  must  be  served ;  the  Party  neglecting  the 
Service  of  this  Process  cannot  bring  his  Cause  on  to  be 
heard  unless  by  Consent.     Lord  Eldon  has  expressed  his 
Disapprobation  of  postponing  Causes  without  Leave  of  the 
Court,  and  that  unless  satisfactorily  explained  by  Affidavit, 
be  would  strike  out  all  Causes  postponed  without  Leave  (b). 
It  may  not  be  wholly  useless  to  remark,  that  to  a  Sub- 
poena to  hear  Judgment  not  regularly  indorsed,  the  Defen- 
dant is  not  bound  to  appear,  nor  can  a  Decree  be  drawn  up; 
and  if  a  Decree  be  taken  thereon  by  Default,  it  would  be 
discharged  with  Costs  for  Irregularity  (c) ;  but  it  should  seem 
that  the  Defendant  must  avail  himself  of  the  Irregularity 
in  the  first  Instance,  where  the  Party's  Name  had  been 
wrong  spelt  in  the  Writ,  and  the  Subpoena  had  been  Irregu- 
larly served ;  and  with  a  full  Knowledge  of  all  these  Er- 
rors, the  Plaintiff  was  suffered  to  take  a  Decree;    Lord 
Eldon,  upon  an  appealed  Motion  to  discharge  the  Decree 
for  Irregularity,  held,  that  the  Objection  should  have  been 
made  upon  the  Hearing,  and  that  it  was  too  late  in  1892  to 
raise  an  Objection  to  a  Decree  made  in  1820,  and  dismiss- 
ed the  Application  with  Costs  (J).     Before  we  quit  this 
Head,  it  may  be  proper  to  observe,  that  if  the  Solicitor  for 

(a)  Oid.  Cane.  Be.  Ed.  190.         (<*)  Carrick  v.  Grant,  20th 
(6)  25th  Nov.  1823.  Anon.      May,  1822,  MSS. 
(<?)  1  Ja.  and  Wal.  292. 

x  2 
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the  Plaintiff  undertakes,  though  voluntarily,  to  appear  at 
the  Hearing,  and  afterwards  refuses  to  appear,  the  Court 
will  order  the  Solicitor  to  pay  the  Costs  occasioned  by  his 
Default,  and  also  the  Costs  of  applying  for  them,  and  not 
the  liquidated  Costs  of  £S  6s.  8d.,  the  Costs  of  the  Day 
at  the  Rolls  (a) ;  so,  where  the  Defendant  sets  down  the 
Cause,  and  the  Solicitor  for  the  Plaintiff  dispenses  with  the 
Subpoena  to  hear  Judgment,  by  undertaking  to  appear  at 
the  Hearing,  and  makes  Default ;  the  Bill  cannot  be  dismis- 
sed in  the  Absence  of  an  Affidavit  of  Service  of  Process :  the 
Court  can  only  direct  the  Cause  to  be  struck  out  of  the  Pa- 
per ;  in  some  Cases  it  may  be  dismissed  with  Costs  (ft) ; 
but  the  Solicitor  would  be  visited  with  the  whole  of  the  Costs 
occasioned  by  his  Default  of  appearing  (c).     It  remains  to 
add  that  the  Solicitor  for  the  Party  setting  down  the  Cause 
must  be  prepared  with  a  Copy  Brief-wise  of  the  Title  of 
the  Cause  and  Prayer  of  the  Bill,  to  deliver  to  the  Regis- 
ter  when  the  Cause  is  called  on  in  Court,  or  at  the  Rolls ; 
the  Vice  Chancellor  has  expressed  an  Intention  to  adjourn  a 
Cause,  and  to  make  the  Solicitor  pay  the  Costs  of  the  Day, 
if  Copies  were  not  regularly  delivered  (d). 

The  Situation  of  the  Cause  in  Court  or  at  the  Rolls,  may 
be  known  by  searching  the  General  Book  of  Causes,  at  the 
Register  Office  in  Chancery  Lane,  which  is  open  to  the 
Inspection  of  Solicitors  and  Parties  in  Office-Hours ;  and 
in  delivering  the  Briefs  to  Counsel,  the  Solicitor  would  act 
prudently  in  not  delivering  them  till  the  Cause  is  in  the 
Paper  for  hearing,  or  within  a  Day  or  two :  it  frequently 
happens  by  prematurely  delivering  the  Briefs,  refreshing 
Fees  to  a  great  Amount  have  been  incurred,  which  by 
common  Attention  might  have  been  saved. 

The  Standing  Orders  direct  a  Note  of  all  Causes,  Pleas, 
&c.  set  down  for  hearing,  to  be  set  up   by  the  Registers 

(a)  16  Ves.  163.  (d)  Gri instead  v.  Grimstcad. 

(*)  17  Ves.  130.  Hil.  Vacation,  1819.  MSS. 

(c)  6  Madd.  21. 
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in  their  Office,  two  Days  before  any  Cause,  Plea,  &c.  is  ap- 
pointed to  be  heard  (a).  A  Paper  of  twelve  Causes  is 
always  made  .out  by  the  Registers  from  their  General  Book 
of  Causes  in  Court,  and  at  the  Rolls,  taken  in  Rotation  as 
they  stand,  a  Copy  of  which  is  put  up  in  the  Register 
Office  and  Six  Clerks*  Office,  the  Day  previous  to  the 
Hearing. 

The  Paper  of  Causes  is  called  over  by  the  Register  in 
Court,  and  when  a  Cause  comes  on  in  its  turn  for  hearing, 
the  Pleadings  are  opened  by  the  junior  Counsel  on  each 
side ;  and  in  this  Stage  of  the  Suit,  an  Objection,  if  any, 
for  want  of  Parties,  ought  in  strictness  to  be  made  before  the 
Merits  are  gone  into  (6).  After  the  Pleadings  are  opened,  the 
Plaintiffs  leading  Counsel  states  the  Case,  and  argues  the 
Matters  in  issue,  and  the  Points  arising  thereout ;  the  Depo- 
sitions, and  other  Proof,  and  such  Parts  of  the  Defen- 
dant's Answer  which  admit  and  support  the  Plaintiff's  Case, 
are  read  from  the  Office  Copies  by  one  of  the  Attendant  Six 
Clerks  in  Term  Time,  at  Westminster  Hall ;  and  by  the 
Solicitor  after  Term,  in  Lincoln's  Inn  Hall,  or  in  the  Vice 
Chancellor's  Court,  or  at  the  Rolls ;  after  all  the  Plaintiff's 
Counsel  have  been  heard  in  succession,  the  Defendant's 
Counsel  are  next  heard  in  like  manner,  except  that  no 
Part  of  the  Defendant's  Answer  can  be  read,  if  a  Replica- 
tion has  been  filed  in  the  Cause :  the  leading  Counsel  for 
the  Plaintiff  replies,  and  makes  his  Observations  on  the 
whole  Case,  which  concludes  the  Argument :  when  all  the 
Counsel  have  been  heard,  the  Court  pronounces  the  De- 
cree, Minutes  of  which  are  taken  down  in  Writing  by  the 
Register,  which  the  Rules  and  Orders  direct  to  be  read 
openly  in  Court  (c).  It  may  not  be  improper  in  this  Place 
to  remark,  that  if  a  Cause  is  set  down  upon  Bill  and  An- 
swer, by  the  Course  of  Practice,  after  the  Bill  has  been 

(a)  OrJ.  Cano.  Be.  Ed.  (<)  Ord.  Cane.  Be  .Ed. 270. 
254.  334. 337* 

(b)  3  Atk.  1 10. 


310  PRACTICAL  DIRECTIONS 

opened,  the  Answer  is  to  be  wholly  read,  and  admitted  to  be 
true  in  all  Points,  and  no  other  Evidence  allowed,  unless  it 
be  Matter  referred  to  by  the  Answer,  and  proveable  by  the 
Record  (a).  It  is,  however,  laid  down  in  a  Book  of  Author 
rity,  that  Deeds  are  allowed  to  be  proved  viva  voce,  at  the 
Hearing  upon  Bill  and  Answer  (6). 

If,  upon  the  Cause  coming  on  to  be  heard,  the  Defen- 
dant appears,  and  the  Cause  going  off  to  a  further  Day, 
the  Defendant  then  makes  Default,  an  absolute  Decree  may 
be  made  against  him  (c) ;  but  if  the  Defendant  does  not 
appear,  the  Office-Copy  of  the  Affidavit  of  Service  of  the 
Subpoena  to  hear  Judgment  must  be  read ;  or  if  the  De- 
fendant set  down  the  Cause,  an  Affidavit  of  the  Plaintiff, 
that  he  had  been  served  with  a  Subpoena  to  hear  Judgment 
by  the  Defendant :  the  Court,  upon  hearing  the  Affidavit 
of  Service,  and  a  Sentence  or  two  read  out  of  the  Office- 
Copy  of  the  Defendant's  Answer,  will  direct  the  Plaintiff 
to  take  such  a  Decree  nisi  as  he  can  abide  by;  but  the 
Evidence,  if  any  has  been  taken,  must  not  be  entered  as 
read  (d) ;  and  where  it  is  apprehended  the  Defendant  will 
not  appear,  it  would  be  advisable  to  prepare  Minutes  of  the 
Decree,  for  it  should  be  remarked,  that  a  Decree  ex  parte  is 
taken  at  the  Peril  of  the  Party  obtaining  it ;  if  he  cannot 
support  it  by  the  Pleadings  and  Proofs,  it  is  not  the  Judg- 
ment of  the  Court,  but  the  Act  of  the  Party,  conceiving  what 
the  Judgment  of  the  Court  would  be  if  the  other  Party  had 
appeared  (e) :  an  Objection  by  Defendant,  for  want  of  Parties 
has  been  allowed  on  shewing  Cause  (fj9  and  a  Decree  made 
by  Default,  upon  Service  of  a  Subpoena  not  indorsed  to  hear 
Judgment,  has  been  discharged  on  Motion,  for  Irregu- 
larity (g) :      where   a    Decree    nisi    was    obtained    by 

(a)  Ord.  Cane.  Be.  Ed.  20.         (d)  1 0  Ves.  30. 
180.  (<?)  2  Scho.  and  Lefir. 

(b)  Prac.    Reg.   Wy.    Ed.         (/)  Dick.  92. 

219.  (g)   1  Ja.  and  Wa.  292. 

(c)  Diek.  93.  Mos.  186. 
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Surprise,  the  Defendant  was  allowed  to  shew  Cause  against 
the  Decree  before  the  Costs  of  Default  were  paid,  and  the 
whole  Costs  reserved  till  the  Time  of  shewing  Cause  (a).  In 
a  Decree  by  Default,  a  Day  must  in  all  Cases  be  given  to 
the  Defendant,  to  shew  Cause  against  it,  upon  payment  of 
Costs  (ft).  To  make  a  Decree  nisi  effective,  the  Counsel's 
Brief  must  be  left,  and  the  Office-Copy  of  the  Affidavit  of 
Service  of  Subpoena  produced  to  the  Register  with  the  Mi- 
nutes,  and  Instructions  given  to  draw  up  the  Decree,  which 
must  be  passed  and  entered  at  the  Register-Office,  and  a  Sub- 
poena to  shew  Cause  against  the  Decree  obtained  and  served 
upon  the  Defaulter ;  for  this  Purpose  a  Praecipe,  in  the  fol- 
lowing Form,  must  be  left  at  the  Subpoena-Office,  in  theRolls' 
Yard,  and  the  Decree  produced. 

Subpoena  for  Stephen  Lawrence  to  appear  in  Chan- 
cery, the  80th  of  January,  to  shew  Cause 
against  a  Decree  dated  the  24th  of  January, 
1823,  at  the  Suit  of  John  Lawrence,  and 
others. 

Kensit,  Solicitor,  25th  January,  1823. 

This  Subpoena  is  a  judicial  Process,  and  must  be  made 
returnable  on  a  Day  certain  in  Term :  there  appears  to  be 
no  fixed  Time,  neither  for  the  Service,  nor  the  Notice  which 
Defendant  is  to  have  between  the  Time  of  Service,  and  the 
Day  to  shew  Cause ;  but  there  should  be  sufficient  Time 
given,  and  the  Subpoena  must  be  served  in  the  same  manned 
as  a  Subpoena  to  appear  and  answer,  for  which  Instructions 
will  be  found  in  a  former  Part  of  this  Work  (c).  If  the 
Defendant  submits  to  the  Decree  nisi,  or  takes  no  Pro- 
ceedings to  shew  Cause  against  it :  to  make  the  Decree 
absolute,  an  Affidavit  of  the  Service  of  the  Subpoena  must 
be  made  and  filed,  and  an  Office-Copy  taken ;  and  the  De- 
cree left  with  the  Register,  for  his  Certificate  thereon  in 

(a)  Dick.  21.  (c)    Ant.  pa.    105.     Dick. 

(b)  Old.  Cane.  Be.  Ed.  197.      596.     Gilb.  For.  160. 
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Writing,  of  no  Cause  being  shewn  down  to  the  Day  on  which 
the  Plaintiff  should  give  Instructions  to  Counsel  to  move 
on  the  Affidavit  and  Certificate,  to  make  the  Decree  abso- 
lute, which  the  Court  will  direct,  as  of  course :  the  Order 
must  be  drawn  up,  passed,  and  entered,  at  the  Register- 
Office  and  served  upon  the  adverse  Clerk  in  Court :  to  shew 
Cause  against  the  Decree,  it  must  in  strictness  be  made  abso- 
lute before  a  Petition  for  re-hearing  can  be  presented  (a). 
The  Defendant's  Solicitor,  upon  Service  of  the  Subpoena  to 
shew  Cause,  must  not  apply  by  Motion  to  discharge  the 
Order  absolute  (b)9  but  by  Petition  (see  Title  Petition)  to 
the  Judge  before  whom  the  Cause  was  set  down,  praying  that 
upon  payment  of  Costs  of  the  Petitioner's  Default  in  not  at- 
tending the  Hearing,  the  Cause  may  be  re-heard  and  which 
will  be  ordered  as  of  course :  the  Order  must  be  drawn  up, 
passed,  and  entered,  and  served  upon  the  adverse  Clerk  in 
Court,  the  Costs  of  Default  must  be  called  for,  and  upon 
Taxation  be  paid  or  tendered  to  the  adverse  Clerk  in  Court, 
and  a  Certificate  or  Receipt  taken ;  or  if  refused,  an  Affi- 
davit of  the  Tender  and  Refusal  made  and  filed  (c).    And 
the  Order  for  re-hearing  the  Cause,  with  the  Certificate  or 
Receipt,  or  an  Affidavit  of  the  Tender,  produced  to  the 
Register,  and  the  Cause  will  be  set  down  to  be  heard  next 
after  the  Causes  then  appointed  to  be  heard.  '  But  it  should 
seem  that  a  Defendant  upon  Service  of  a  Subpoena  to  shew 
Cause  against  a  Decree  by  Default,  has  been  allowed  upon 
payment  of  the  taxed  Costs  of  his  Default  in  not  attending 
the  Hearing,  and  also  of  the  Application,  to  set  down  the 
Cause  to  be  heard  on  a  particular  Day,  and  not  after  the 
Causes  already  set  down,  of  which  Lord  Eldon  expressed 
his  Disapprobation,  as  productive  of  Delay  and  Injustice  (d), 
and  an  Order  to  re-hear  upon  Terms  seems  to  have  been 
made,  though  the  Defendant  had  twice  made  Default,  and 

(a)  2  Atk.  152.  (c)  Ord.  Cane.  Be.  Ed.  197. 

(b)  3  Meri.  698.  (d)  1  Madd.  Rop.  313. 
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the  Decree  had  been  made  absolute  (a).  If  the  Plaintiff 
sets  down  a  Cause,  and  does  not  serve  a  Subpoena  to  hear 
Judgment,  and  Defendant  attends,  but  the  Plaintiff  does 
not  proceed,  the  Cause  will  be  struck  out  of  the  Paper, 
and  no  Costs  given  on  either  side ;  and  the  Plaintiff  may 
apply  by  Petition  to  have  the  Cause  restored  to  the  Paper 
of  Causes :  but  if  the  Plaintiff  serves  a  Subpoena  to  hear 
Judgment,  and  the  Defendant  makes  and  files  an  Affidavit 
of  Service  upon  him,  and  the  Plaintiff  does  not  appear  at 
the  Hearing,  the  Court,  upon  reading  Defendant's  Affida- 
vit of  Service,  will  dismiss  the  Bill  with  Costs :  where  upon 
an  Undertaking  to  speed  the  Cause,  Plaintiff  set  it  down 
on  Bill  and  Answer,  but  did  not  serve  a  Subpoena  to  hear 
Judgment  or  appear  when  called  on  for  hearing,  the  Un- 
dertaking was  held  equivalent  to  serving  a  Subpoena,  and 
the  Bill  was  dismissed  with  Costs  (b).  So,  if  Plaintiff  does 
not  appear  upon  a  Decree  nisi  (c). 

To  advance  a  Cause  set  down  for  hearing,  an  Applica- 
tion by  Motion  or  Petition  must  be  addressed  to  the  Judge 
before  whom  the  Cause  stands  for  hearing ;  and  it  seems 
to  be  an  established  Rule  of  Practice,  that  when  a  Cause  is 
set  down,  it  is  in  the  Discretion  of  the  Court,  on  sufficient 
Allegation,  to  direct  a  Cause  to  be  advanced ;  and  that  a 
Defendant  has  no  right  to  object  to  a  Cause  being  heard  at 
any  Time  after  it  has  been  set  down,  the  Plaintiff  under- 
taking to  give  due  Notice  to  the  Defendant  of  its  being  so 
advanced :   an  Application  to  re-place  the  Cause  has  been 
refused  (c).     The  approaching  Death  of  a  Party,  or  other 
Circumstances  may  render  such  an  Acceleration  necessary  (J). 
Where  an  Annuity  claimed  by  the  Bill  was  all  the  Subsis- 
tence the  Plaintiff  had  for  herself  and  nine  Children,  it  was 
held  sufficient  ground  to  order  the  Cause  to  be  advanced,  and 
in  a  Suit  for  specific  Performance,  where  a  Term  for  Years, 
the  Subject  of  Dispute  would  expire  before  the  Cause  could 

(a)  Dick.  109.  (d)  1  Men.  382. 

(6)  17  Ves,  130.  (e)  %  Madd.    Chan.    449. 

(c)  Sel.  Ca,  Ch.  6,  50.  1  Ves.  j.  56. 
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be  heard  in  its  regular  course,  a  like  Order  was  made  (a).  A 
Cause  set  down  to  be  heard  pro  confesso  has  been  advanc- 
ed on  Motion  (6),  but  not  a  Foreclosure  Cause. 

A  Cause  has  been  allowed  to  stand  over  to  another  Day, 
at  the  Instance  of  a  Party  who  is  not  prepared  to  bring  on 
the  Cause,  and  the  Court  will  in  most  Cases  appoint  a 
future  Day  for  hearing  the  Cause;  if  no  material  Inconve- 
nience can  be  shewn,  it  is  not  unfrequently  consented  to :  if, 
however,  the  Application  should  be  resisted  by  the  adverse 
Party,  the  Court  in  acceding  to  such  Request,  will  make 
the  Party  applying  pay  the  Costs  of  the  Day,  which  in 
Court  is  5J.,  and  at  the  Rolls,  SI.  6s.  8d.,  unless  the  Appli- 
cation be  at  the  Request  of  Counsel,  or  the  Cause  be  taken 
out  of  its  turn,  or  it  be  the  last  Cause  in  the  Paper  of  the 
Day.  If  the  Cause  is  likely  to  come  on  before  the  Day 
to  which  the  Publication  has  been  enlarged,  an  Application 
must  be  made  that  the  Cause  may  stand  over,  or  be  ad- 
journed ;  it  would  otherwise  be  struck  out,  and  must  be 
set  down  de  novo.  The  latter  Course  of  proceeding  will  be 
found  in  a  former  Part  of  this  Work  (c).  Where  a  Variance 
appears  between  an  original  Will  and  the  Probate,  a  Cause 
has  been  directed  to  stand  over,  to  apply  to  the  Spiritual 
Court  for  Amendment  (d) ;  so  to  get  a  Piece  of  Evidence 
stamped  (e) :  and  though  in  strictness  an  Objection  for 
want  of  Parties  ought  to  be  made,  after  the  Pleadings 
have  been  opened,  and  before  the  Merits  have  been  gone 
into  (,/*),  the  Objection  has  been  allowed,  after  the  Cause 
has  been  in  part  heard ;  and  upon  hearing  an  Appeal,  the 
Cause  has  stood  over,  and  Leave  has  been  given  to  file  a 
Supplemental  Bill,  merely  to  add  Parties  (£•);  so  where 
a  Party  is  stated  by  the  Bill  to  be  out  of  the  Jurisdiction  of 
the  Court,  Proof  of  that  Fact  being  necessary,  but  omit- 

(*)   lMeri.  381.  (e)    9Ves.   252.     11  Ves. 

(6)  1  Madd.  Rep.  175.  593-5.    2  Bro.  C.  C.  32. 

(c)  1  Ant  pa.  253.  (/)  3  Atk.  110. 

(d)  2  Atk.  50.  (g)  Dick.  799. 


AND  REMARKS.  SI  5 

ted,  the  Cause  has  been  allowed  to  stand  over  to  examine 
Witnesses  in  Proof;  for  though  the  Court  might  be  dis- 
posed to  act  upon  the  Admission  of  an  Adult,  it  cannot  if 
an  Infant  is  Party  (a).  If  in  these  Cases  the  Court  allows 
the  Cause  to  stand  over  for  the  Purpose  of  making  proper 
Parties  (A),  it  is  usually  upon  payment  of  Costs  of  the 
Day :  to  entitle  the  Defendant  to  these  Costs,  the  Court  has 
in  some  Instances  held,  that  the  Defendant  should  have 
raised  the  Objection  in  his  Answer  (c):  and  where  a 
Cause  has  gone  off  for  want  of  Parties,  the  Plaintiff  has 
been  put  upon  Terms  of  amending  within  a  given  Time, 
or  the  Bill  be  dismissed  with  Costs  (d).  It  remains  to  observe 
that  after  the  Cause  has  stood  over  for  want  of  mere  formal 
Parties,  an  Objection  which  has  held  in  the  first  Instance, 
comes  too  late  when  the  Cause  comes  on  again  (e). 

In  Suits  for  the  Administration  of  Assets,  and  other 
Matters  of  ordinary  occurrence,  a  Decree  is  usually  made 
as  of  course  upon  the  Hearing  of  the  Cause,  and  the  Mi- 
nutes are  taken  down  in  Writing  by  the  Register;  but  in 
difficult  and  important  Questions  which  require  anxious  and 
mature  Deliberation,  the  Court  takes  Time  to  consider  the 
Decree  proper  to  be  pronounced,  during  the  Interval  the 
Cause  is  said  to  stand  for  Judgment,  and  as  such  the  Re- 
gister enters  it  in  his  Book  of  Causes  under  that  Head. 
Cases  of  great  urgency,  pressing  for  an  early  Decision, 
would  furnish  a  Ground  for  a  special  Application,  to  effec- 
tuate which,  Instructions  should  be  given  to  the  senior 
Counsel  to  request  the  Judgment  of  the  Court,  of  which 
Notice  will  be  signified  through  the  Register  to  the  respec- 
tive Solicitors  in  the  Cause :  preparatory  to  the  Cause  com- 
ing on  for  Judgment,  the  former  Briefs  on  hearing  should  be 
re-delivered  to  each  Counsel  who  attended,  with  Notice  of 

(a)     4    Madd.    408.    and  (c)2  Atk.  109.  3  Madd.61. 

Heigh  v.Swinney,  May,  1823.  (d)  1  Stra.  95.    1  P.  Wms. 

M*S.  592. 

(*)  2  Atk.  J  4.  (<?)  3  Atk.  217. 
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the  Day  appointed  for  giving  Judgment ;  and  the  Solicitor 
for  the  Party  calling  for  the  Judgment  of  the  Court,  should 
in  Courtesy  inform  the  Solicitor  for  the  adverse  Party: 
when  the  Cause  comes  on,  the  Solicitor  must  attend  in 
Court,  with  all  the  Papers,  Proofs,  and  Proceedings  in  the 
Cause,  as  at  the  former  Hearing,  and  the  Register  takes 
down  in  Writing  Minutes  of  the  Judgment  given :  .these 
Minutes  are  of  great  Importance,  and  deserve  the  utmost 
Consideration  and  Attention,  and  in  forming  them,  much 
practical  Knowledge  and  Judgment  is  required.  They 
should  express  in  direct  Terms  the  Judgment  of  the  Court 
upon  the  Matters  in  issue;  and  the  Solicitor  should  be 
attentive  to  the  Directions  given  by  interlocutory  Decrees, 
that  they  are  full,  and  comprehend  every  practical  Requisite 
for  carrying  into  Effect  the  Object  of  the  Suit :  the  Omission 
of  any  material  Fact  might  subject  the  Parties  to  the  Expense 
and  Delay  of  a  re-Hearing  or  Appeal,  and  ultimately  to 
the  more  tedious  and  expensive  Proceeding  by  Bill  of  Re- 
view. At  a  Consultation,  it  is  usual  in  Cases  of  Difficulty  to 
draw  up  a  Statement  in  Writing  of  such  special  Direc- 
tions, in  the  Shape  of  Minutes,  as  by  the  Assistance  of 
Counsel  it  may  be  advisable  to  submit  to  the  Court ;  and  it 
would  be  prudent  for  a  junior  Practiser  to  advise  with  Coun- 
sel, upon  the  Nature  of  the  Relief  his  Client  may  be 
entitled  to,  as  Instructions  to  settle  the  Minutes  with  the 
Register. 

The  Decree  being  pronounced,  Copies  of  the  Minutes^ 
taken  in  Writing  by  the  Register  in  Court,  are  usually  ap- 
plied for  by  the  Solicitors  for  the  Parties  interested  in  the  De- 
cision. The  Solicitor  for  the  Plaintiff,  or  for  the  Party  in  whose 
Favour  the  Decree  is  made,  must  apply  to  the  Register  for 
a  Copy  of  the  Minutes,  and  for  this  Purpose  he  is  frequent- 
ly required  to  leave  the  senior  Counsel's  Brief  on  the  Hear- 
ing: when  the  Minutes  are  drawn  up  and  ready  for  Delivery, 
the  Solicitor  must  take  an  Office-Copy  for  his  Perusal  and 
Approbation,  and  appoint  a  Time  with  the  Register  for 
settling  the  Minutes,  of  which  the  Register  usually  sends  a 
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Note  in  Writing  to  the  adverse  Clerks  in  Court  for  those 
Solicitors  who  have  taken  or  bespoke  Copies.  The  Solicitor 
prosecuting  the  Decree  must  attend  the  Register  to  settle 
the  Minutes:  while  the  Decree  rests  in  Minutes  it 
is  considered  as  imperfect,  and  liable  to  be  altered  at  any 
Time,  before  it  is  drawn  up  in  form,  and  regularly  passed 
and  entered  (a) ;  and  if  the  Defendant  die  before  it  be 
drawn  up,  the  Decree  cannot  be  passed  and  entered  nunc  pro 
tunc ;  the  Suit  must  be  revived  (b).  Any  Alteration  or 
Variation  in  the  Minutes,  such  as  the  Register  will  not 
take  upon  himself  to  make  without  the  Direction  of  the 
Court,  cannot  be  made  by  the  Solicitor ;  Lord  Eldon  has 
expressed  in  very  strong  Language,  his  Disapprobation  of 
an  Alteration  by  the  Solicitor  for  one  of  the  Parties,  after 
they  had  been  drawn  up  and  delivered  out  by  the 
Register  (c). 

An  Application  must  be  made  before  they  are  passed,  to 
rectify  or  vary  the  Minutes,  which  may  be  by  Motion  or 
Petition,  Forms  of  which  may  be  found  under  the  respec- 
tive Heads,  (Notices  and  Petitions,)  in  a  subsequent  Part  of 
this  Work:  if  the  Application  be  by  Motion,  a  two-Days 
Notice  in  Writing,  expressing  the  whole  of  the  Alteration 
required,  must  be  served  upon  the  adverse  Clerk  in  Court, 
and  an  Affidavit  of  Service  made  and  filed,  and  an  Office- 
Copy  taken  to  read,  if  the  other  Side  do  not  appear ;  and 
Instructions  must  be  given  to  the  senior  Counsel  with  his 
Brief  on  the  Hearing,  and  also  Copies  of  the  Minutes  as 
drawn  up,  with  the  Alterations  required,  and  a  Copy  of  the 
Notice  of  Motion  annexed :  when  the  Motion  comes  on, 
the  Solicitor  must  attend,  with  all  the  Papers  and  Proceed- 
ings, and  the  Affidavit  of  Service,  and  it  will  be  ordered  or 
refused,  as  seems  expedient,  with  or  without  Costs.  An  im- 
portant Point  in  the  Cause,  by  leave  of  the  Court,  though  ir- 
regular, has  been  allowed  to  be  argued  on  a  Motion  to  vary 

(a)  7  Bro.  P.  C.  204.  (c)  Sylvester  v.  Perry,  27th 

(b)  Dick.  25.  June.  1822.     MSS. 
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the  Minutes  (a).     If  an  Order  to  vary  the  Minutes  should 
be  made,  it  must  be  drawn  up,  passed,  entered,  and  served 
upon  the  adverse  Clerks  in  Court,  and  an  Appointment 
made  with  the  Register  to  settle  the  Minutes  as  directed  by 
the  Order.      If  the  Application  to  vary  the  Minutes  be  by 
Petition,  which  is  the  only  Course  on  Decrees  or  Orders 
made  by  the  Master  of  the  Rolls,  the  material  Facts  and 
Circumstances  upon  which  the  Application  is  founded  must 
be  stated,  praying  the  consequential  Relief;    and  if  the 
Decree  was  made  by  the  Lord  Chancellor  or  Vice  Chan- 
cellor, the   Petition  transcribed  upon  half-crown  Stamps, 
must  be  left  at  Mr.  Farcer's  Office,  in  Lincoln's  Inn  Fields, 
the  Lord  Chancellor's  Secretary,  and  also  a  fair  Copy  upon 
unstamped  Paper,  (the  Fee  upon  leaving  is  10s.)  and  when 
it  is  answered,  (which  in  strictness  should  appear  by  the 
Date  to  have  been  as  soon  as  presented  )  (&),  a  Copy  of  the 
Petition,  with  the  Order  for  an  Attendance  thereon,  must  be 
served  on  the  adverse  Clerk   in  Court,   two  clear  Days 
before  the  Day  appointed  for  hearing,  as  on  Monday  for 
Thursday:  an  Affidavit  of  Service  should  be  made  and 
filed,  and  an  Office-Copy  ready  to  be  used  if  necessary. 
Brief  Copies  of  the  Petition  must  be  made  and  delivered  to 
Counsel,  with  the  former  Brief,  and  the  Petition  will  come 
on  in  its  turn  in  the  Paper  of  Petitions  set  down  for  hear- 
ing.     If  the  Cause  was  heard  at  the  Rolls,  the  Application 
must    be    by    Petition,    which    must  be    left  with    his 
Honour's  Secretary,  at  his  Office  in  the  Rolls'  Yard,  and 
set  down  for  hearing  there ;  the  Proceeding  is  in  other  re- 
spects similar  to  the  Proceeding  before  mentioned. 

It  should  be  remarked  that  the  Lord  Chancellor  will  not  in- 
terfere with  the  Minutes  of  an  Order  or  Decree  of  the  Master 
of  the  Rolls,  nor  the  Master  of  the  Rolls  with  those  made  by 
the  Lord  Chancellor  or  the  Vice  Chancellor :  the  latter  has  no 
Jurisdiction  to  reverse,  vary,  or  alter  Decrees  or  Orders  of  the 

(a)  1  Ves.  j.  251.  (6)  3  Men.  15. 
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Master  of  the  Rolls  (a).  By  the  Standing  Orders  of  the 
Court,  no  Application  shall  be  made  to  rectify  Minutes  of  a 
Decree,  after  a  Week  from  the  pronouncing  the  Decree  or 
Order  (b) ;  but  this  Order  seems  not  to  have  been  followed 
and  the  continued  Practice  has  been  otherwise  (c)  :  If  the 
Application  be  in  the  same  Term  in  which  the  Decree  or 
Order  was  made  (d),  or  the  Seals  after,  before  the  Decree 
has  been  passed  and  entered,  the  Court  has  allowed  the 
Application. 

When  the  Minutes  are  finally  settled,  the  Register  will 
draw  up  the  Decree.  This  is  usually  done  at  the  Instance 
of  the  Plaintiff's  Solicitor;  but  in  case  of  Delay,  the  Solici- 
tor for  any  Party  in  the  Cause  may  give  Instructions  for  that 
Purpose,  by  leaving  one  of  the  Counsel's  Briefs  on  the  Hear- 
ing, and  such  other  Documents  in  the  Cause  as  the  Register 
may  require;  and  from  some  Solicitors  he  will  require 
a  Deposit  of  Three  or  Four  Guineas ;  the  Solicitors  for  all 
Parties  interested  in  the  Suit  usually  bespeak  Copies :  the 
Decree  will  be  delivered  out  by  the  Register  to  the  Solicitor 
who  bespoke  it ;  and  the  Solicitor  should  examine  it  very 
carefully  with  the  .Pleadings  and  the  Minutes;  and 
an  Entry  in  the  Decree  of  the  Documentary  Evidence  as 
read  at  the  Hearing  should  not  escape  the  most  serious  At- 
tention of  the  Solicitor :  an  Omission  in  the  Decree,  of  a 
material  Piece  of  Evidence  as  read  at  the  Hearing,  in  some 
future  Stage  of  the  Suit  might  be  productive  of  very  great  In- 
convenience ;  for  it  should  seem,  that  where  it  does  not  appear 
by  the  Register's  Minutes  that  any  Evidence  was  read  at 
the  Hearing  the  Cause,  the  Court  ought  not,  upon  a  subse- 
quent Application,  to  make  an  Order  that  the  Evidence 
should  be  entered  as  read  (e) ;  but  in  a  Decree  taken  by 
Default,  it  is  not  the  Practice  to  enter  the  Evidence  as  read, 
there  being  no  Appeal  from  a  Decree  so  taken  (f).     The 

(a)  53  Geo.  3.  c  24.  (d)  Sel.  Ca.  Ch.  29. 

(*)  Ord.  Cano.  Be.  Ed.  325.  (*)  I  Bro.  P.  C.  466. 

3?4.  337.  (J)  10  Ves.  30. 
(c)  1  Ves.  and  Beam.  327. 
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Decree  must  be  returned  by  the  Solicitor  to  the  Register,  to 
be  passed ;  for  which  Purpose,  he  will  appoint  a  Day,  and 
ex  gratia  send  a  Note  in  Writing  to  the  adverse  Clerk  in 
Court,  and  if  Office-Copies  of  the  Decree  have  not  been 
bespoke,  or  taken  away  and  not  paid  for  by  the  opposite 
Solicitor,  the  Register  will  proceed  ex  parte,  but  the  Re- 
gister will  require  the  Solicitor  drawing  up  the  Decree,  to 
give  Notice  in  Writing  to  the  Solicitors  for  the  other  Par- 
ties, (which  may  be  in  the  following  Form)  and  an  Assu- 
rance that  such  Notice  was  given  (a). 

"  Mr.  Vernon.  Lawrence  against  Wilson, 

"  The  Register  will  pass  this  Decree  on  Friday 

"  next,  the  12th  Inst  at  Twelve  o'Clock  at 

"  Noon." 

H.  Kensit,  Plaintiff's  Solicitor, 
7th  May,  1822. 
The  Solicitor  must  attend  the  Register's  Appointment  for 
passing  the  Decree,  and  if  any  Clerical  Errors  have  been 
discovered  in  the  Copy,  or  any  immaterial  Alteration  as  of 
course  should  be  required,  they  must  be  pointed  out  to  the 
Register:  the  Solicitors  for  all  Parties  taking  Office-Co- 
pies  should  attend  to  examine  their  Copies  at  the  same  Time, 
and  to  point  out  any  Errors ;  but  unless  the  Copies  are  paid 
for,  their  Attendance  will  not  be  allowed.  The  Decree  is 
then  read  over  and  passed,  by  the  Register  affixing  his  Sig- 
nature on  the  left  hand  of  the  last  Sheet  of  the  Decree :  the 
next  and  last  Proceeding  is  to  enter  the  Decree  thus  passed 
in  the  Books  of  the  Register  Office,  which  is  done  by  leav- 
ing the  Decree  with  one  of  the  entering  Clerks  at  that 
Office  ;  the  Decree  is  then  complete.  Decrees  and  Orders 
made  in  Michaelmas  and  Hilary  Terms,  are  to  be  en- 
tered before  the  first  Day  of  Michaelmas  Term  follow- 
ing; and  those  of  Easter  and  Trinity  Terms,  before  the 
first  Day  of  Easter  Term,  and  if  they  are  not  entered  within 
those  Periods,  an  Older  as  of  course  must  be  obtained  by 

(a)  2  Cox.  206. 
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Motion  or  Petition  to  enter  them  nunc  pro  tunc,  which  must 
be  drawn  up,  passed,  and  entered,  at  the  Register  Office, 
and  produced  to  the  entering  Clerk  with  the  Decree,  or 
Order  to  be  entered  (a).    It  may  be  proper  to  remark,  that 
the  Decree  is  inoperative^  unless  it  be  poised  and  entered : 
if  the  Solicitor  drawing  up  the  Decree,  takes  it  from  the 
Register,  and  neglects  or  revises  to  return  it  to  him  to  be 
passed;  an  Application  must  be  made  upon  notice,  in  Wri- 
ting, for  an  Order  upon  the  Solicitor  to  return  the  original 
Decree  to  the  Register,  to  be  passed  and  entered  within  a 
fixed  Period  of  Time  (a  Week) ;  which  will  be  ordered  as 
of  course,  with  the  Costs  of  the  Application,  and  must  be 
enforced,  if  necessary,  by  personal  Service  of  the  Order  upon 
the  Solicitor,  and  by  the  usual  Process  of  Contempt,  if  not 
obeyed ;  or  if  after  the  Decree  has  been  passed,  the  Solici- 
tor should  not  enter  the  Decree,  the  Register  upon  a  Repre- 
sentation of  that  Fact,  will  sign  the  OfKce-Copv,  and  in 
the  Absence  of  the  original  Decree,  the  Office-Copy  signed 
must  be  left  with  the  entering  Clerk,  and  an  Entry  of  the 
Decree  will  be  made  from  the  Office-Copy  thus  authenti- 
cated.   An  Office-Copy  of  a  Decree  signed  by  the  Register 
is  effective  for  every  Purpose  of  proceeding  in  the  Cause,  but 
to  check  the  Irregularity  of  not  entering  Decrees,  the 
Register  will  not  sign  any  Office-Copy,  unless  the  original 
Decree  has  been  entered  or  left  with  the  entering  Clerk,  for 
that  Purpose ;  or,  upon  wilful  Refusal  by  the  Adverse  Soli- 
citor to  enter  the  original  Decree. 

Decrees  are  interlocutory  or  final  (&). 
Where  Proceedings  are  directed  to  ascertain  Facts,  upon 
which  the  final  Decree  is  to  be  founded,  as  in  Cases  of 
disputed  Accounts,  or  Questions  of  Title  (c),  or  where  the 
Court  directs  an  Action  to  be  brought,  or  an  Issue  to  be 
tried,  or  a  Case  to  be  stated  for  the  Opinion  of  a  Court  of 

(a)  OrcL  Cane.   Bea.   Ed.         (b)  For.  Rom.  182.     Ma- 
291.    suspended   by  a  subse-     rauth,  362. 
queot  Order,  293.  (c)  6  Ves.  649. 
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signed  and  inrolled,  by  Bill  of  Review  (a),  the  Vice  Chancel- 
lor has  stated  it  to  be  a  general  Rule,  that  Applications  to 
rectify  an  Omission  in  a  Deeree,  should  be  made  by  Petition, 
assigning  as  a  Reason,  that  the  Court  might  thereby  have 
before  it  all  the  Proceedings  in  the  Cause  (6);    but  an 
Omission  in  a  Decree  of  a  Direction  purely  of  course,  the 
usual  Direction,  for  instance,  on  a  Bill  by  Creditors,  to  take 
an  Account  of  the  personal  Estate,  has  been  supplied,  not  by 
varying  the  Decree,  but  by  Order,  upon  special  Motion  (c) ; 
so,  where  a  Direction  to  examine  alt  Parties  upon  interro- 
gatories had  been  omitted,  a  supplemental  Order  was  made(d), 
and  in  addition  to  the  Order  for  the  Production  of  Books, 
&c,  the  Words,  as  the  Master  shall  direct ,  have  been  sup- 
plied in  like  Manner  (e)  :  and  where  by  Mistake,  the  De- 
cree directed  Money  to  be  paid  in,  which  had  been  previ- 
ously invested,  the  Decree  was  variedff) ;  and  a  Misnomer  in 
a  Decree,  in  the  Accountant-General's  Account,  has  been 
by  special  Order  and  Affidavit  directed  to  be  rectified  as  to 
both  (g) :  so  a  clear  Mistake  in  a  mere  Matter  of  Figures, 
has  been  rectified  (A) ,  and  an  Addition  has  been  made  to  a 
Decree  by  directing  "  a  Reference  to  the  Master  to  take  an 
Account  of  the  Dividends  received  since  the  Death  of  the  Tes- 
t  a/or  by  the  Defendants  upon  the  Funds  directed  to  be  trans- 
ferred, with  the  consequential  Directions,  and  that  what  shall 
be  reported  due  from  him,  may  be  paid  into  the  Bank,  by 
consent,  upon  special  Motion  (i  ) ;  and  after  a  Direction  for 
Taxation  of  Costs,  the  Words,  as  between  Attorney  and 
Client,  omitted  by  mistake,  were  by  consent  ordered  to  be 
inserted  (Ar) .     And  even  after  the  Inrolment  of  a  Decree, 

(«)  3  P.  Wms.  371.  1  Ves.         (f)  12  Ves.  458, 
93.     4  Ves.  440.  (g)  2  Madd.  Rep.  39 1. 

(6)  4  Madd.  464.  (A)    Prao.  Reg.    VTy.   Ed. 

(c)  7  Ves.  292.  155. 

(rf)  Ibid.  293.  (0  12  Ves.  456. 

(*)  S  Mudd.  121.  (/)  1  Swan?.  573. 
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Errors  appearing  on  the  Face  of  Schedules  have  been  allowed 
to  be  rectified,  upon  a  special  Application,  without  a  Bill  of 
Review ;  but  for  such  Purpose,  an  Affidavitintroducing  a  new 
Fact, has  been  rejected  (a).  Where  an  Insolvent  Court  Attor- 
ney had  by  sharp  Practice  procured  a  Decree  to  be  passed, 
without  Notice  to  the  adverse  Solicitor,  depriving  a  mere 
Trustee  of  his  Costs,  which  he  would  have  been  entitled  to 
as  of  course  upon  the  Hearing,  the  Court  on  petition,  re- 
fused to  give  the  Costs  after  the  Decree  had  been  passed, 
though  a  re-Hearing  as  to  Costs  is  not  allowed  (6). 

As  connected  with  this  Head,  it  maybe  useful  to  consider  , 
the  Course  of  proceeding  where  Decrees  or  Interlocutory 
Orders  have  been  lost,  and  the  Means  to  be  taken  to  supply 
the  Defect.  Where  the  Inrolment  of  a  Decree  has  been  lost, 
the  Court  has  directed  the  Cause  to  be  re-heard  (i) ;  and  the 
Loss  of  a  Decree  drawn  up  and  proceeded  upon,  but  not 
entered,  after  a  lapse  of  eighty  Years,  has  been  supplied  by 
Order,  directing  an  Entry  of  the  Decree  to  be  made  from  a 
Paper  Writing,  purporting  to  be  a  Copy  of  the  Decree,  and 
to  he  inrolled  nunc  pro  tunc  (d) :  so,  where  an  original 
Decree,  which  had  been  acted  upon,  and  several  Reports 
made  under  it,  could  not  be  found,  and  an  Order  had  been 
made  on  further  Directions  reciting  the  Decree,  the  Recital 
was  held  sufficient  Authority  for  the  Court  to  make  an 
Order,  directing  the  Decree  to  be  drawn  up  and  passed  from 
an  Office-Copy,  and  to  be  entered  nunc  pro  tunc  {e).     And 
in  a  recent  Instance,  the  loss  of  a  Decree  pronounced  above 
twenty-three  Years,    drawn    up  and    not    entered,     was 
supplied  by  an  Order  made  upon  a  summary  Application, 
directing  the  Decree  to  be  drawn  up  according  to  the  Minutes 
in  the  Register  Book,  and  entered  nunc  pro  tunc  (/). 

To  enter  very  fully  into  the  Consideration  of  the  Persons 
and  the  Interests  immediately  or  remotely  affected  by  a 

(a)  Coop.  134.  (rf)  Dick.  370. 

lb)  2  Cox.  206.  (e)  1 1  Ves.  601. 

(c)  3  Ch.  Rep.  27.  (/)  1  Ja.  and  Wa.  24. 
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Decree,  would  greatly  exceed  the  Province  of  an  Annotator; 
for  the  Purposes  of  this  Work  it  may  be  sufficient  briefly 
to  observe,  That  all  original  Parties  to  a  Suit,  or  those 
made  Parties  thereto,  or  to  the  Decree,  and  such  as  claim 
under  them  pendente  lite>  are  bound  by  the  Decree  (a) : 
Purchasers  pendente  lite  are  bound  (6)  ;  in  a  Suit  between 
Lords  and  Tenants  of  a  Manor,  to  establish  a  Custom,  all 
the  Tenants  will  be  bound  by  the  Decree,  though  not  Par- 
ties to  the  Bill  (c) :  the  Mortgagees  of  an  Equity  of  Re- 
demption, made  such  pending  the  Suit,  are  bound  by  a 
Decree  of  Foreclosure,  though  not  Parties  to  the  Suit  (d) ; 
where  one,  not  Party  ^  having  Notice  of  a  Decree,  paid 
Money  contrary  to  it,  though  to  the  Hand  legally  empow- 
ered to  receive  it,  he  was  held  bound ;  and  by  another  Suit, 
was  compelled  to  repay  it  (e).  An  Infant  is  bound  by  a 
Decree  in  a  Cause  where  he  is  Plaintiff,  as  much  as  a  Person 
of  full  age  (f);  in  a  Decree  against  an  Infant  Defendant, 
a  Day  (usually  Six  Months)  after  he  comes  of  age,  is  given 
him,  being  served  with  Process,  to  shew  Cause  why  it  should 
not  be  made  absolute :  the  Process  is  a  Subpoena  to  shew 
Cause,  which  being  a  judicial  Writ,  must  be  returnable  in 
Term  Time,  and  the  Decree  is  made  absolute,  without  en- 
tering an  Appearance  (g) ;  but  an  Infant  Defendant,  upon 
coming  of  age,  and  before  the  Decree  nisi  is  made  absolute, 
may  put  in  another  Answer,  the  Answer  of  his  Guardian  not 
binding  him  (A),  and  may  make  a  Defence,  and  examine 
Witnesses  (*) ;  and  a  new  Answer  put  in  by  the  Infant,  has 
been  held  to  be  sufficient  Cause  shewn  against  the  Decree 
being  made  absolute  (k) ;  but  an  Infant  aggrieved  by  a 

(a)  1  Ch.  Ca.  152.   2  Vem.         (/)  3  Atk.  626. 

112.  (?)  1  Ves.  183.    1  Ball  and 

(b)  3  Ch.  Rep.  22.  48.  2     Bea.  651.    4  Bro.  P.  C  340. 
Freom.  127.  (A)  I  P.  Wras.  503. 

(c)  1  Eq.  Ca.  Abr.  163.  (t)  2  P.  Wms.  401.    8  Atk. 

(d)  11  Ves.  104.  531. 

(<?)  1  Vorn.  57.  (*)  Mose.  313. 
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Decree,  is  not  obliged  to  wait  his  coming  of  age,  to  seek 
Belief;  he  may  apply  for  that  Purpose  as  soon  as  he  thinks 
£t;  nor  is  he  bound  to  proceed  by  re-hearing  the  Cause,  or 
by  Bill  of  Review ;  he  may  by  an  original  Bill  impeach  the 
Decree  nisi,  charging  Fraud  and  Collusion,  or  that  no  Day 
was  given  him  to  shew  Cause  (a)  :  and  the  Infant  having 
Merits  on  his  Side,  may  before  he  comes  of  age,  apply  for 
Leave  to  put  in  a  better  Answer  ;  but  in  a  Decree  of 
Foreclosure,  though  the  Infant  has  a  Day  to  shew  Cause 
when  he  comes  of  age,  he  is  not  allowed  to  go  into  the  Ac* 
count,  nor  to  redeem  the  Mortgage,  but  only  to  shew  Error 
in  the  Decree  (b)  :  an  Infant  Plaintiff  is  (unless  under  ex- 
traordinary Circumstances)  (c)  as  much  bound,  and  as  little 
privileged  as  an  Adult  (d);  but  the  Court  will  take  care 
that  the  Infant  does  not  make  any  injurious  Submissions  by 
his  Bill,  and  if  necessary,  allow  him  at  the  Hearing  to 
amend  his  Bill,  on  payment  of  Costs  of  the  Day  (e) :  and 
an  Infant  has  been  allowed  to  shew  Cause  when  he  comes 
of  age  against  a  Decree  in  his  own  Cause  respecting  real 
Estate  (/) ;  but  an  Infant  is  as  much  bound  by  a  Decree 
respecting  personal  Estate,  as  a  Person  of  full  age  (17); 
though  an  Infant  cannot  be  foreclosed  without  a  Day  to 
shew  Cause,  yet  where  Lands  are  devised  to  Trustees  for 
sale,  to  pay  Debts,  and  the  Heir  at  Law  is  an  Infant,  he  has 
oo  Day  given  him  to  shew  Cause,  upon  coming  of  age  (h) ; 
but  it  seems  to  be  otherwise,  if  there  is  no  Devise  to  any 
particular  Person  (i).  Co-Defendants  are  not  bound  as  to 
their  Right,  with  respect  to  each  other,  unless  called  upon  to 

(a)  1  P.  VVms.  736.    2Sch.         (/)   2  P.  Wros.   401.      3 
and  Lefir.  292.    2  Atk.  528.     Atk.  627, 

531.  (g)  3  Atk.  626. 

(b)  3  P..Wms.  352.  (/*)  2  Vcrn.  429.    Pre.  Ch. 

(c)  2  Atk.  530.  184. 

Id)  2  P.  VVms.  519.3  Atk.  (i)  1  Atk.  421 .  3  Atk.  1 1 9. 

626.    2  Freein.  127.  1  Vera.  295. 

(«)  2  P.  Wms.  387. 
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contend  upon  them  (a).  The  noble  and  learned  Author  we 
so  often  referred  to,  has  decided  that  a  Court  of  Equity  has 
the  Jurisdiction,  and  that  it  has  constantly  exercised  the  Prac- 
tice, to  make  Decrees  between  co- Defendants,  grounded  on 
Evidence  arising  out  of  the  Pleadings  and  Proofs  between 
Plaintiffs  and  Defendants  (b) :  that  the  Defendant  charge* 
able  has  a  Right  to  insist,  that  he  shall  not  be  liable  to  be 
made  Defendant  in  another  Suit  for  the  same  Matter  that 
may  then  be  decided  between  him  and  his  co-Defendant,  and 
the  co-Defendant  may  contend  that  he  shall  not  be  obliged 
to  institute  another  Suit  for  a  Matter  that  may  be  then  ad- 
justed between  the  Defendants  (c);  and  the  Court,  from 
whence  there  is  no  Appeal,  has  declared,  that  a  Refusal  of 
a  Court  of  Equity  so  to  decree,  would  of  itself  furnish  a 
good  Ground  of  Appeal  from  either  Defendant  (d). 

It  remains  to  consider  the  Persons  who  may  avail  them- 
selves of  the  Benefit  of  a  Decree.  An  Author  of  great 
practical  Experience  has  stated,  that  after  a  Decree,  all 
Parties  to  the  Suit,  who  are  interested,  may  take  Steps  to 
have  the  Benefit  of  it  (e)  ;  that  a  Plaintiff  coming  in  under  a 
Decree  in  a  Cause,  in  which  he  is  no  Party,  to  prove  a  Debt 
for  which  he  has  filed  his  Bill,  where  the  Plaintiff  in  the 
former  Cause  delays  prosecuting,  has  been  allowed  to  prose- 
cute the  Decree  in  the  Name  of  the  Plaintiffs  in  the  former 
Suit  (f) ;  and  where  a  Plaintiff  has  been  entitled  to  Relief 
against  two  Defendants,  and  one  ought  to  indemnify  the 
other,  after  a  Decree  to  pay  the  Plaintiff,  one  Defendant 
has  been  allowed  to  prosecute  the  Decree  against  the  other 
Defendant  (g):  and  one  Defendant  may  enforce  a  Decree, 
confirming  a  Report  in  his  favour  (A).  Any  Creditor  may 
obtain  an  Order  for  prosecuting  a  Decree  for  an  Account  (•) 

(a)  8  Ves.  123.  (<?)  Dick.  280. 

(&)  5  Sch.  and  Lefr.  710.  (/)  Dick.  235, 797. 

(c)  2  Ball  add  Beat  255.  (g)  2  Ves.  622. 

2  Sch.  and  Lefr.  718.  (h)  1  Ball,  and  Bea.  217. 

(d)  3  Dow.  153.  Dom.  Proc.         (i)  2  Ves.j.  165. 
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and  in  case  of  unreasonable  Delay  in  prosecuting'  a  Decree, 
in  a  Suit  against  an  Administratrix,  Leave  has  been  given 
to  a  Creditor  to  prosecute  the  Decree  (a);  and  where, 
three  Years  after  a  Decree  in  a  Creditor's  Suit,  no  Pro- 
ceedings were  taken  to  examine  the  Defendant,  a  Creditor 
restrained  by  Injunction  from  proceeding  at  Law,  has  ob- 
tained Leave  on  Motion  to  prosecute  (b)  ;  and  if  a  Creditor 
who  is  interested  in  part  only  of  the  Matter  in  question  has 
oome  in  under  the  Decree,  he  has  been  allowed  to  carry  on  the 
Suit,  where  the  Plaintiff  has  been  guilty  of  great  Delay  (c). 
When  the  Decree  has  been  entered,  a  Copy  of  the  Title 
and  ordering  Part  should  be  left  with  the  Master, 
to  whom  by  the  Decree  the  Cause  is  referred.  The  Enqui- 
ries directed,  differ  in  almost  every  Decree ;  it  is  impossible 
therefore,  to  meet  every  Case  which  may  arise,  or  to  furnish 
any  particular  Sett  of  Rules  or  Instructions  for  the  Solici- 
tor's Guide.  A  perfect  Knowledge  of  these  Proceedings 
can  only  be  obtained  by  a  very  extensive  Practice.  We 
shall,  therefore,  in  this  Instance,  confine  ourselves  to  the 
Directions  generally  contained  in  Decrees  for  the  Adminis- 
tration of  Assets  and  the  Distribution  of  Property  under 
Wills;  and  give  such  Instructions  to  the  young  Practiser 
as  will  enable  him,  in  addition  to  his  own  Observation  and 
Experience,  to  conduct  a  Cause  through  the  Master's  Office 
similar  in  its  Direction  to  that  of  which  the  Bill  of  Costs  is 
here  given. 

EASTER   TEBM,   1821. 

A  Copy  of  the  ordering  Part  being  taken  to  the  Master's 
Office,  the  Clerk  will  examine  it  with  the  Decree.  The 
usual  Advertisement  for  Creditors  may  be  then  bespoke, 
of  the  Master's  Clerk,  which  will  be  delivered  to  the  Soli- 
citor immediately  after  it  has  been  signed  by  the  Master  ;  it 

(a)  3  Meri.  45$.  (c)  5  Madd.  31. 

(6)  2  Madd.  183. 
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must  then  be  left  with  the  Printer  of  the  Gazette  for  Inser- 
tion. It  is  now  generally  required  that  Advertisements 
should  likewise  be  inserted  in  some  of  the  Public  Newspa- 
pers, and  in  some  of  the  Country  Papers  where  Testator 
resided ;  a  Measure  in  which  the  public  Convenience  is  pe- 
culiarly interested,  and  for  which  there  is  an  Office  in 
London,  where  Advertisements  for  any  of  the  Country 
Papers  are  taken  in,  and  regularly  inserted. 

The  Decree  after  the  usual  Directions  for  taking  an  Ac- 
count of  the  Personal  Estate,  &c.  in  case  of  a  Deficiency  of 
the  personal  Estate  for  payment  of  Debts  and  Funeral 
Expences,  directs  an  Enquiry,  whether  the  Testator  was  at 
the  Time  of  his  Death  a   Trader^  within  the  Intent  and 
Meaning  of  the  Statutes  relating  to  Bankrupts;   and  if 
found  to  be  such  Trader,  then  directs  the  Master  to  en- 
quire what  real  Estate  the  Testator  died  seised  or  possessed 
of.     Or,  if  it  be  admitted  at  the  Hearing,  that  the  Testator, 
at  the  Time  of  his  Death,  carried  on  a  Trade  or  Business, 
a  Decree  declaratory  of  the  Testator  being  admitted  to  be 
a  Trader  within  the  Meaning  of  the  Act  of  Parliament, 
passed  in  the  forty-seventh  Year  of  his  late  Majesty,  inti- 
tuled "  an  Act  for  the  more  effectually  securing  Payment 
"  of  the  Debts  of  Traders :"  and  of  the  real  Estate  being 
liable  to  make  good  the  Deficiency  of  the  personal  Estate  in 
the  Course  prescribed  by  the  Act  of  Parliament,  is  pro- 
nounced ;  and  the  necessary  Directions  for  a  Sale  of  the 
Testator's  real  Estate,  and  the  Application  of  the  Money 
arising  therefrom  in  aid  of  the  personal  Estate  are  given 
accordingly ;  but  a  Person  who  had  been  in  Trade,  and 
ceased  to  be  so  at  his  Death,  has  been  decided  not  to  be  a 
Trader  within  the  Act  (a),  nor  are  Copyhold  Estates  (b). 

To  proceed  on  the  Enquiry  directed  to  be  made  by  the 
Master,  Interrogatories  must  be  left  for  the  Examination  of 
the  Defendants  the  Executors,  as  to  their  Receipts  and 

(a)  3  Meri.  436. 
[b)  1  Madd.  Ch.  588.  47  G.  3.  s.  2.  o.  74. 
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Payments  on  Account  of  their  Testator's  Estate,  and  any 
other  Facts  and  Circumstances  respecting  which  an  Enquiry 
is  directed  by  the  Decree,  and  which  must  necessarily  be 
within  their  Knowledge.  As  the  Interrogatories  for  the 
Discovery  or  Statement  of  any  special  Matter  must  ever  be 
framed  according  to  the  Circumstances  of  the  Case,  or 
Transaction  to  be  enquired  into,  we  have  in  the  following 
Precedent  confined  ourselves  to  the  standing  Interrogatories 
usually  tiled  against  Executors,  under  the  Directions  con- 
tained in  a  Decree  for  passing  an  Executorship  Account 
At  the  same  Time  it  must  be  remembered,  that  any  De- 
fendants in  the  Cause  may  be  examined  on  Interro- 
gatories, to  prove  Facts  or  Circumstances  within  their 
Knowledge ;  and  Witnesses  may  also  be  examined  on  In- 
terrogatories to  Facts  or  Circumstances  arising  out  of  the 
Cause.  But  as  the  Form  of  Examination  differs,  an  Ex- 
planation of  this  Difference  will  be  given  hereafter. 

For  the  Examination  of  an  Executor  under  a  Decree  for 
administering  the  Assets,  the  Court  has  directed  that  the 
Interrogatories,  brought  into  the  Master's  Office,  should 
contain  an  Interrogatory  to  the  following  Purport,  viz. 
Whether  the  Defendant,  the  Executor,  was  indebted  to  the 
Testator  upon  any  and  what  Account  t  And  where  an  In- 
terrogatory to  that  Effect  has  been  omitted,  the  Court  upon 
the  mere  Suggestion  of  a  co-Defendant,  after  the  Exami- 
nation has  come  in,  has  given  Leave,  as  of  course,  to  ex- 
hibit an  Interrogatory,  to  be  settled  by  the  Master,  for  that 
Purpose,  but  not  to  go  into  an  Account,  which  must  be  the 
Subject  of  a  Bill :  an  Application  in  so  late  a  Stage  of 
the  Proceedings,  and  which  "ought  to  have  been  made  ear- 
lier, might  subject  the  Party  applying,  to  the  Payment  of 
Costs  (a).  The  Decree  authorizes  the  Master  to  examine 
Parties  as  he  should  see  fit,  and  he  settles  the  Interrogato- 
ries for  the  Examination  of  Parties,  but  not  for  the  Exa- 
mination of  Witnesses  (b)  :  and  it  seems  to  have  been  set- 

(a)  13  Ves.  2<*2.  1 9Ves.  583.  (b)  1 9  Ves.  593. 
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tied  by  Lord  Hardwiche^   that  where  there  is  a  general 
Direction  in  a  Decree  to  examine  on  Interrogatories  before 
the  Master,  as  the  Master  shall  direct,  if  the  Party  has 
been  examined  on  one  Sett,  and  afterwards  there  should 
arise  another  Matter,  which  the  Master  thinks  proper  to  be 
examined  into,  it  is  in  the  Judgment  of  the  Master,  at  what 
Time,  and  how  often  he  thinks  fit  that  the  Defendant  should 
be  examined ;  that  a  new  Order  is  not  necessary,  as  in  the  Case 
of  a  Witness  (a).     And  where  there  is  a  Slip  in  the  Inter- 
rogatories for  the  Examination  of  a  Party,  as  at  first  exhi- 
bited, the  Master  is  at  liberty,  without  any  Application  to 
the  Court,  to  admit  additional  Interrogatories  (6) :  but  a 
Master  cannot,  without  an  Order,  examine  a  Party,  who  has 
been  examined  in  chief,  and  cross-examined ;  which  is  not 
of  course,  but  in  the  Discretion  of  the  Court,  upon  special 
Application,  and  the  Examination  is  restrained  to  such  of 
the  Points  in  the  Cause,  to  which  the  Party  has  not  been 
examined,  as  the  Master  thinks  reasonable  to  be  examined 
to,  and  the  Order  directs  the  Master  to  settle  the  Interroga- 
tories (c).     The  Deposition  of  a  Witness  examined  previous 
to  the  Decree,  and  re-examined  to  different  Matters  before 
the  Master,  without  an  Order,  was  suppressed  with  Costs ; 
but  upon  special  Notice,  Leave  was  given  for  his  re-exami- 
nation to  Matters  not  previously  examined  to,  upon  Interro- 
gatories to  be  settled  by  the  Master  (d). 

The  Master  must  receive  Interrogatories  from  both  Par- 
tiei,  though  one  of  them  should  not  have  gone  into  any 
Proof  in  the  former  Stage  of  the  Cause  (e).  And  under 
the  usual  Directions  for  the  Master  to  examine  all  Parties 
on  Interrogatories  and  otherwise,  where  there  have  been 

(a)  Dick.  149.    2  Ves.  270.         (d)  1  Ves.  j.  .398.     3  Ves. 

11   Ves.  464.      1   Coop.  Ch.  603.     1   Cox.  312.     11  Ves. 

Rep.  291.  564.     13  Ves.  320.     2  Sch. 

(6)  3  Madd.  284.      19  Vw.  and  Left.  218. 
1 16.  Prac.  Reg.  Wy.  Ed.  256.  («)  3  Br.  C.  C.  190. 

(c)  17  Ves.  434.    Dick.  508. 
1  Bro.  C.  C.  388. 


AND  REMARKS.  383 

very  strong  Contradictions  in  the  Examination,  it  has  been 
decided  that  the  Master  is  at  Liberty  to  examine  the  Par- 
ties viva  voce,  without  further  Order,  although  he  has  pre- 
viously examined  them  upon  Interrogatories  (a).  And  if 
the  Master  should  decline  to  examine  any  Party,  when  re- 
quired so  to  do,  and  should  make  his  Report  without  such  Ex- 
amination, it  should  seem,  that  in  Point  of  Form,  a  Party 
cannot  make  that  the  Subject  of  an  Exception  to  the  Report : 
he  should,  upon  the  Refusal,  in  an  early  Stage  of  the  Pro- 
ceeding, have  applied  by  Motion  grounded  upon  the  Cir- 
cumstances of  the  Case,  that  the  Master  should  be  speci- 
ally directed  to  examine  that  Party:  on  a  Reference  in 
Bankruptcy,  upon  an  Application  under  similar  Circum- 
stances, the  Lord  Chancellor  directed  the  Master  to  state 
the  Grounds  on  which  he  declined  to  examine  the  Party  (6). 
It  is  laid  down  in  the  Books  of  Practice,  that  the  Master 
may  examine  Witnesses,  and  that  he  did  so,  and  that  it  was 
formerly  the  Course  of  the  Court  for  the  Master  to  examine 
upon  Matters  depending  in  his  Office ;  and  that  if  he  thinks 
fit,  he  may  do  so  now,  after  a  Decree,  but  ought  not  to  do 
so  by  his  Clerk  (c) :  but  the  Master  rarely  exercises  this 
Authority.  In  Lucas  v.  Temple,  the  Master  to  whom  the 
Cause  was  referred,  took  upon  himself  the  Examination 
of  the  Witnesses,  the  only  modern  Instance  of  such  a  Pro- 
ceeding, for  a  considerable  length  of  Time ;  and  as  it  is 
clearly  settled,  that  the  Master  cannot  examine  Witnesses 
by  his  Clerk,  the  Course  of  Practice  is  to  file  the  Interro- 
gatories settled  and  allowed  by  the  Master,  at  the  Exami- 
ner's Office,  in  the  Rolls  Yard,  for  the  Examination  of 
Witnesses  residing  in  Town,  or  to  issue  a  Commission  for 
the  Examination  of  such  who  reside  in  the  Country,  above 
twenty  Miles  from  Town,  and  to  use  the  Office-Copy  of 

(a)  2  Cox.  Rep.  196.  (c)  3  Ves.  603,  607.     Ord. 

(b)  2  Cox  Rep.  168.  Cane.  Bea.  ed.  218,  285.  et 

notis. 
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their  Depositions  in  proceeding  upon  the  Enquiries  before 
the  Master;  but  after  an  Examination  has  been  concluded 
and  made  known,  by  a  Warrant  from  the  Master  to  publish 
the  Depositions,  a  further  Examination  is  not  permitted* 
unless  by  special  Order  (a). 

An  Order,  by  one  Defendant,  to  examine  another  Do* 
fendant,  is  not  of  course  after  a  Decree,  as  it  is  before :  a 
special  Ground  must  be  laid  (6). 

The  following  Forms  of  Interrogatories  will  be  found 
very  useful  and  instructive  Precedents. 

Form  of  Interrogatories  relating  to  the  personal  Estate 
and  Effects. 

In  Chancery. 

Between  John  Lawrence  and  others,  Plaintiffs, 

and 
George  Wilson,  and  others,  Defendants. 

Interrogatories  exhibited  on  the  Part  of  the 
Complainants  before  Francis  Paul  Stratford,  Esq. 
one  of  the  Masters  of  this  Court,  to  whom  this 
Cause  stands  referred,  for  the  Examination  of  the 
Defendants,  George  Wilson  and  William  John- 
son, pursuant  to  the  Decree  made  on  the  Hearing 
of  this  Cause,  bearing  Date  the  11th  Day  of 
March,  1822. 

First  Interrogatory.  Whether  or  not  was  Stephen  Law- 
rence, deceased,  the  Testator  in  the  Pleadings  named  at  the 
Time  of  his  Death,  possessed  of,  or  entitled  to,  or  interest- 
ed in  any  and  what  Goods,  Chattels,  personal  Estate  and 
Effects,  not  specifically  bequeathed  by  his  Will,  and  over  and 
above  what  you  have  already  given  an  Account  of,  in  and  by 
the  Answer  put  in  by  you  in  this  Cause  (c)  as  you  know,  or 
for  any  and  what  Reason  believe.  If  Yea,  set  forth  a  full, 
true,  and  just  Inventory  and  Account  of  all  such  personal 

(a)  19  Ves.  590.  (b)  16  Ves.  218, 

(c)  This  must  be  altered  or  omitted,  as  the  Case  may  be. 
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Estate  and  Effects,  and  of  every  Part  thereof.  And  of  all 
the  Particulars  whereof  the  same  consisted,  and  the  Quan- 
tity, Qualities,  and  the  full  and  true  Values  of  all  such 
Particulars,  according  to  the  best  of  your  Knowledge,  Re- 
membrance, and  Belief. 

Second  Interrogatory.  Whether  or  no  have  you  or  any 
and  what  Person  or  Persons,  by  your  Order,  or  for  your 
Use,  possessed  or  received  all  or  any,  and  what  Part  of  the 
personal  Estate  and  Effects  of  the  said  Testator,  over  and 
ahnoe  what  you  have  already  given  an  Account  of,  in  and 
by  the  Answer  put  in  by  you  in  this  Cause  t  If  Yea,  set 
forth  a  full,  true,  and  particular  Account  of  all  such  per- 
sonal Estate  and  Effects,  distinguishing  the  several  Particu- 
lars thereof,  together  with  the  Names  of  the  Person  or 
Persons  by  whom  the  same  and  every  Part  thereof  were  or 
was  possessed  and  received,  and  all  the  Particulars  relating 
thereto. 

Third  Interrogatory.  Have  or  hath  you  or  any  and 
what  Person  or  Persons,  by  your  Order,  or  with  your 
Privity  or  Consent,  paid  or  applied  or  disposed  of,  all  or 
any  and  what  Parts  or  Part  of  the  personal  Estate  and 
Effects  of  the  said  Testator  in  and  by  the  preceding  Inter- 
rogatories mentioned  and  enquired  after,  over  and  above 
what  you  have  already  given  an  Account  of  in  and  by  the 
Answer  put  in  by  you  in  this  Cause  f  If  Yea,  set  forth  a 
full,  true,  and  particular  Account  of  all  such  personal  Es- 
tate and  Effects,  so  paid  Or  disposed  of,  distinguishing  in 
such  Account  the  Times  when,  and  the  Names  of  the 
Persons  by  and  to  whom,  and  for  what  the  same  and  every 
Part  thereof  have  or  hath  been  so  paid,  applied,  or  dis- 
posed of,  and  all  the  Particulars  relating  thereto,  fully  and 
at  large,  according  to  the  best  of  your  Knowledge,  Remem- 
brance, and  Belief. 
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Form  of  Interrogatories  as  to  the  real  Estate. 

In  Chancery. 
Between  John  Lawrence  and  others,  Plaintiffs, 

and 
George  Wilson,  and  others,  Defendants. 
Interrogatories  exhibited  on  the  Part  of  the 
Complainants,  before  Francis  Paul  Stratford,  Esq. 
one  of  the  Masters  of  this  Court,  to  whom  this 
Cause  stands  referred,  for  the  Examination  of  the 
Defendants,  George  Wilson  and  William  John- 
son, pursuant  to  the  Decree  made  on  the  Hearing 
of  this  Cause,  bearing  Date,  the  11th  Day  of 
March,  1822. 

First  Interrogatory.  Whether  or  no  was  the  Testator, 
Stephen  Lawrence,  in  the  Pleadings  named,  at  the  Time  of 
his  Death,  seised  or  possessed  of,  or  entitled  to,  or  interest- 
ed in  any  and  what  FreeluM,  Copyhold,  or  Leasehold  Es- 
tates, held  for  Lives  or  Years  not  specifically  bequeathed  by 
his  Will,  and  over  and  above  what  you  have  already  given 
an  Account  of  in  and  by  the  Answer  put  in  by  you  in  this 
Cause,  as  you  know,  or  for  any  and  what  Reason  you 
believe  ?  If  Yea,  set  forth  a  true  and  just  Rental  and 
Account  of  all  such  Estates,  respectively  distinguishing  such 
Parts  as  are  Freehold,  and  such  Parts  as  are  Copyhold  or 
Leasehold,  and  where  the  same  are  respectively  situate,  and 
in  whose  Tenure  or  Occupation  the  same  respectively  are, 
and  of  what  Manor  or  Manors  such  as  are  Copyhold  are 
holden,  together  with  the  Names  of  the  Person  or  Persons 
of  whom  the  same  are  so  held,  according,  &c.  as  before. 

Second  Interrogatory.  Whether  or  no  have  you  or  any 
and  what  Person  or  Persons  by  your  Order,  or  for  your  Use, 
possessed  or  received  any  and  what  Sum  or  Sums  of  Money, 
for  or  on  Account  of  the  Rents,  Profits,  or  Produce  of  the 
Estates  of  the  said  Testator,  Stephen  Lawrence,  in  and  by 
the  preceding  Interrogatory  mentioned  and  enquired  after, 
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aver  and  above  what  you,  $c.  as  before  t  If  Yea,  set  forth 
a  full,  true,  and  particular  Account  of  all  and  every  such 
Sum  and  Sums  of  Money,  distinguishing  the  Particulars 
thereof,  together  with  the  Names  of  the  Persons  or  Person 
from  and  by  whom  and  for  what  and  from  and  to  what 
Time  in  particular  the  same  were  or  was  so  possessed  or 
received,  and  all  the  Particulars  relating  thereto. 

Third  Interrogatory.  Have  or  hath  not  you  or  any  and 
what  Persons  or  Person  by  your  Order  or  with  your  Privity 
or  Consent,  paid,  disbursed,  or  allowed  any  and  what  Sum 
or  Sums  of  Money,  by  or  out  of  the  Rents  and  Profits,  or  for 
or  on  account  of  the  Estates  of  the  said  Testator  Stephen 
Lawrence,  in  and  by  the  preceding  Interrogatories  mentioned 
and  enquired  after,  over  and  above,  $c.  as  before.  If  Yea, 
set  forth  a  full,  true,  and  particular  Account  of  all  and 
every  such  Sum  and  Sums  of  Money  so  pud,  disbursed,  or 
allowed,  distinguishing  in  such  Account,  the  Times  when, 
and  the  Names  of  the  Persons  by  and  to  whom,  and  for 
what,  the  same  and  every  Part  thereof  have  or  hath  been  so 
paid,  disbursed,  or  allowed,  and  all  the  Particulars  relating 
thereto,  fully  and  at  large. 

Interrogatories  for  the  Examination  of  Parties  in  the 
Cause  are  prepared  by  the  Solicitor,  and  settled  by  the 
Master  (a);  they  are  not  signed  by  Counsel;  and  if  any 
Fee  should  be  given,  it  would  be  disallowed  in  Costs  be- 
tween Party  and  Party,  and  not  allowed  between  Attorney 
and  Client;  very  special  Enquiries  might  lay  a  Ground  for 
advising  with  Counsel,  but  the  Fee  given  would  not  be  al- 
lowed as  Costs  in  the  Cause. 

A  Copy  of  the  Interrogatories  fairly  transcribed  on  un- 
stamped Draft  Paper,  must  be  left  with  th£  Master,  and  a 
Warrant  taken  out,  on  leaving  them  underwritten  as  follows : 
"The  Plaintiffs  have  left  a  Draught  of  Interrogatories, 
for  the  Examination  of  the  Defendants,  the  Executors." 

(a)  1 7  Ves.  434.     19  Ves.  193. 
Vol.  I.  z 
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Correct  Copies  of  this  and  all  other  Warrants,  together 
with  the  Notice  at  the  Foot,  must  be  served  on  the  Clerks 
in  Court  for  the  Defendants,  or  their  Copying  Clerks,  at 
their  respective  Seats  in  the  Six  Clerks*  Office :  every  War- 
rant must   be  served  two  Days  before  the  Day  of  Atten- 
dance,   as    Thursday    for    Saturday,    and   Saturday  for 
Tuesday.     The  first  is  called  a  Warrant  on  leaving,  and  is 
not  to  be  attended ;  it  is  served  only  to  give  Notice  to  the 
adverse  Parties,  that  they  may  apply  for  Copies  of  the 
Interrogatories  left  at  the  Master  s  Office.     On  the  Return 
of  the  Warrant,  another  Warrant  must  be  taken  out,  un- 
derwritten "  To  settle  the  Draught  of  Interrogatories  left 
for  the  Examination  of  the  Defendants  the   Executors." 
This  must  be  copied,  and  served  in  the  same  manner  as  the 
former.    At  the  Return  of  this,  which  is  called  a  Warrant  to 
proceed,  the  Solicitor  roust  attend  the  Master,  who  will 
proceed  on  the  Matters  referred,  if  the  other  Solicitors 
attend ;  if  they  do  not  attend,  another  Warrant  must  be 
taken  out,  and  served  as  the  last :  this  is  called  a  Peremp- 
tory Warrant,  and  is  underwritten  as  follows,  "  Peremp- 
torily to  settle  the  Draught  of  Interrogatories  left  for  the 
Examination  of  the  Defendants  the  Executors."     On  the 
Return  of  this  Warrant,  if  the  other  Side  do  not  attend, 
the  Master  will  administer  an  Oath  to  the  Person  who  serv- 
ed all  the  Warrants,  of  the  due  Service  thereof  respectively 
on  the  Defendant's  Clerks  in  Court,  or  their  Copying  Clerks 
at  their  Seats  in  the  Six  Clerks'  Office,  a  Memorandum  of 
which  Fact  he  will  indorse  and  sign,  and  will  proceed  on 
the  Matter  of  the  Warrant  ex  parte;  but  if  the  Solicitors 
attend  on  any  of  the  Warrants  to  proceed,  Warrants  must  be 
taken  out  and  served  successively,   until   the    Subject    is 
fully  gone  through  and  settled ;  but  it  is  not  usual  to  issue 
another  Warrant  until  the  Return   of   the  former.     On 
every  Attendance  the  Master  or  his  Clerk  marks  in  his 
Book  the  Names  of  the  Solicitors  who  attended,  and  no 
other  Attendances  than  those  so  marked  will  be  allowed  in 
Costs.     It  it  therefore  necessary  for  the  Solicitor  to  be  care- 
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ful  that  bis  Attendance  is  marked,  lest  the  Master  or  his 
Clerk  should  omit  to  do  it  in  the  hurry  of  Business. 

This  Explanation  of  the  Manner  of  taking  out  War- 
rants, the  Service,  and  Attendance  thereon,  will  be  a  suffi- 
cient Guide  to  the  young  Practiser  throughout  the  whole 
Proceedings.  We  shall  remark  any  Difference  (which  will 
principally  consist  in  the  Notice  at  the  Foot  of  the  Warrant) 
as  we  proceed. 

It  belongs  to  this  Branch  of  our  Subject  here  to  observe 
that  in  carrying  into  Effect  the  Enquiries  directed  by  a  De- 
cree, if  Matter  of  serious  Difficulty  should  occur,  which  it 
may  be  advisable  to  bring  under  the  immediate  and  par- 
ticular Attention  of  the  Master,  and  ultimately  of  the  Court; 
the  most  convenient  Form  in  which  it  can  be  introduced, 
would  be  by  a  Statement  in  Writing,  comprising  all  the  ne- 
cessary and  material  Facts  and  Circumstances,  and  any  inci- 
dental Specialties  and  Anomalies,  in  the  Shape  of  a  State 
of  Facte,  a  Proceeding  which  seems  to  lie  upon  the  Party 
who  is  to  establish  the  Affirmative  (a) ;  in  support  of  which 
Witnesses  maybe  examined  and  cross-examined,  and  if  imper- 
tinent or  scandalous  Matter  should  be  introduced,  it  maybe 
expunged  (b) :  the  usual  Warrants  on  leaving  the  State  of 
Facts  to  proceed,  must  be  taken  out,  attended  and  proceed- 
ed on,  and  the  Matter  of  Objection  will,  in  this  Shape, 
be  regularly  brought  before  the  Master  for  his  Consideration 
and  Decision. 

The  Interrogatories  being  settled,  the  Master's  Clerk 
ingrosses  them  on  Parchment  with  a  five  Shilling  Stamp, 
and  the  Master  signs  his  Allowance  at  the  Foot  or  Margin 
of  the  Ingrossment,  and  gives  a  Certificate  of  his  Allow- 
ance, which  the  Solicitor  must  file  at  the  Report  Office,  and 
take  an  Office  Copy. 

It  has  been  held,  that  Objections  to  Interrogatories) 
•ettled  by  the  Master,  should  be  taken  by  Exceptions  to  the 
Master's  Certificate,    settling  the  Interrogatories  (c)  ;  and 

(a)  19  Ves.  596.  Arg.  (c)  6  Ves.  458. 

(*)  18  Ves  114. 

z  S 
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there  are  Instances  of  that  Course  of  Proceeding  having 
been  taken.  But  it  has  been  recently  determined,  upon 
overruling  an  Exception  taken  to  the  Master's  Certificate  of 
allowing  Interrogatories  for  the  Examination  of  a  Creditor 
coming  in  under  a  Decree,  that  an  Exception  will  not  lie  to 
the  Master's  Certificate  of  having  settled  Interrogatories, 
but  that  the  Interrogatories  ought  to  be  put  to  the  Party, 
who  answers  as  much  or  as  little  as  he  pleases,  and  then  the 
Master  is  to  certify  whether  the  Examination  thereto,  is  or  is 
not  sufficient ;  that  an  Exception  may  be  taken  to  that  Cer- 
tificate, but  not  to  the  Certificate  settling  the  interroga- 
tories.^) 

To  hasten  the  Defendants  in  the  preparing  and  putting 
in  their  Answer  and  Examination  to  the  Interrogatories,  it 
may  be  necessary  to  take  out  a  Warrant  for  them  to  bring  in 
their  Examination ;  this  Warrant  is  thus  underwritten : 
"  At  which  Time  the  Defendants  the  Executors,  are  to 
bring  in  their  Examination."  The  Master,  at  the  Instance 
of  the  Defendants,  upon  a  Warrant  taken  out  for  that  Pur- 
pose, will  indulge  them  with  a  reasonable  Time  to  prepare 
their  Examination,  and  sometimes  their  Solicitor  signs  the 
Master's  Book,  undertaking  to  put  in  the  Examination  by 
the  Time  limited,  and  to  pray  no  farther  Time,  or  they  may 
procure  an  Order  (b)  for  a  Month's  further  Time,  by  Peti- 
tion to  the  Master  of  the  Rolls:  or  it  may  be  done  by 
Motion,  which  is  of  course :  but  if,  after  the  Service  of 
three  Warrants  to  bring  in  the  Examination,  and  after  the 
extended  Time  with  which  the  Master  or  the  Court  may  think 
fit  to  indulge  the  Defendants  is  expired,  they  make  Default 
in  putting  in  their  Examination ;  the  Master  on  the  usual 
Oath  of  Service  of  the  three  Warrants,  will  give  his  Certi- 
ficate that  the  Examination  is  not  put  in,  which  must  be 
filed  at  the  Report  Office,  and  an  Office  Copy  taken  :  upon 
which  Instructions  must  be  given  to  Counsel  to  move  the 

(a)  16  \>s.  243.    Dick.  518. 

(£)  Yot  the  Onior,  soo  Hands'  Cliunc.  138. 
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Court,  *'  that  the  Defendants  may  put  in  their  Examination 
within  four  Days,  or  that  the  Serjeant  at  Arms  may  be  or- 
dered to  take  the  Defendants  into  Custody .""  (a)  It  is  usual 
to  add  to  the  Application,  *'  that  Service  of  the  Order  on 
the  Defendant's  Clerk  in  Court  may  be  deemed  good  ser- 
vice ;n  otherwise  the  Order  must  be  served  personally  on 
the  Defendants.  The  Order  being  drawn  up  and  personally 
served  upon  the  Clerk  in  Court,  if  the  Defendants  do  not  put  in 
their  Examination  within  the  Time  limited,  the  Solicitor  must 
apply  to  the  Master  on  a  Certificate  of  their  Default ;  which 
must  be  forthwith  filed  at  the  Report  Office,  and  an  Office-Co- 
py taken ;  and  on  the  same  Day  an  Application  made  to  the 
Court,  grounded  on  the  Certificate  and  Affidavit  of  the  Ser- 
vice of  the  former  Order,  for  an  Order  that  the  Defendants 
may  stand  committed  to  the  Custody  of  the  Serjeant  at 
Arms.  The  Serjeant  at  Arms,  if  he  is  in  Court  when  the 
Order  is  made,  will  draw  up  the  Order,  and  will  apply  to 
the  Solicitor  for  Instructions ;  or  the  Solicitor  must  draw  up 
the  Order,  and  deliver  it  to  the  Sergeant  at  Arms,  or  to  his 
Deputy,  with  proper  Instructions,  and  he  will  procure  a 
Warrant  from  the  Lord  Chancellor's  Secretary,  and  take 
the  Defendants  into  custody,  where  they  must  remain  with- 
out Bail,  until  they  have  put  in  their  Examination,  and 
cleared  their  Contempt  by  paying  the  Costs,  which  are  very 
heavy.  Every  Defendant  pays  separate  Costs,  and  a  Bill 
of  Costs  is  made  out  by  the  Serjeant  for  each  Party. 

TRINITY    TER*M,    1821. 

If  the  Defendants  or  either  of  them,  reside  in  the  Coun- 
try, above  twenty  Miles  from  London,  an  Order  (ft)  must 
be  obtained  by  them,  for  a  Commission  to  take  and  return 
their  Examination,  which  will  be  made  as  of  course,  upon 
producing  the  Master's  Certificate  (c),  that  a  Commission  is 

(a)  For  the  Order,  see  (b)  For  the  Order,  see  ib.  135. 
Hands'  Chan.  139.  (c)  See   Hands'    than,  pa- 

262. 
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necessary;  and  the  Plaintiff's  Solicitor,  upon  Service  of 
the  Order,  will  be  called  upon  for  Commissioners'  Names, 
to  take  the  Defendant's  Examination,  with  which  he  must 
furnish  his  Clerk  in  Court :  and  if  the  Defendant's  Solicitor 
should  apply  at  the  Master's  Office  for  the  original  Ingross- 
ment  of  the  Interrogatories,  for  the  Purpose  of  annexing 
it  to  the  Commission,  which  is  often,  though  very  irregu- 
larly, done,  the  Plaintiff's  Solicitor  should  oppose  this  Ap- 
plication, and  should  insist  upon  a  Duplicate  being  made 
and  delivered  out  to'the  Defendant  for  the  above  Purpose :  a 
Practice  strictly  attended  to  in  some  of  the  Master's  Offices. 
The  Time  for  returning  the  Commission  is  not  limited 
by  the  Order,  the  Master  is  the  proper  Judge  of  that,  and 
the  Order  is  made  for  a  Commission  generally  (a).  The 
Plaintiff's  Solicitor  must,  therefore,  take  out  a  Warrant  for 
Defendants,  to  bring  in  their  Examination,  and  the  Master 
will  appoint  a  Time,  and  if  a  peremptory  Day  be  fixed,  and 
the  Examination  be  not  then  brought  in,  the  preceding  In- 
structions must  be  followed  to  enforce  it. 

On  the  coming  in  of  the  Examination  at  the  Master's 
Office,  an  Office-Copy  is  made  thereof  by  the  Master's 
Clerk,  for  the  Plaintiff's  Solicitor,  and  such  other  of  the 
Solicitors  whose  Clients  are  interested,  and  require  it :  but 
if  taken  bv  Commission,  the  Solicitor  must  obtain  an  Office- 
Copy  from  his  Clerk  in  Court :  and  it  may  not  be  improper 
to  observe,  that  there  is  no  Order  of  Court  requiring  an 
Examination  to  be  signed  by  Counsel,  and  though  frequent- 
ly signed,  it  is  not  objectionable,  if  the  Signature  of  Coun- 
sel be  wanting  (6).  On  this  Examination,  the  Party  who 
left  the  Interrogatories  may  ground  any  of  his  subsequent 
Proceedings  in  taking  the  Accounts,  and  ascertaining  the 
Fact  for  the  Discovery  of  which  the  Interrogatories  were 
framed. 

The  Examination,  in  the  first  place,  should'  be  carefully 
perused,  and  compared  with  the  Interrogatories,  in  order  to 

(a)  6  Ves.  683.  (6)  18  Ves.  287. 
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*ee  that  they  are  fully  answered.  If  the  Examination 
should  appear  inFufficient,  or  not  fully  to  answer  the  Inter- 
rogatories, an  Application  must  be  made  to  the  Master  of 
the  Rolls  by  Petition,  or  it  might  be  done  by  Motion  in 
Court;  but  for  Expedition,  the  former  is  the  better  Me- 
thod, praying  that  the  Interrogatories  and  the  Examination 
may  be  referred  to  the  Master,  to  look  into  the  Examina- 
tion and  into  the  Interrogatories,  and  certify  whether  the 
Examination  be  sufficient  or  not ;  on  which  an  Order  will  be 
made  as  prayed,  which  must  be  drawn  up,  passed  and  en- 
tered at  the  Register's  Office,  served  on  the  Defendant's  Clerk 
in  Court,  and  left  with  the  Master,  who  will  thereupon 
grant  a  Warrant  to  proceed  on  the  Reference  to  him  upon 
that  Point  If  the  Defendant's  Solicitor  does  not  attend 
the  first  and  second  Warrant,  the  third  Warrant  is  pe- 
remptory ;  and  on  the  Service  of  three  Warrants  being 
proved  on  Oath,  the  Master  will  proceed  ex  parte.  If  the 
Defendant's  Solicitor  attends,  the  Master  hears  both  Par- 
ties; and  the  Plaintiff's  Solicitor  points  out  to  the  Master 
those  Interrogatories,  or  such  Parts  of  them,  which  he 
conceives  are  not  answered ;  and  the  Defendant's  Solicitor 
is  then  called  upon  to  shew  from  the  Defendant's  Examina- 
tion that  a  full  Answer  has  been  given :  if,  upon  hearing 
both  Parties,  the  Master  should  decide  that  the  Examina- 
tion is  insufficient,  he  must  in  his  Certificate  particularize 
the  Interrogatory  which  is  not  answered,  or  the  Part  of  an 
Interrogatory  not  answered.  This  Certificate  not  being 
open  to  Objections,  requires  no  Confirmation  by  the  Court : 
it  must  be  filed  in  the  Report-Office,  and  an  Office-Copy 
taken  to  ground  further  Proceedings.  The  Plaintiff's 
Solicitor  usually  takes  out  a  Warrant  for  Defendants  to 
bring  in  their  Examination,  but  this  is  a  Matter  of  Courtesy : 
The  Plaintiff's  Solicitor  would  be  strictly  regular  in  apply- 
ing immediately,  by  Motion  as  of  course,  upon  the  Master's 
Certificate,  for  an  Order  upon  the  Defendants  to  put  in 
their  Examination  in  four  Days,  or  to  stand  committed  to 
the  Custody  of  the  Serjeant  at  Arms.     This  Order  must 
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be  drawn  up,  passed  and  entered,  and  personally  served 
upon  the  Defendant's  Clerk  in  Court;  and  at  the  Expira- 
tion of  the  four  Days  after  Service,  if  upon  a  Search  at  the 
Master's  Office  the  Defendant's  further  Examination   be 
not  put  in,  nor  an  Order  for  Time  served,  nor  Exceptions 
to  the  Certificate  filed  and  set  dowti :  the  Master's  Certifi- 
cate of  the  Default  must  be  obtained  and  filed,  and  a  Mo- 
tion as  of  course  made,  and  an  Order  obtained  to  make  the 
former  Order  of  Commitment  absolute,  upon  the  Master's 
Certificate  dated  on  the  Day  when  Motion  made  (a).     The 
Serjeant  at  Arms  usually  draws  up  this  latter  Order ;  and 
upon  Instructions  from  the  Plaintiff's  Solicitor,  the  Ser- 
jeant at  Arms  will  obtain  a  Warrant  from  the  Lord  Chan- 
cellor's Secretary  to  take  the  Defendants  into  Custody,  and 
bring  them  to  the  Bar  of  the  Court,  from  whence  they  will 
be  committed  to  the  Custody  of  the  Warden  of  the  Fleet 
Prison,  there  to  remain  till  they  have  cleared  their  Contempt, 
by  putting  in  their  Examination  and  paying  the  Costs, 
which  are  usually  directed  to  be  taxed :  after  the  Examina- 
tion has  been  reported  insufficient,  the  Plaintiff  may,  by 
special  Order,  obtain  Leave  to  add  new  Interrogatories  for 
the  Examination  of  the  Defendants,  and  that  Defendants 
may  answer  both  Sets  at  the  same  Time;  but  the  Court 
will  not  make  the  Order  as  of  course  (J).    A  further  Ex- 
amination may  be  referred  for  Insufficiency,  and  the  like 
Proceedings  taken,  until  a  sufficient  Examination  has  been 
obtained :  the  Examination  may  be  referred  for  Imperti- 
nence, but  if  the  Master  certify  it  to  be  so,  he  must  state  in 
what  respects  he  considers  it  to  be  impertinent  (c).     It  may 
be  useful  further  to  remark,  that  if  the  Defendants  are  in 
Custody  for  want  of  their  Examination,  they  must  be  dis- 
charged by  the  Plaintiff's  Solicitor  or  Clerk  in  Court,  im- 
mediately on  the  coming  in  of  their  Examination :  however 
objectionable  the  Examination  may  appear  to  be,  they  can- 
fa)  14  Ves.  180.  (c)  3  Madd.  246. 
(b)  3  Atk.  511.     19  Ves. 
116.  3  Madd.  282. 
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not  be  detained  in  Custody,  until  the  Sufficiency  of  the  Ex- 
amination be  ascertained  (a) ;  and  if  upon  putting  in  their 
Examination,  they  obtain  an  Order  for  their  Discharge  on 
Payment,  or  Tender  of  the  Costs  of  Contempt,  the  Order 
is  imperative  on  the  Warden  or  Gaoler ;  upon  Production 
of  the  Order,  and  a  Receipt  from  the  Solicitor  or  Clerk  in 
Court,  for  the  Costs,  or  an  Affidavit  of  the  Tender  of  the 
Costs :  if  the  Warden  or  Gaoler  refuse  to  discharge  the  De- 
fendants out  of  Custody,  as  to  the   Commitment  for  the 
Contempt,  no  further  Order  for  their  Discharge  is  required: 
the  Refusal  would  be  a  Contempt  of  the  Order,  and  the 
Defendant  must  proceed  in  the  ordinary  Course  of  enforc- 
ing Obedience  to  the  Orders  of  the  Court  (6) ;  but  if  upon 
a  Reference  the  further  Examination  be  reported  insuffici- 
ent, and  the  Plaintiff's  Clerk  in  Court  has  not  accepted  the 
Costs,  it  should  seem  as  in  the  Case  of  an  insufficient  An- 
swer, that  the  Court  might  be  disposed  to  take  up  the  Process 
where  it  dropped,  and  upon  Motion  and  Certificate  make  an 
Order  absolute  for  Commitment  in  the  first  Instance,  and 
not  put  the  Plaintiff  to  begin  de  novo  (c) :  and  if  a  Com- 
mission for  the  Examination  of  Witnesses,  to  falsify  an 
Examination  taken  by  the  Master,  should  be  required,  it  can- 
not be  issued  without  a  Certificate  from  the  Master  of  the 
Necessity  of  such  a  Commission  (d).  Where  an  Examination 
of  Defendants  to  Interrogatories  exhibited  by  the  Plaintiff  has 
been  taken  by  a  Commission  made  out  by  one  of  Defendant's 
Clerks  in  Court,  and  returned  to  the  Six  Clerks1  Office, 
Lord  Eldon  decided  that  the  Clerk  in  Court  for  any  other 
Defendant  is  entitled  to  make  Office-Copies  of  the  co-De- 
fendant's Examination  (i),  though  the  Course  of  Practice 
in  the  Six  Clerks'  Office  had  been  contrary. 
If  an  Examination  taken  before  the  Master,  in  pursu- 
Ca)  18  Ves.  287.     1   Sim.     and  Bea.  324,  33  i.    2  Ves. 
andStu.  72.  and  Bea.  372. 

(b)  i  Madd.  Hop.  109.  (</)  2  Cox.,108. 

(c)  18  Ves.  287.     1   Ves.  (e)  3  Ves.  and  Bea.  176. 
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ance  of  a  Decree,  is  satisfactory  to  the  Master,  but  not  so  to 
the  Parties  in  the  Cause,  the  Course  of  Practice,  as  laid 
down  in  a  Work  of  Authority,  is  to  apply,  as  of  course,  for 
an  Order  to  refer  the  Examination  back  to  the  Master,  to 
look  into  it  and  see  whether  it  be  sufficient  or  not,  in 
general  Terms,  and  without  stating  any  particular  Points 
of  Objection  (a) ;  and  that  if  the  Master  reports  it  suffi- 
cient, an  Exception  may  be  taken  to  his  Report,  and  the 
Judgment  of  the  Court  obtained  thereon :  but  the  Author 
observes  that  the  taking  Exceptions  in  the  same  general 
Manner  is  inconvenient,  and  discouraged,  and  that  an  Ex- 
ception so  taken  and  over-ruled,  has  been  considered  by  the 
Court  a  Ground  for  giving  Costs  beyond  the  Deposit  (&). 

The  second  Advertisement  Jbr  Creditors  to  come  in  and 
prove  their  Debts,  may  be  had  from  the  Master  about  a 
Month  or  Six  Weeks  after  the  Insertion  of  the  first  in  the 
Gazette.     The  second  Advertisement  is  called  a  Peremp- 
tory Advertisement,  from  its  Import,  and  limiting  the  Time 
within  which  the  Creditors  must  bring  in  and  substantiate 
their  Claims  before  the  Master.     But  although  the  Time 
mentioned  in   this  Advertisement  should  be  expired,  the 
Master  will  allow  the  Creditors  to  proceed  on  their  Claims 
at  any  Time  before  his  Report  on  the  Matter  referred  to 
him  is  prepared  and  settled.     The  Solicitor  should  furnish 
himself  with  the  Gazettes,  to  shew  that  the  Advertisements 
have  been  inserted,  and  particularly  that  containing  the  pe- 
remptory Advertisement :  some  of  the  Masters  require  that 
these  Gazettes  should  be  left  in  their  Office,  to  be  referred 
to  if  required. 

The  Production  of  Books,  Papers,  and  Writings,  in 
the  Custody  or  Power  of  the  Defendants,  or  of  any  Party 
in  the  Cause,  relating  to  the  Matters  in  Question,  where 
such  Directions  are  given  by  the  Decree,  may  be  made  ef- 
fective, by  taking  out  a  Warrant  at  the  Masters  Office, 
underwritten  as  follows :  "  At  which  Time  the  Defendants 


(a)  2  Madd.  Chan.  500. 


(6)  12  Ves.  166. 
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G.W.and  W.  F.  are  to  produce  and  leave  with  me  all  Books, 
fcc."  (following  the  Words  of  the  Decree) :  and  as  it  may 
be  necessary  to  make  Oath  of  the  Service  of  the  Warrants 
upon  the  adverse  Clerk  in  Court,  strict  Attention  should  be 
paid  to  the  Regularity  of  the  Warrants  and  the  Service. 
After  three  Warrants  taken  out  and  served,  the  Books,  &c. 
required  by  the  Warrants,  must  be  brought  in  and  left  by 
the  Defendants  at  the  Master's  Office,  together  with  an  Af- 
fidavit, stating  that  they  are  ail  the  Deeds,  &c.  in  their  Cus- 
tody or  Power,  or  that  they  ever  had ;  and  a  Schedule  of 
the  Books,  Ac.  if  numerous ;  the  Solicitor  should  examine 
the  Affidavit,  to  see  if  it  be  full  and  positive,  and  not  qua- 
lified by  introducing  such  Words  as  to  Defendants  Know- 
ledge  (a),  (for  the  Form  of  the  Affidavit,  see  Title  "  Affida- 
vit9')   If  the  Defendants  refuse,  or  neglect  to  produce  the 
Deeds,  Ac.  an  Application  must  be  made  to  the  Master  for 
his  Certificate  of  the  Default,  which  may  be  obtained  upon 
Oath  of  the  regular  Service  of  the  three  Warrants,  leaving 
them  in  his  Office :  the  Certificate  must  be  filed  in  the  Re- 
port Office,  and  an  Office-Copy  taken,  and  an  Application 
made  to  the  Court  by  Motion  for  an  Order  (b)  upon  the 
Defendants  to  produce  before  the  Master,  all  Books,  Ac. 
within  four  Days,  or  to  stand  committed  to  the  Custody  of 
the  Serjeant  at  Arms,  which  upon  reading  the  Master  s 
Certificate,    will  be  ordered  of  course :  the  Order  being 
drawn  up,  passed  and  entered,  must  be  served  personally 
upon  the  Defendant's  Clerk  in  Court.     If  after  Expiration 
of  the  four  Days,  the  Defendants  neglect  or  refuse  Obedi- 
ence to  the  Order,  a  Certificate  of  such  Default  must  be  ob- 
taiped  from  the  Master,  and  a  further  Application,  by  Mo- 
tion made  on  the  Day  of  the  Date  of  the  Master's  last 
Certificate  (c),  for  an  Order  for  a  Commitment  absolutely  to 
the  Serjeant  at  Arms,  which  upon  Affidavit  of  personal 
Service  of  the  former  Order  upon  the  adverse  Clerk  in 

(fl)  Vin.  Abr.  tit,  Chan.  S.         (£)  For  the  Order  dec  Hands' 
a.  pi.  10.  Chan.  133. 

(c)  14  Ves.  180. 
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Court,  and  the  Master's  Certificate  dated  that  Day,  will  be 
ordered  of  course ;  the  Order  must  be  drawn  up,  passed  and 
entered,  and  served  personally  on  the  Defendant's  Clerk  in 
Court  This  is  an  absolute  Order  of  immediate  Commit- 
ment (a),  and  to  be  carried  into  effect,  must  be  delivered  to 
the  Serjeant  at  Arms,  with  proper  Instructions  to  appre- 
hend Defendants,  as  before  directed  (6) :  but  the  Defen- 
dants may  obtain  from  the  Master  such  further  Time  for  the 
Production,  by  attending  the  Warrants,  as  they  may  shew 
to  be  necessary,  or  they  may  move  or  petition  the  Rolls  for 
an  Order  for  that  Purpose,  if  the  Master  refuses  to  give 
sufficient  Time. 

If  the  Master  should  be  satisfied  with  the  Production, 
and  the  Plaintiff's  Solicitor  should  not,  an  Application 
should  be  made  for  an  Order  upon  the  Master  to  receive 
Interrogatories,  or  more  conveniently  that  Plaintiff  may  be 
at  liberty  to  file  Interrogatories  for  the  Examination  of 
Defendants :  so,  where  the  Master  upon  his  Construction 
of  the  Decree,  that  a  Production  cannot  be  enforced,  re- 
fuses to  give  a  Certificate  of  the  Default,  an  Order  upon 
the  Party  to  produce  the  Deeds,  &c.  should  be  applied  for; 
but  it  is  not  the  Practice,  when  the  Master  is  satisfied  with 
the  Production,  to  certify  his  Satisfaction  to  the  Court  (c). 

When  the  Defendants  have  left  in  the  Master's  Office  the 
Books  and  Papers  required,  an  Office-Copy  of  the  Affida- 
vit made  on  leaving  them  must  be  taken,  in  order  to  see 
what  Documents  are  left,  and  whether  the  Affidavit  be  suf- 
ficient. If  it  should  be  necessary  to  inspect  the  Books  and 
Papers  left,  a  Warrant  must  be  taken  out  and  served,  un- 
derwritten '•  To  inspect  the  Books  and  Papers  left  by  De- 
fendants ;"  but  the  Master  will  not  permit  an  Inspection  on 
the  first  or  second  Warrant,  unless  the  Defendants  Solicitor 
attend  thereon.  On  the  third  Warrant,  which  should  be 
underwritten  peremptorily^  the  Inspection  will  be  permitted 
in  the  Absence  of  the  Defendant's  Solicitor,  on  Proof  by 

(a)  14  Vcs.  180.  (c)   12  Ves.391,  2. 

(b)  Dick.  Rep.  693. 
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Oath  of  the  Service  of  the  three  Warrants,  upon  the  De- 
fendant's Clerk  in  Court  or  Writing  Clerk,  at  his  Seat  in 
the  Six  Clerks'  Office.  If  the  adverse  Solicitor  should  at- 
tend on  the  first  or  second  Warrant,  and  there  should  be 
Occasion  for  another  Inspection,  the  Master  will  allow  it  on 
the  third  or  any  subsequent  Warrant,  although  the  adverse 
Solicitor  should  not  attend,  and  the  Master's  Clerk  then 
superintends  the  Inspection. 

It  may  not  be  improper  here  to  subjoin,  that  a  Production 
of  Deeds  &c.  merely >  before  the  Master,  accompanied  with 
an  Offer  of  Inspection  in  the  Custody  of  the  Party,  and  a 
Refusal  to  part  with  the  Custody,  is  not  a  sufficient  Compli- 
ance with  a  Decree  ordering  the  Production  before  the  Master 
upon  Oath^of  aU  Books,  $c.  as  ike  Master  shall  direct :  the 
Deeds,  Ac.  must  be  left  in  the  Master's  Office,  verified  by 
Affidavit,  and  forthcoming  at  all  Times  as  Evidence,  and 
open  for  the  Inspection  of  all  Parties  interested  pending  the 
Enquiry :  in  a  recent  Instance,  under  the  usual  Directions 
for  Production,  the  Deeds,  &c.  were  produced  before  the 
Master,  with  a  positive  Refusal  to  leave  them  in  his  Office : 
The  Master  was  dissatisfied  and  granted  his  Certificate  of 
the  Default,  and  upon  that  Certificate  an  Order  nisi 
for  ►Commitment  had  been  obtained;  and  the  Question 
was  brought  before  the  Vice-Chancellor  upon  an  Application 
to  discharge  the  Order  nisi  for  Irregularity ;  the  Court 
refused  the  Application  with  Costs,  considering  the  Master 
at  liberty  to  use  his  Discretion  as  to  the  Course  of  Pro- 
ceeding to  take  the  Account  directed  by  the  Decree  (a). 

As  incidental  to  the  Production  of  Documentary  Evi- 
dence before  the  Master,  it  seems  by  no  Means  improper 
here  to  remark  that  Lord  Eldon,  with  reference  to  the  Pro- 
duction, has  laid  it  down  as  a  General  Rule,  that  an  Execu- 
tor representing  an  Estate,  must  deposit  Papers  and  Writ- 
ings, for  the  Benefit  of  the  Parties  interested,  in  the  Office 
of  the  Master,  unless  there  are  other  Purposes  which  re- 

(a)  llartley  v.  I  kin,  29th  April,  1823. 
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quire  that  he  should  retain  them  in  his  own  Hands ;  that  it 
is  the  bounden  Duty  of  an  Executor,  to  keep  clear  and 
distinct  Accounts  of  the  Property  he  is  bound  to  adminis- 
ter. If  he,  therefore*  chooses  to  mix  the  Accounts  with 
those  of  his  own  Trading  Concerns,  he  cannot  thereby  pro- 
tect himself  from  producing  the  Original  Books,  in  which 
any  Part  of  these  Accounts  may  be  inserted ;  and  if  a 
Partner  in  Trade  has  been  permitted  so  to  mix  them  in  the 
Partnership  Account,  the  latter  cannot  object  to  the«Pro- 
duction,  more  especially  where  the  Trust-Money  has  been 
lent,  and  the  Firm  has  been  dealing  with  it  (a).  And  in  Suits 
between  Principal  and  Agent,  where  the  Accounts  have  been 
mixed,  the  Production  has  been  ordered,  directing  such 
Parts  of  the  Account  as  did  not  concern  the  Principal,  to 
be  sealed  up,  the  Agent  pledging  himself  by  Affidavit  to 
seal  those  Parts  only  (6).  A  Trustee  admitting  by  his  An- 
swer the  Possession  of  Title  Deeds,  has  not  been  allowed  to 
protect  himself  from  the  Production  in  the  Master's  Office, 
by  insisting  upon  the  Rule  that  they  had  not  been  set  out  by 
Schedule  to  his  Answer;  the  Court  observing  that  the  Ob- 
jection applied  only  to  Cases  of  Discovery,  ordered  the 
Production  (c). 

In  carrying  the  Directions  of  a  Decree  for  taking  an  Ac- 
count of  personal  Estate  into  effect,  preparatory  to  pro- 
ceeding upon  the  Executorship  Accounts,  some  preliminary 
Observations  on  the  Nature  and  Application  of  Assets,  the 
Marshalling,  and  the  Order  aud  Priority  of  Dsbts,  may 
serve  as  Instructions  for  preparing  and  supporting  the 
Charge  upon  the  Executors  for  the  personal  Estate  in  their 
Hands,  and  for  proceeding  upon  and  arranging  the 
Charges  and  Claims  of  Creditors  and  Legatees. 

Assets  are  distinguishable  into  legal  or  equitable,  real  or 
personal. 

Legal  Assets  constitute  the  Fund  for  Payment  of  Debts, 

(a)  3  Men.  30.      v  (<?)  6  Madd.  97. 

(b)  I  Wils.  Ch.  Rep.  222. 
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according  to  legal  Priority.  Such  as  can  be  reached  only 
by  the  Aid  of  a  Court  of  Equity,  are  termed  equitable 
Assets^  and  are  devisable  pari  passu,  amongst  all  the  Credi- 
tors, under  which  is  included  every  thing  which  the  Debtor 
has  by  his  own  Act  subjected  to  the  Payment  of  his  Debts, 
which  without  such  Act  would  not  have  been  subject  to  his 
Debts  generally  (a).  Equitable  Assets  in  the  Hands  of 
Executors,  as  between  Executors  and  Legatees,  are  applied 
as  legal  Assets  are,  first  to  the  Payment  of  Debts,  and  then 
of  Legacies  (b),  with  this  Difference,  that  in  the  Applica- 
tion of  equitable  Assets,  all  the  Creditors  take  proportion^ 
ably,  and  not  in  a  Course  of  Administration,  as  in  the  Case 
of  legal  Assets  (c).  And  where  a  Testator  lets  in  Credi- 
tors by  a  Charge,  they  are  to  be  paid  in  preference  to 
Legatees  (d) ;  and  so  a  voluntary  Bond. 

Meal  and  personal  Assets  are  ordinarily  administered  in 
regard  to  specialty  Debts,  as  follows :  First,  The  personal 
Estate  not  specifically  bequeathed,  or  excepted,  either  by 
express  Words,  or  by  plain  manifest  (e)  Intention.  Secondly, 
Land  expressly  devised  or  ordered  to  be  sold  for  Payment 
of  Debts  merely  charged  (/).  Thirdly,  Estates  de- 
scended (g).  Fourthly,  Real  Estates  specifically  devised, 
subject  to,  or  generally  charged  with  the  payment  of 
Debts  (h)  :  the  same  Rule  respecting  the  Order  of  admi- 
nistering, is  observed  in  payment  of  simple  Contract  Debts, 
with  an  Exception  only  as  to  Estates  descended,  which  are 
not  subject  to  the  Payment  of  simple  Contract  Debts  (t), 
unless  with  an  Exception  as  to  Copyhold  Estates,  the  de- 
fa)  2  Fontbl.  Eq.  390.  (g)  2  Atk.  58,  624.     1   Br. 

(b)  2  P.  Wms.  552.  C.   C.    454.    8  Ves.   124.  3 

(c)  2  Vera.  62.  Madd.  453. 

(d)  12  Ves.  155.  (A)  3  Ves.  1 17.  8  Ves.  124, 

(e)  1  Br.  C.  C.  58,  145, 240.     306.  1   P.  Wms.  505.    2  Br, 
2  Br.  C.  C.  259.  notis.  2  Atk.     C.  C.  263. 

58,  624.     8  Ves.  1 24, 305.  .  (i)  8  Ves.  38 1. 

(/)  1  Atk.  421,  427.  1  Br. 
C.C.240.  528.  8  Ves.  124, 
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Eiscd  Debtor  was,  at  the  Time  of  his  Death,  a  Trader, 
thin  the  Meaning  of  the  Bankrupt  Laws  (a) ;  for  ascer- 
ining  which,  Directions  are  now  given  as  of  course,  in 
cry  Decree,  for  taking  an  Account  of  Assets. 
The  personal  Estate  is  the  primary  Fund,  applicable  to 
e  Payment  of  Debts,  which  it  should  seem  as  against 
[•editors  cannot  be  exempted;  but  although  it  be  originally 
ible,  the  Testator  may,  as  to  his  Heir  or  personal  Repre- 
ntative,  exempt  the  Sale  of  it  by  express  Words,  or  plain 
anifest  Intention,  as  by  giving  it  as  a  specific  Legacy  (&) ; 
it  a  mere  Charge,  or  the  Creation  of  a  Term  for  Payment 
'  Debts,  will  not  alone  raise  such  an  Intention  of  Exemp- 
m  (c).  A  Devise  of  real  Estate  for  Payment  of  Debts, 
ill  not  exonerate  the  personal  Estate  (d) ;  but  a  Direction 
i  apply  a  particular  Portion  of  the  real  Estate  in  Payment 
"  a  particular  Debt,  will  exonerate  the  personal  Estate 
toad  that  Debt  (e).  And  so  a  clear  Intent  in  Favour  of  a 
egatee  to  exonerate ;  but  if,  by  the  Death  of  the  Legatee, 
ic  Legacy  lapses,  the  Next  of  Kin  cannot  insist  on  the  Ex- 
neration,  it  devolves  in  the  ordinary  course  (f).  The  pcr- 
mal  Estate  is  applicable  to  the  Payment  of  a  Mortgage, 
lough  Children  should  be  unprovided  for :  the  same  Rule 
olds  in  favour  of  a  Devisee  (g),  or  Heir,  but  not  against 
Creditors,  whose  Debts  might  thereby  be  lost  (ft).  A  Co- 
:nant  to  pay  Money  borrowed,  in  case  of  a  purchased  or 
escended  Estate,  does  not  bind  the  personal  Estate  (0, 
nless  a  contrary  Intention  is  shewn,  or  the  Charge  is  Part 
f  the  Price,  or  both  real  and  personal  Estates  are  pledged  (it) . 

(n)  47  Geo.  3.  Sew.  2.  34.  foil  Ves.  186.   1  Ves.  awl 

4.  Bea.  419. 

(V)  1  Atk.  264.  3  Ves.  552,  (_/)  3  Br.  C.  C.  224. 

11.  0)Ambl.lT3. 

(c)  1  Br.  C.  C.  144,  438.         (A)  8  Alk.  487. 
a.  Temp.  Talb.    204,   208.  (t)  2  Br.  C.  C.  38.    3  Ves. 

P.  Wins.  325.     2  Atk.  38.      131.  5  Ves.  528.  14  Ves.  417. 

V«.  306.  (*)  3  Ves.  128,  181.  2  Br. 

(</)  Pr.  Cb.  456.  4  Ves.  816.      C.  C.  608. 
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Where  a  Person,  Master  of  both  Funds,  charges  a  personal 
bebt  on  the  Land,  the  personal  Estate  shall  not  exonerate 
the  Real,  so  of  a  Purchase  of  the  Equity  of  Redemption(a). 
By  a  Devise  of  Land,  in  Trust  to  sell  for  Payment  of 
Legacies,  giving  a  Legacy  to  the  Heir,  the  Land  is  not 
changed  into  personal  Estate :  sufficient  only  to  pay  the 
Legacies  will  be  directed  to  be  sold  (6).  And  where  real 
Estate  is  directed  to  be  converted  into  personal,  for  a  Pur- 
pose which  fails,  either  wholly  or  in  part,  to  that  Extent  it 
must  be  considered  real  Estate  (c).  Where  the  Words  of  a 
Will  are,  "  my  Debts  and  Legacies  being  first  deducted^  I 
devise  all  my  Estate  real  and  personal  to  J.  S,"  this  has 
been  held  a  Devise  to  sell  for  Payment  of  Debts  (d).  So  a 
Direction  in  a  Will  to  Trustees  to  possess  themselves  of  the 
Testator's  "  Estates  and  Substance  "  to  pay  Debts,  has  been 
held  a  Charge  upon  the  real  Estate  (e).  And  where  a  Testa- 
tor wills  "  that  his  Debts  be  paid/'  or  in  the  introductory 
Part,  that  his  Debts,  Funeral,  and  Testamentary  Expenses; 
or  devises  "  after  Payment  erf  Debts,"  the  Debts  are 
charged  (/)  :  but  a  Devise  in  Trust  for  payment  of  Debts, 
does  not  revive  a  Debt  upon  which  the  Statute  of  Limita- 
tion* has  taken  effect  by  the  Effluxion  of  Time  before 
the  Testator's  Death  (g). 

Where  Sums  have  been  directed  by  a  Will  to  be  raised 
by  Rents  and  Profits  within  a  particular  Time,  and  the 
Estate  not  answering  the  Charge,  a  Sale  has  been  directed : 
and  so  a  Sale  has  been  directed  on  the  Words  Rents  and 
Profits  alone  (h) ;  but  where  a  Trust  was  created  for  Pay- 
ment of  Debts,  by  Perception  of  Rents  and  Profits,  or  by 
mortgaging,  the  Land  cannot  be  sold,  as  if  only  the  Words 

(a)  2  Br.  C.  G  107,  154-  (/)  3  Ves.   550,   739.     G 

(b)  2  Vera.  425.  Madd.  33. 

(c)  Ves.  and  Boa.  1 74.  (g)  %  Ves.  and  Bea.  275. 
(<Q  1  Vera.  45.  I  Sch.  and  Lefr.  109. 

(0  6  Ves.  347.     '.  (h  2  Vem.26.  6  Madd.  1  Id.     r 

Vol.  I.  a  a 
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"  Rents  and  Profits  "  had  been  used  (a).  By  the  Statute  of 
Frauds  the  Trust  of  a  Fee  is  Assets  at  Law,  but  the  Trust 
of  a  Term  is  not  (b).  An  Estate  for  three  Lives  granted  to 
Executors  and  Administrators,  is  personal  Estate,  and  will, 
on  the  Death  of  the  Grantee,  be  liable  to  simple  contract 
Debts  (c).  So  a  Lease  for  Years,  or  a  Bond,  or  a  Grant  of  an 
Annuity,  will  be  applied  in  a  Course  of  Administration  (d). 
The  Right  of  Admission  into  a  Theatre  is  personal  Es- 
tate, and  passes  under  a  residuary  Clause  (e)  ;  and  the  Pro- 
duce of  Sale  of  the  Good- Will  of  a  Public  House,  held  on 
by  the  Administratrix,  is  Assets  (/).  The  Inventory  ex- 
hibited by  the  Executor  in  the  Spiritual  Court,  is  Evidence 
of  Assets  to  the  Amount  therein  stated  (g)f  and  after 
putting  in  an  Inventory,  it  lies  upon  the  Executor  to  dis- 
charge himself  of  the  Items,  but  sperate  Debts  are  not 
Assets  without  some  presumptive  Proof  of  Payment  (hj. 

An  Estate  pur  autre  vie9  though  it  be  devised,  will  be 
liable  to  Debts  by  Specialty,  to  contribute  in  a  Course  of 
Administration,  according  to  the  gross  Value.  Since  the 
Statute  14  Geo.  2.  c  20.  s.  9.  it  should  seem  that  an  Estate 
pur  autre  vie,  when  limited  to  Executors,  must  be  consider- 
ed not  as  Freehold,  but  as  personal  Estate  (t).  A  Power 
to  charge,  unless  executed,  is  not  Assets  for  Debts  (&),  but 
a  defective  Execution  of  a  Power  will  be  supplied.  An 
Advowson  in  gross  is  Assets  by  descent  at  common  Law  for 
specialty  Debts  (Z).  An  Equity  of  Redemption  is  not 
equitable  Assets  as  against  Judgment  Creditors ;  if  mort- 
gaged, a  Judgment  Creditor  may  redeem  (m).  By  a  Devise 

(a)2Atk.l04. 1  Br.C.C.311.  (A)  1  Stark.  32. 

(£)  2  Vera.  248.  (i)  3  Atk.  465.    2  Ves.  681. 

(c)  2  P.  Wins.  381.  4  T.  Rep.  230. 

(<*)  3  P.  Wms.  342.  (k)  7  Ves.  499.  .1  Cox.  131. 

(e)  Clarke  v.  Barker,  Trin.  2  Freem.  279. 

1821.  MSS.  (/)  7  Ves.  447.  8  Ves.  447. 

(/)  Peake,  N.  P.  74.  3  P.  Wms.  398. 

(g)  1  Esp.  313.  (m)  4  Ves.  538. 
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of  Lands  to  an  Executor  and  his  Heirs  in  Trust  to  sell,  the 
Lands  are  equitable  Assets,  for  as  the  Land  must  go  in  p. 
Course  of  Descent,  he  must  take  as  Trustee,  and  not  as 
Executor  (a) :  and  wherever  Lands  are  devised  to  the  same 
Persons  who  are  Executors,  the  Assets  will  be  equitable  As- 
sets; so  where  the  Land  is  devised  to  them,  or  to  them  aiyl 
their  Heirs,  in  both  Cases  they  are  equitable  Trustees  (J), 
the  Descent  is  broken,  and  the  specialty  Creditors  have  lost 
their  Fund.     A  mere  Charge,  that  does  not  break  the  De- 
scent, has  been  decided  to  be  equitable  Assets ;  and  so  a 
Devise  of  an  Estate  charged  with  Payment  of  Debts,  the 
Estate  is  equitable  Assets  (c).      An  Equity  of  Redemp- 
tion of  Freehold  (d)  or  Leasehold  (?)  Estates  is  equitable 
Assets ;  but  Chattels  mortgaged  and  redeemed  by  Execu- 
tors, have  been  held  Assets  at  Law  for  the  Surplus,  though 
recoverable  only  in  Equity  (/).    A  Domicile  in  India  being 
in  legal  Effect  a  Domicile  in  the  Province  of  Canterbury, 
the  Law  of  England  is  to  be  applied  in  the  Distribution  of 
personal  Estate  (g). 

It  is  an  established  Principle  in  the  Administration  of 
Assets  by  a  Court  of  Equity,  that  a  Creditor  having  two 
Funds  liable  to.  his  Claim,  his  Choice  shall  not  have  the 
Effect  of  disappointing  apother,  who  has  only  one  to  resort 
to,  but  he  shall  take  to  that  which  shall  leave  another  Fund 
for  another  Creditor  (A).  Hence  the  Term,  Marshalling  of 
Assets. 

This  Rule  is  of  great  Importance,,  for  where  there  are 
Creditors,  and  Legacies  are  given  to  Children  for  Portions, 
if  the  Creditors  were  suffered  to  exhaust  the  personal  Es- 
tate, it  might  be  the  Ruin  of  Families  (i).     It  takes  place 

(o)  2  Vera.  133.  (/)  3  P.  Wms.  344. 

(ft)  Dick,  387.  (g)  5  MadcL  379. 

(c)  2  Atk.  293.  8  Ves.  26.  0*)  8  Ves.  388.  395.  9  Ves. 
7  Ves.  319.  209. 

(d)  1  Atk.  60.   2  Atk.  294.         (t)  Arabl.  128. 
(*)3  P.  Wms.34 1 .8  East465. 

a  a  2 
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in  Favour  of  simple  Contract  Creditors  and  Legatees,  De^ 
visees  and  Heirs,  (a)  and  a  few  other  Cases,  but  not  in  favour 
of  the  next  of  Kin  (6),  nor  to  pay  Charity  Legacies  (c),  nor  as 
it  should  seem  in  favour  of  an  Executor,  or  Residuary  Lega- 
tee^). To  let  in  Creditors  upon  the  personal  Assets,  the 
Court  willfcdirect  a  Debt  due  to  the  King,  to  be  satisfied  out  of 
the  real  Estate  (e).  Where  a  Mortgagee  of  Freehold  and  Co- 
pyhold Estates,  and  who  is  likewise  a  Specialty  Creditor,  ex- 
hausts the  personal  Assets,  the  simple  Contract  Creditors  are 
intitled  to  stand  in  his  place  pro  tanto  against  both  Freehold 
and  Copyhold  Estates  (/).  Legatees  are  intitled  to  mar- 
shal as  against  Estates  descended,  but  not  as  against  Es- 
tates devised,  unless  the  Land  devised  be  expressly  sub- 
jected to  Debts  (§r),  or  mortgaged :  and  a  Widow  in  right 
of  her  bona  Paraphernalia  has  a  Claim  to  marshal  the 
Assets  as  against  real  Estates  descended  (k),  but  not  against 
real  Estates  devised  (i).  Where  a  Creditor  subjects  a  spe- 
cific Legacy  to  his  Debt,  the  specific  Legatee  in  a  Court  of 
Equity  will  stand  in  his  Place,  and  so  will  pecuniary 
Legatees  (k). 

The  Payment  of  Debts  is  a  leading  Duty  of  an  Execu- 
tor; the  Order  in  which  Assets  are  administered,  and  what 
constitutes  a  legal  Debt  are  pure  Questions  of  Law ;  and 
where  a  Doubt  is  entertained,  the  Course  is  to  retain  the 
Bill  with  Liberty  to  the  Party  to  proceed  at  Law :  in  dis- 
posing of  the  personal  Estate  of  the  Deceased,  the  Order 
of  Payment  is  thus  laid  down  in  a  Work  of  authority  (/)  : 

"  1st.  Funeral  Charges  and  Expences  of  Probate  or  taking 
out  Letters  of  Administration  (m) ;  Sndly .  Debts  due  to  the 

(a)  4  Bro.  C.  C.  411.  (A)  1  Atk.  441.  3  Atk.  369. 

(b)  1  P.  Wms.  680.  Ambl.  (t)  2  P.  Wms.  544.  notis 
158,217.701.714.                      Ambl.  6. 

(c)  2  Ves,  52. 4  Br.  C.C.  153.  (*)  1   P.  Wms.  729-  2  P. 

(d)  1  Vos.  252.  Wms.  81.  190. 

(e)  1  Vera.  455.  (0  2  Selw.  N.  P.  708. 
(/)  7  Ves.  460.  8  Ves.  382.  (m)  3  Atk.  1 1 9.  Ball,  N.  P. 
(g)  1  P.  Wms.  201.  1 43. 
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Xtog  fcy  Record  or  Specialty  (a)  ;  Sdly.  Debts  due  to  the 
Post-Office,  not  exceeding  51.  (ft),  Debts  due  from  an  Over- 
■eer  of  the  Poor,  by  virtue  of  his  Office  (c) ;  4thly.  Debts  by 
Mortgage  (d),  by  Judgments  in  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  doggitted  according  to  Stat. 
4.  &  6.  W.  &  M.  c.  80,  and  in  other  Courts  of  Re- 
cord; and  by  Decrees  in  Courts  of  Equity,  according  to  their 
respective  Priorities  (e)  ;  5thly.  Recognizances  at  Common 
Law ;  Statutes  Merchant  and  Staple(/),  and  Recognizances 
in  the  Nature  of  Statutes  Staple,  pursuant  to  Stat.  23  Hen. 
8.  c.  6,  forfeited-,  6thly.  Arrears  of  Rent  due  at  the  Death 
of  the  Testator  or  Intestate,  either  on  a  Parol  Lease,  or 
Lease  by  Deed  (g\  Debts  by  Specialty,  as  Bonds,  Da- 
mages upon  Covenants  broken,  <fcc. ;  7thly.  Debts  by  simple 
Contract,  as  Bills  of  Exchange,  Promissory  Notes,  Bank- 
ers' Checks,  Shop-Debts,  &c. ;  8thly.  Legacies." 

A  Judgment  not  doggitted,  in  a  Course  of  Administration, 
may  be  postponed  to  a  Bond-Debt ;  at  Law  it  could  not  be 
pleaded  against  a  simple  Contract  Debt  (h)  :  a  Warrant  of 
Attorney  is  not  a  Specialty  within  the  Statute  of  Limita- 
tions, it  could  not  be  declared  on  as  such,  but  must  be  taken 
to  be  a  Contract  without  Specialty  (i).  The  Recital  of  a 
Debt  in  a  Deed,  does  not  make  it  a  Specialty  IXebt(k) ; 
and  in  distributing  the  Assets  of  a  Feme  covert  deceased,  a 
Bond-Creditor  has  no  Priority,  the  Bond  considered  as  such 
is  void  (I). 

To  pursue  this  Subject  further,  would  exceed  the  Limits 

(a)  2  Stat.  22.  33.  Hen,  8.  (/)  4  Rep.  59.  b.  5.  Rep. 
*.  39.                                            28.  b. 

(b)  9  Add,  c.  10.  s.  30.  (g)  Carth.  51 1.  3  Lev.  26?. 
U)  17  Geo.  2.  c.  38.  s.  3          Ld.  Raym.  516. 

(d)  1  Bro.  P.  C.  66.  (A)  1  Esp.  3 1 3.  6  T.  R.  384, 

(e)  1  Stra.  1028.  3  P.  Wms.  1  Bos.  and  P.  307- 
401.  n.  Ca.  Temp.  Talb.  217.  (t)  2  Stark.  234. 
4  Bro.  P.  C.  287. 1 1  V«s.  125.  (*)  1  Ves.  313. 
I9Vw.58$.  (/)8  Ves.  258. 
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of  this  Work ;  from  the  preceding  Observations,  sufficient 
may  be  collected  to  enable  the  Junior  Practiser  to  investi- 
gate real  and  personal  Assets,  and  to  meet  the  Specialties  of 
a  variety  of  Cases  which  may  occur :  if  more  extensive  In- 
formation be  required,  the  elaborate  Productions  of  the  able 
and  learned  Authors  before  referred  to,  will  be  found  suffi- 
ciently instructive  for  every  Purpose  (a). 

Having  the  Materials  to  prepare  the  Charge  against  the 
Defendants  the  Executors,  it  may  be  useful  to  observe  that 
if  the  Decree  directs  the  Master  in  taking  the  Accounts  to 
distinguish  what  is  Principal  of  the  Testator's  personal  Es- 
tate, and  what  is,  Interest,  it  will  be  necessary  to  make  that 
Distinction  in  the  Charge,  as  it  frequently  happens  that  the 
Executors  make  no  such  Distinction  in  their  Accounts.  All 
Monies  due  in  the  Testator's  Life  Time,  and  owing  at  his 
Death,  (although  a  Part  might  have  been  Interest  on  Mort- 
gages, Bonds,  or  other  Securities)  are  considered  as  Prin- 
cipal :  the  Interest  to  be  calculated  pursuant  to  the  Decree 
is  such  only  as  hath  accrued  due  on  Mortgages,  Bonds, 
and  other  Securities  carrying  Interest,  and  on  the  Testators 
personal  Estate,  if  put  out  to  Interest  by  his  Executors 
since  his  Decease ;  the  Executors  may  be  charged  with  In- 
terest on  Balances  in  their  Hands,  though  not  prayed  by  the 
Bill,  where  they  arise  subsequently  (fi)  :  and  if  in  forbear- 
ing to  sue,  any  Loss  is  incurred,  the  Executor  may  be 
charged  for  wilful  Default  (c);  but  this  Liability  would 
cease,  if  the  Fund  be  retained  with  the  Acquiescence  of  the 
Party  intitled  (d).  After  a  Bill  filed,  an  Executor  will  not 
in  strictness  be  allowed  Payments  voluntarily  made  without 
Suit:  a  Judgment  confessed  by  an  Executor  pending  a 
Suit  in  Equity,  will  not  be  allowed  in  an  Account  of  As- 
sets (  e) ;  so  in  the  Courts  of  Law,  after  Action  brought, 
the  Executor  cannot  pay  another  Creditor,  unless  the  Latter 

(*)  Madd.Chancery,Toller.  (c)  1  Wils.  Rep.  222. 

Ex.  Selw.  N.  P.  Com.  Dig.  (d)  2  Cox.  63. 

(b)  1  Ja.  and  Wa.  43.  (e)  1  Vern.  457. 
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has  obtained  a  Judgment  (a)  ;  but  tbe  Executor  may  con- 
fess a  Judgment  to  a  Creditor  in  equal  Degree  with  the 
Plaintiff,  pending  the  Action  (6),  and  the  Consent  of  one 
Executor  will  bind  all  the  others,  either  in  or  out  of 
Court  (c\ 

The  Charge  upon  the  Executors  is  usually  taken  from 
the  Schedule  to  the  Defendant's  Answer  or  Examination 
or  Evidence  aliunde  in  the  Cause ;  for  the  Form  see  Title, 
"  Charges  and  Discharges?  in  a  subsequent  Part  of  this 
Work.  The  Charge  must  be  copied  upon  unstamped  Paper, 
and  left  at  the  Master's  Office,  and  a  Warrant  taken  out 
at  the  Time  of  leaving,  which  must  be  served  in  the  usual 
Manner  on  the  Defendants  Clerk  in  Court,  and  under- 
written as  follows: — '•  The  Plaintiffs  have  left  their  Charge 
against  the  Defendants  G.  W.  and  W.  J.  for  the  personal 
Estate  of  the  Testator,  received  by  them.*'  Every  other 
Warrant  on  the  Charge  must  be  underwritten,  "  to  proceed, 
(or  peremptorily  to  proceed  as  the  Case  may  be)  on  the 
Plaintiff's  Charge  against  the  Defendants  G.  W.  and 
W.  J."  On  attending  the  Master,  the  Plaintiff's  Solicitor 
in  support  of  the  Charge,  reads  from  the  Office-Copy  of 
the  Defendant's  Answer  and  Examination,  or  from  any 
other  Evidence,  such  as  entries  in  Books  of  Account,  <fec. 
the  several  Items  which  compose  the  Charge,  and  if  in  pro- 
ceeding, any  Item  should  be  disputed,  a  Query  is  set  against 
it,  and  a  Warrant  must  be  taken  out  and  served  under- 
written, "  To  proceed  upon  and  settle  the  queried  Item  in 
Plaintiff's  Charge;  and  upon  the  Attendance,  Mien  the 
Query  is  disposed  of,  and  the  whole  Charge  gone  through, 
and  all  Queries  displaced,  the  Master  marks  the  Charge 
allowed,  which  should  be  carefully  attended  to :  this  Pro- 
ceeding may  be  the  Subject  of  Attendance  on  several 
Warrants. 

(a)  1  P.  Wras.  295.    3  P.         (b)  1  P.  Wms.  295.     Forr. 
Wm8.401.  225. 

(c)4Madd.  51. 
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The  Proceedings  on  the  Charge  against  the  other  Exe- 
cutors are  similar  where  they  account  separately. 

When  the  Charges  have  been  allowed,  unless  the  Defen- 
dants bring  in  their  Discharge  immediately,  a  Warrant  must 
be  taken  out  to  compel  them  so  to  do.  Three  Warrants 
must  be  taken  out  and  served,  and  the  Service  verified 
upon  Oath  before  the  Master  will  prepare  his  Report*  The 
Warrants  should  be  underwritten  as  follows:  "  At  which 
Time  the  Defendants  G.  W.  and  W.  J.  the  Executors,  are 
to  bring  in  their  Discharge."  The  third  Warrant  is  pe- 
remptory, and  should  be  so  underwritten.  When  the  De- 
fendants have  brought  in  their  Discharge,  an  Office-Copy 
must  be  taken,  and  the  Warrants  taken  out  by  the  Defen- 
dants to  proceed  thereon  attended.  If  the  Defendant's 
Solicitor  does  not  proceed  upon  their  Discharge  with  that 
Expedition  which  the  Rules  of  Practice  permit,  the  Plain- 
tiffs Solicitor  may  take  out  a  Warrant  to  proceed  and  serve 
upon  the  Defendant's  Clerk  in  Court.  Those  Warrants 
should  be  underwritten,  "  To  proceed  on  the  Defendant, 
G.  W.  or  W.  J.'s  Discharge" 

In  Case  of  affected  Delay,  either  Party  may  take  out 
Warrants  to  proceed  on  any  Subject  before  the  Master, 
without  regarding  which  Party  furnishes  him  with  the  par- 
ticular Subject  on  which  the  Proceedings  are  founded :  or  an 
Order  may  be  obtained  to  authorize  the  Master  to  proceed 
de  die  in  diem,  which  is  not  imperative  on  the  Master, — he 
may  avail  himself  of  it,  or  not,  in  his  Discretion  (a).  A 
co-Defendant,  if  interested  in  taking  the  Account  against 
the  Executor,  it  should  seem  may  apply  for  Leave  to  attend 
the  Master  in  taking  the  Account  (6).  ' 

When  the  Warrant  on  the  Discharge  is  attended,  the 
Master  will  require  the  Defendant  to  produce  Vouchers  for 
all  his  Payments  above  40s.  All  Sums  not  exceeding  40s. 
will  be  allowed  from  the  Answer  or  Examination,  swearing 

peremptorily  to  the  Fact  of  Payment,  for  what  and  to  whom 

* 

(a)  1 1  Ves.  362. 5  Ves.  423.     (6)  1 6  Vcs.  49. 2  Madd.  Cha.469, 
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pud,  and  not  qualified  by  Belief  (a),  unless  it  appears  to  be 
a  Payment  for  which  a  Receipt  ought  to  have  been  taken :  and 
in  an  old  Case,  it  is  said  that  they  should  not  exceed  J(?100  in 
the  whole  (6) ;  but  the  Court  in  one  Instance  directed 
the  Master  to  allow  upon  Affidavit  Items,  the  Vouchers  of 
which  had  been  impounded  in  the  Ecclesiastical  Court  (c). 
The  Admission  in  the  Defendant's  Answer,  or  Examina- 
tion, may  be  read  against  him  in  support  of  the  Charge, 
but  not  for  him;  nor  can  he  make  it  Evidence,  but 
nib  mode ;  as  where  the  Discharge  immediately  follows  the 
Admission,  stating  as  one  substantive  Act,  that  he  received 
a  certain  Sum,  which  Sum  he  paid,  unojlatu,  the  Applica- 
tion must  immediately  follow  the  Receipt.  But  if  the 
Receipt  and  Payment  are  stated  as  distinct  and  indepen- 
dent Items,  and  to  have  been  at  different  Periods,  and  not  as 
one  Transaction,  the  Defendant  will  not  be  allowed  to  avail 
himself  of  the  Payment  in  his  Discharge  (d)  ;  and  the  like 
Rule  applies  to  an  Affidavit  in  support  of  the  Discharge. 

The  Warrants  upon  the  Discharge  should  be  strictly 
attended;  but  if  the  Parties  who  might  resist  a  Claim  do  not 
attend,  it  is  the  Master's  Duty  to  take  the  Account  as  care- 
fully as  if  they  did  (e). 

The  Plaintiff's  Solicitor  must  take  Copies  of  the  Charges 
and  Claims  of  Debts,  Legacies,  Ac.  left  at  the  Master's 
Office,  and  if  any  of  the  Charges  or  Claims  appear  objec- 
tionable, these  Objections  must  be  urged  to  the  Master, 
upon  an  Attendance  on  the  Warrants  taken  out  to  proceed 
thereon,  who  will  allow,  disallow,  or  make  such  Alterations 
in  the  Claim,  as  may  appear  to  him  necessary.  If  any  Party 
should  be  dissatisfied  with  the  Master's  Determination,  such 
Party  may  afterwards  take  the  Opinion  of  the  Court  there- 
on, by  Exceptions  to  the  Master's  general  Report.  The 
Method  of  doing  this  will  be  explained  hereafter. 

(a)  2  Vera.  176.  2  Ch.  Ca.  (d)  1  Ves.  546.  7  Ves.  404, 
249.    2Atk.410.  587.     19  Ves.  582.    AmbL 

(b)  1  Vera.  470.  609.    5  Taunt  246. 

(r )  8  Ves,  1 46,  (e)  2  Sch.  and  Left.  300. 


8«8  PRACTICAL  DIRECTIONS 

■ 

Or  if  the  Party  dissatisfied  is  desirous  of  a  more  imme- 
diate Determination,  he  may  apply  by  Motion  or  Petition 
to  the  Court,  that  the  Master  may  be  at  Liberty  to  make  a 
separate  Report  on  the  special  Matter.  The  Order  passed 
and  entered,  and  served  upon  the  adverse  Clerk  in  Court, 
must  be  left  at  the  Master's  Office,  and  a  separate  Report  made 
upon  the  special  Matter ;  and  it  should  seem,  the  Opinion 
of  the  Court  may  be  taken  thereon  immediately,  by  filing 
Exceptions  to  the  Report,  and  setting  them  down  for  Ar- 
gument. Sometimes  the  Opinion  of  the  Court  may  be 
obtained  in  a  more  summary  Way,  by  special  Motion,  pro- 
perly adapted  to  the  Case. 

In  the  Administration  of  Assets,  under  a  Creditor's  Bill, 
Executors  are  not  bound  to  plead  the  Statute  of  Limita- 
tions ;  and  if  they  do  not,  the  Creditor  filing  the  Bill  will 
have  a  Decree  on  behalf  of  himself,  and  all  other  Creditors, 
and  he  will  be  paid ;  but  the  Course  of  Practice  in  the  Mas- 
ter's Office  is,  for  the  Master  to  take  the  Objection  against 
other  Creditors  coming  in  before  him  and  to  exclude  from 
the  Distribution  those,  who,  if  the  Statute  of  Limitations  or 
other  legal  Objections  are  brought  forward,  cannot  make 
their  Claims  effective  (a) :  it  should  be  further  observed, 
that  an  open  Account  between  the  Testator  and  a  Creditor 
would  not  be  within  the  Statute  of  Limitations  (b) ;  for 
though  Length  qf  Time  forms  no  Bar  to  an  Account,  as 
between  Merchant  and  Merchant ;  yet  if  Dealings  between 
them  have  ceased  for  several  Years,  and  one  of  them  dies, 
the  Survivor  must  resort  to  his  Remedy  at  Law  (c).  If  all 
Accounts  have  ceased  above  Six  Years,  the  Statute  of  Limi- 
tations would  be  a  Bar  (d).  The  Difference  between  Mer- 
chant's Accounts  and  others,  seems  to  be,  that  as  to  the 
former,  a  Continuation  of  Accounts  afterwards,  will  prevent 
the  Statute  running  against  the  previous  Accounts ;  but  as 

(a)  15  Ves.  498.  1  Atk.  (6)  1  Vern.  456. 
526.  13  Vcs.  469.  19  Ves.  (c)  2  Vern.  276. 
583.     I  Eq.  Ca.  Abr.  305.  (d)  18  Vcs.28«.  6  Ves.  382. 
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to  others,  will  be  a  Bar  to  all  before  Six  Years;  but  it 
should  seem,  a  new  Item  in  any  Account,  within  Six  Yews, 
takes  the  whole  Account  out  of  the  Statute  (a).  A  stated 
Account,  between  the  Testator  and  a  Debtor,  to  be  available, 
need  not  to  be  signed  by  the  Party,  for  it  is  not  the  signing, 
but  the  keeping  it  any  length  of  Time  without  Objection, 
which  binds  and  prevents  entering  into  an  open  Account  after. 
wards  (6) ;  and  amongst  Merchants,  it  is  held  to  amount  to  an 
Allowance  of  an  Account  current  (c) ;  with  respect  to  fo- 
rtign  Merchants,  it  is  considered  as  a  stated  Account  (d)  .-  the 
Hule  that  a  stated  Account  shall  not  be  unravelled,  and 
that  it  carries  Interest,  will  not  prevail  against  an  apparent 
Fraud  (c) ;  and  where  no  Fraud  is  charged,  but  the  Ac- 
count is  directed  to  stand,  with  Liberty  to  surcharge  and 
falsify,  some  specific  Error  must  be  assigned  (/) ;  it  is  not, 
however,  confined  to  mere  Errors  of  Fact;  advantage 
may  be  taken  of  Errors  in  Law  (g),  and  the  Onus  pro- 
banda is  always  on  the  Party  having  that  Liberty.  The  Court 
considering  it  a  stated  Account,  establishes  it ;  if  any  Omis- 
sion can  be  shewn,  for  which  Credit  ought  to  be  given,  that  is 
a  Surcharge .-  if  any  Item  is  shewn  to  be  a  wrong  Charge, 
that  is,  a  Falsification,  hut  it  must  be  by  Proof  on  his 
Side;  and  hence  the  Distinction  between  general  Cases  of 
open  Account,  and  Leave  given  to  surcharge  and  falsify, 
for  the  Latter  must  be  made  out  (A).  A  Judgment  at  Law 
may  be  impeached  for  Fraud,  but  not  for  Irregularity  (t). 

The  Charges  and  Claims  of  Creditors  and  Legatees  com- 
ingin under  a  Decree  for  administering  the  Assets,  must  be 
brought  into  the  Master's  Office,  before  his  General  Report 
in  the  Cause  is  signed,  in  strictness  before  it  is  finally  set- 

(a)  6  Term.  Rep.  89.  '  (J)  3  Bro.  C.  C.  266.     5 

[6)2Atk.  252.  Ves.   837.     9    Ves.   266.    J  4 

(c)  2  Vem.  276-  Ves.  579. 

(rf)  2  Ves.  239.  (#)  2  Atk.  112. 

(<r)2  Atk.  119.  (A)  2  Ves.  566. 

(i)  2  Dow.  529. 
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tied  (a).  The  peremptory  Advertisement  fixes  a  Period 
within  which  they  are  to  be  brought  in,  but  though  the 
Time  should  have  elapsed,  they  will  be  let  in  at  any  Time, 
while  the  Fund  is  in  Court  (b).  And  after  the  Report  is 
filed,  and  before  the  Fund  is  distributed,  a  special  Applica- 
tion by  Motion*  or  Petition  may  be  made,  and  the  usual 
Order  obtained  for  the  Master  to  inquire  whether  the  Party 
has  any  and  what  Claim  or  Demand  on  the  Estate ;  but 
the  Party  applying  must  be  at  the  Costs  of  the  Reference. 

In  a  Creditor's  Suit,  where  the  Court  by  its  Decree  has 
assumed  the  Administration  of  the  Assets,  a 'Creditor  is  not 
permitted  to  proceed  at  Law,  he  must  abide  by  the  Suit : 
if  the  Parties  are  guilty  of  Delay,  which  is  not  accounted 
for,  the  Court  will  give  Leave  to  a  Creditor  coming  in  and 
proving  to  prosecute  the  Suit ;  any  Creditor  may  obtain 
the  Order  (c)  :  and  if  the  Suit  abates,  it  seems  that  a  Creditor 
is  intitled  to  revive  (d) ;  or,  as  it  should  seem,  he  may 
come  in  under  a  general  Decree,  without  reviving  (e) :  and 
if  a  Creditor  coming  in  be  interested  in  Part  only  of  the  De- 
cree, and  not  in  the  whole,  on  the  Ground  of  Delay,  he  has 
been  at  Liberty  to  prosecute  the  Suit  (/) ;  and  in  a  Suit 
not  by  Creditors,  but  by  Next  of  Kin  against  an  Adminis- 
tratrix ;  for  the  Purpose  of  prompting  to  Diligence,  in  the 
Case  of  unreasonable  Delay,  the  Court  has  given  Leave  to 
a  Creditor  to  prosecute  a  Decree,  improperly  neglected  to  be 
carried  into  Effect  (g) ;  but  an  Assignee  of  an  unascer- 
tained Interest  in  a  Suit,  cannot  upon  Petition  be  made  a 
Party ;  he  must  file  a  supplemental  Bill :  the  utmost  Ex- 
tent the  Court  could  go,  would  be  to  make  an  Order  to 
secure  the  Fund  in  Court  (A). 

Where  a  Plaintiff  in  a  Creditor's  Suit  dies  after  a  De- 
cree, the  Creditors  desiring  to  prosecute,  should  move  for 

(a)  7  Ves.  587.  (d)  2  Eq.  Ca.  Abr.  3. 

(b)  11  Ves.  602.     I  Madd.  (e)  19  Ves.  585. 
529.                                                   ( /)  5  Madd.  3. 

(c)  2  Ves.  j.  165.    2  Madd.         (g)  3  Meri.  458. 
R»p.  183.  (A)  6  Madd.  59. 
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Leave  to  file  a  supplemental  Bill,  if  the  Representative  of 
the  deceased  Plaintiff  does  not  revive  within  a  certain  Time ; 
and  that  Service  of  the  Order  upon  them  should  be  good 
Service  (a). 

The  Solicitor  for  a  Creditor  must  prepare  a  Charge  (for 
the  Form,  see  Title  "  Charges  and  Claims'")  which  must  be 
copied  upon  unstamped  Paper,  and  left  at  the  Master's  Of- 
fice, to  whom  the  Cause  is  referred ;  and  an  Affidavit  (see 
Title  "  Affidavit")  by  the  Creditor  in  support  of  his 
Charge,  must  be  properly  ingrossed  and  sworn  at  the  Mas- 
ter's Office,  to  whom  the  Cause  is  referred  ;  or  in  his  Ab- 
sence, at  the  Public  Office,  and  left  with  the  Charge.  A 
Warrant  upon  leaving  must  be  taken  out  intitled  in  the 
Cause,  and  underwritten  "  G.  B.  a  Bond  or  simple  Contract 
Creditor,  (as  the  Case  is)  of  £.  M.  the  Testator,  has  left  a 
Charge  of  Debt,  and  an  Affidavit  in  support  thereof/'  and 
served  upon  the  respective  Clerks  in  Court  for  the  Parties 
interested  in  the  Distribution  of  the  Assets;  and  Warrants 
"  to  proceed  on  the  Charge  of  6.  B.  a  Creditor,  &c.™  must 
be  taken  out  and  served  successively,  and  attended  until  the 
Charge  is  disposed  of:  and  the  Solicitor  should  carefully 
attend  to  the  Charge  being  marked  allowed  by  the  Master, 
and  when  the  Report  is  settled,  that  the  Charge  is  included 
in  the  Report  or  the  Schedule. 

Creditors  for  small  Sums  of  Twenty  Pounds  or  Twenty- 
five  Pounds  each,  or  under,  are  allowed  to  join  in  one 
Charge,  but  separate  Affidavits  by  each  Creditor,  in  Sup- 
port of  their  respective  Debts,  are  required  (b). 

The  Affidavits  of  Parties  in  Support  of  Claims  are  re- 
ceived in  the  Master's  Office,  merely  to  give  that  Assurance 
that  a  Debt  is  due ;  but  if  the  Debt  be  contested,  no  Atten- 
tion is  given  to  the  Affidavit  (c)>  it  must  be  investigated 
before  the  Master,  either  by  a  general  Set  of  Interrogato- 
ries, for  the  Examination  of  every  Creditor,  who  brings  in 
his  Claim,  or  by  a  distinct  Set  of  Interrogatories,  to  meet 

(a)  4  Madd.  392.         (6)  2  ChH.  14.  (c)  19  Vet.  196. 
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the  Case  of  a  particular  Creditor.  If  a  separate  Set  of 
Interrogatories  are  left  for  the  Examination  of  one  Credi- 
tor* Doubts  formerly  were  entertained  whether  these  Inter- 
rogatories should  be  settled  by  the  Master,  as  in  the  ordinary 
Course  of  Proceeding;  in  which  Case  the  Creditor's 
Solicitor  will  be  intitled  to  a  Copy  of  the  Interrogatories, 
and  to  attend  the  Master  to  settle  them,  and  to  prepare  and 
put  in  the  Examination  :  or  whether  the  Defendant  is  to  be 
examined  upon  Interrogatories  left  at  the  Examiner's  Office 
for  that  Purpose:  it  seems  to  be  the  generally  received 
Opinion,  that  the  Interrogatories  must  be  settled  by  the 
Master  as  for  the  Examination  of  a  Party  in  the  Cause; 
the  Creditor  by  making  his  Claim,  and  coming  in  under  the 
Decree,  being  considered  in  Relation  to  the  Cause,  a  Party 
to  it;  and  the  Practice  seems  so  settled  (a).  If  it  should 
be  found  necessary  to  examine  any  Witnesses,  either  for  or 
against  the  Creditor's  Claim,  such  Witnesses  must  be  exa- 
mined upon  Interrogatories  filed  with  the  Examiner,  or  by 
Commission,  in  the  usual  Way.  A  Creditor,  or  other 
Claimant,  may  take  Exceptions  to  so  much  of  the  Master's 
Report,  as  relates  to  his  Debt  or  Claim,  and  sometimes  will 
be  driven  to  the  Necessity  of  establishing  his  Claim  by  the 
1  Verdict  of  a  Jury  in  an  Issue  or  an  Action  brought  against 
the  Executors  for  that  Purpose,  by  the  Direction  of  the 
Court :  but  if  an  Action  is  brought  against  the  Executors 
by  a  Creditor,  without  Leave  of  the  Court,  the  Executors 
may,  after  a  Decree,  obtain  an  Injunction  to  restrain  his 
Proceedings  at  Law,  which  the  Court  will  order  and  extend 
to  stay  Trial ;  and  if  the  Action  be  brought  before  Bill 
filed,  and  the  Creditor  discontinues,  he  will  be  allowed  to 
prove  his  Costs  at  Law,  in  addition  to  his  Debt  (6) ;  coming 
in  under  the  Decree,  he  is  quasi  a  Party ;  and  if  he  files  a 
new  Bill,  a  Plea  of  lis  pendens  will  hold  (c). 

638.    8  Ves.   520.    2  .  Cox. 
201. 

(<• )  Red-  Ch.  PL  203, 


(a)  16  Ves.  239. 

(6)3 

Br. 

C.   C. 

23, 

,      1 

Br.     C. 

C. 

183. 

4 

Ves. 
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Simple  Contract  Creditors  have  no  Interest  allowed, 
though  a  Trust  out  of  a  real  Estate  be  created  for  Pay- 
ment of  Debts  and  Legacies,  and  the  Interest  of  Debts  in 
aid  of  the  personal  Estate  (a) :  a  Work  of  deservedly  high 
Reputation  seems  to  lay  down  the  Rule  generally,  that  a 
Claim  for  Interest  must  be  founded  on  Contract,  Agreement, 
or  Demand  of  Debt  (6) ;  from  whence  it  seems  to  follow, 
that  on  liquidated  Claims  Interest  is  allowed  from  the  Time 
the  Principal  becomes  due  and  payable,  and  that  all  Debts 
carrying  Interest  in  their  own  Nature,  have  Interest  computed 
upon  them  as  of  course  (c) ;  an  Account  regularly  stated  arid 
settled  carries  Interest  from  theTime  of  Acknowledgment (d); 
but  the  Balance  of  a  mutual  Account  does  not  (e) :  and  if  an 
Account  be  decreed  it  carries  no  Interest,  though  the  Master's 
Report  be  confirmed  (/).  But  Interest  has  been  allowed  on 
Agreements  in  Writing,  to  pay  by  Instalments  (</) ;  and  on 
a  Written  Contract  for  a  Sum  of  Money  payable  on  De- 
mand, or  on  a  Day  certain,  from  the  Time  of  the  Demand 
made,  or  the  fixed  Time  of  Payment  (h) :  on  negotiable 
Securities,  as  Bills  of  Exchange,  Notes  of  Hand  payable 
on  a  Day  certain,  or  on  Demand ;  from  the  Time  of  their 
becoming  payable,  or  Demand  made(i).  The,  Words 
bearing  Interest,  or  with  legal  Interest  on  Demand,  carry  In- 
terest from  the  Date  (Jc) ;  and  an  Award  carries  Interest  from 
the  Time  of  Demand  made(Z).  Interest  on  a  Money 
Bond,  where  no  Day  of  Payment  is  specified  in  the  Con- 
dition, is  calculated  from  the  Date  (m) ;  and  at  Law,  where 

(a)  2  Ves.  364,  587.    4  Ves.  (/)  2  Ves.  588. 

816.    2  Atk.  108.  (g)  3  Ves.  133. 

(6)  1  Madd.  Cb.  611.     1  (h)  5  Ves.  803.     17  Ves. 

Bro.  C.  C.  239.     5  Ves.  801.  27.    1  Campb.  50.   3  Campb. 

1  Campb.  50.  468. 

(c)  2  Black.  Rep.  761.    3         (i)  Coop.  29, 
WiU.  205.     4  Bro.  C.  C.  318.         (*)  I  Stark.  452,  507. 

(<*) 2  Ves. 365.  2Bro.  C.C.3.  (/)  3  Campb.  468. 

(e)  Dick.  428.  (m)  7  T.  R.  124. 
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Goods  are  to  be  paid  for  by  Bill,  Interest  is  due  from  tntf 
Time  at  which  the  Bill,  had  it  been  given,  would  have  be- 
come payable ;  and  so  where  Credit  has  been  given  upon  a 
Sale,  by  a  Note  in  Writing,  till  a  specific  Day,  Interest  is 
recoverable  in  the  Shape  of  Damages,  from  that  Period  (a): 
and  Interest  has  been  recovered  on  the  Deposit,  where  a 
Purchase  went  off  from  a  Defect  of  Title,  calculated  from 
the  Time  when  the  Purchase  would  have  been  completed  (6); 
and  it  has  been  said  that  wherever  Interest  would  be  given 
at  Law,  in  the  Shape  of   Damages,  the  Party  claiming 
against  the  Assets  in  a  Court  of  Equity,  would  be  entitled  to 
what  he  would  have  recovered  at  Law(c),  contrary  to  a  former 
Decision  of  Lord  Thurlow.     On  a  Promissory  Note,  the 
Rate  of  Interest  given  in  Damages  at  Law,  has  been  5 
per  Cent,  (d)9  and  the  like    Interest  has  been  given  on 
Affirmance  by  the  Court  of  Exchequer.     Under  a  Con- 
tract in  Equity  to  give  Promissory  Notes,  Interest  at  51.  per 
Cent,  has  been  allowed  (e) ;  but  the  usual  Rate  of  Interest 
in  the  Court  of  Chancery ,  is  41.  per  Cent:  where  Money  had 
been  advanced  by  an  Auctioneer  upon  Goods  deposited  for 
Sale,  the  Court  directed  Interest  to  be  computed  at  the  lat- 
ter Rate  (/).     On  Debts  carrying  Interest,  Courts  of  Law 
in  the  Shape  of  Damages,  give  Interest  up  to  the  Day  on 
which  final  Judgment  may  be  signed  (g) ;  so  in  the  Court 
of  Chancery,  Interest  is  computed  by  the   Master  upon 
Debts  and  Securities  carrying  Interest  up  to  the  Date  of  his 
Report;  but  it  seems  that  no  Interest  subsequent  to  the 
Judgment  can  be    recovered  at   Law,   without   a  fresh 
Action  (A) :  and  in  like  Manner,  subsequent  Interest  from 
the  Confirmation  of  the  Master's  Report  can  be  obtained 

(a)  13  East.  98.  1  Bos.  and  (*)  17  Ves.  27.     2  Campb. 

Poll.  337.     3  Taunt.  157.  472,  480. 

(5)  1  Moore,  322.  (/)   Hay  v.  Billing.  10th 

(c)  12  Ves.  129. 2  Cox.  420.  Dec  1822. 

((f)  8  Ves.  803.   1  Bos.  and  (g )  2  Burr.  1 077.  2  T.R.58- 

PulL  2d.  (A)  2  Ves.  j.  162.    4  Bra. 

C.  C.  318. 
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only  upon  the  Hearing  for  further  Directions :  if  Interest 
be  not  given  or  reserved  by  the  Decree,  the  Question  of 
Interest  has  been  held  to  be  Matter  of  re-Hearing,  and 
not  to  be  decided  on  Petition;  but  the  Point  may  be 
raised  on  further  Directions  (a).  When  the  Master  is 
directed  to  calculate  subsequent  Interest,  the  Course  of  the 
Court  is  to  calculate  Interest  upon  those  Debts  upon  which 
Interest  has  been  calculated  before  the  Report;  and- only 
to  state  the  principal  Money  due  on  the  other  Debts,  which 
upon  the  Face  of  the  Report  do  not  carry  Interest  (J), 
though  liquidated  by  the  Report,  but  not  in  their  Nature  car* 
lying  Interest  (c):  but  on  further  Directions  the  Court 
sometimes  gives  Interest  on  Demands  not  originally  carry- 
ing Interest;  where  it  appears  that  Interest  was  not  given, 
from  the  Circumstances  not  being  before  the  Court,  until 
after  the  Report  was  made  (d>,  or  where  there  has  been  gross 
sod  wilful  Misconduct,  subsequent  to  the  Decree  by  Delay  in 
carrying  it  into  Effect  (e) ;  but  it  may  not  be  improper  to 
remark,  that  the  mere  Ground  of  the  Demand  being  liqui- 
dated by  the  Report,  or  any  delay  which  it  should  appear, 
that  the  Party  claiming  Interest  might  by  due  Diligence 
have  prevented,  or  which  the  ordinary  and  usual  Course 
of  Proceeding  in  the  Cause  has  occasioned,  the  Court  has 
held  not  sufficient  to  dharge  the  other  Party,  or  the 
Estate  with  subsequent  Interest  (/). 

As  generally  simple  contract  Debts  do  not  carry  Interest, 
under  this  Head  may  be  comprised,  Notes  payable  on  a 
Day  uncertain,  Book  or  Sltop  Debts  (g)>  a  mere  Loan  of 
Money  where  no  Contract  to  pay  Interest  is  expressed  or 
implied  from  die  Usage  of  Trade,  or  other  special  Circuit 

(a)  4  Bio.  C.  C.  318.  (d)  2  Ves.  j.  162.     1  Bro. 

(6)4   Brp.  C,  C.  318.    2  a  C.  41.     Diok.  139. 

Cox.  242,  (<?)  1  Ves.  j,  452,    2  Ve* 

(c)2  Ves.  j.  157.  1  Ja.  and  j, 36,  471. 

W,187.                        .  (/)2Vcs.j.  169.notis.716. 

(JT)3V      135. 

Vol.  I.                             a  a 
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stances  (a)>  a  Demand  for  Money  had  and  received  (b),  or 
for  Work  and  Labour  (c) ;  Arrears  of  Maintenance  (d),  or 

.  of  Rents  and  Prqfits,  Arrears  of  Jointures  or  Annui- 
ties (e) ;  and  Rent  Charges,  unless  secured  by  a  Clause  of  re- 
Entry,  or  a  Penalty  upon  the  grantor  (f)9  so  Bail  in  Error 
paying  the  Debt  of  the  Principal  upon  Bond:  all  rank  as  simple 
contract  Creditors  f£),  though  Judgment  be  obtained  at 
Law.  To  increase  a  Verdict  by  adding  Interest,  omitted  by  a 
Jury,  has  been  refused  (*g). 

The  general  Rule,  that  the  Master  in  computing  Interest 
on  a  bond  Debt,  shall  not  go  beyond  the  Penalty,  is  clearly 
established,  and  firmly  adhered  to  (h) ;  but  it  should  seem 
there  are  Cases  where  the  Rule  bends  to  Circumstances  (») : 
if  the  Party  has  been  retrained  by  Injunction  from  pro. 
ceeding  at  Law  (&)*>or  a  Creditor  by  Elegit  Jias  been  called 
upon  to  account  in  Equity ;  or  a  Judgment  Creditor,  a 
Trustee  in  Possession  under  the  Will  of  the  Debtor,  applying 
all  the  Rents*  ih  discharge  of  other  Debts,  has  not  retained 
any  Part  towards  his  otfa  Debt  (Z) ;  or  where  Advantage 
baa  been  made  of  the  Money,  or  if  the  Bond  be  a  collate- 
ral Security  (fn) ;  and  at  Law  in  an  Action  upon  a  Judg- 
ment recovered  on  a  Bond,  Interest  has  been  given,  in  the 
Shape  of  Damages  beyond  the  Penalty  (n) ;  but  the  Rule 
is  90  obstinate  and  inflexible,  that  it  would  require  a  very 
strong  Case,  and  very  special  Circumstances  to  induce  the 

,.  Court  to  break  through  it.    If  a  Bond  is  secured  by  a 


(a)  15  East  223. 

(3)  1  Bcw.  and  Pull.  306. 
2  Bos.  and  Pull.  467. 

(c)  1  Hen.  Bl.  303. 

(<0  14  Ves.  516. 

(e)  17  Ves.  106. 

(/)2P.Wms.l63,  2Atk. 
211,411.    3Atk.  570. 

(j)2Anstr.558.  2Ves.71-6. 

(*g)  1  Do.  and.  Ry.  16. 

(h)  Dougl.  49.    3  Bro  C.C. 


489.     1  Vcs.  j.  451.     5  Ves. 
331.     17  Ves.  106. 

(t)3Vcs.  557.  6  Ves.  411. 
9  Ves.  41. 

(*)  1  Vern.  349.  Stow.  P.  C. 
15. 
'    (/)  1  Ball,  and-  Beat  238. 

(m)  14  Vos.  460.  pi.  3.  2 
Bro.  P.  C.  251.38a 

0)  1  East  436.    2  Term. 
Rep.  388. 
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Judgment  for  the  Penalty,  Interest  is  computed  upon  the 
Principal  secured  by  the  Bond,  to  the  Date  of  the  Report, 
but  not  so  as  to  exceed  the  Penalty  (a);  and  a  Creditor  . 
having  Securities  by  Bond  and  Mortgage,  if  he  sues  upon 
the  former,  the  Master  cannot  allow  Interest  beyond  the 
Penalty  ;  but  as  the  same  Sum  is  secured  by  a  Penalty, 
and  a  specific  Lien ;  and  the  latter  is  to  secure  Payment  not 
of  the  Bond,  but  of  the  Sum  for  which  it  was  given  with 
Interest,  the  Creditor  may  resort  to  either,  and  he,  may 
recover  on  the  Mortgage,  Interest  beyond  the  Penalty  of 
the  Bond(J>),  though  the  Mortgage  be  asaSurety  only :  upon 
a  single  Bond,  for  securing  a  Passage  to  India,  Interest  is 
not  recoverable,  unless  specially  reserved  (c).  Interest  is 
not  allowed  on  Judgments  at  Law,  unless  founded  on  a 
Debt  in  its  Nature  carrying  Interest,  or  in  a  Penalty  (d), 
and  when  Interest  is  allowed,  the  Computation  is  made 
upon  the  original  Debt  to  the  Date  of  the  Report.  Interest 
is  not  allowed  on  Judgments  of  Assets  quondo  acciderint  (c), 
nor  on  Judgments,  founded  either  on  the  Judgment  of  a 
foreign  Couil(f),  or  on  simple  contract  Debts.  Interest  is  not 
allowed  upon  Interest  of  a  Bond-Debt  in  a  Report  (g),  nor 
upon  the  Rents  and  Profits  of  an  Estate  (A).  Upon  a  Bond 
executed  in  Ireland  for  a  Debt  contracted  in  England,  Irish 
Interest  is  computed  (*).  Compound  Interest  is  allowed 
where  there  are  regular  Accounts  settled  from  Time  to 
Time  in  all  Cases,  except  that  of  a  Mortgage ;  and  in 
Merchants1  Accounts  always,  on  the  Ground  of  an  original 
Contract  of  which  the  settling  Accounts  in  that  Way  is 
Evidence  (&) ;  or  if  there  be  a  Contract  express  or  implied, 
from  the.  Nature  of  the  Dealings  between  the  Parties  (I): 

(n)  3  Ves.  557.  (y)  1  Ves.  j.  99.  1    Ja.  and 

(•)  17  Ves.  106.  Wa.  39. 

(c)  1  Bos.  and  Pull.  837,  (A)  For.  2  Dad.  Dig.  476. 

(rf)2   Fonbl.    Eq.   429.    2  (,")  2  Atk.  382. 

Va.j.  137.  4Bto.  C.  C.318.         (i)3  Bro.C.C.410. 

M  2  Ves.  176.  (/)2Ves.j.lo.  9Ves.223. 

(/JlCampb.  1 80. 1  Stark.2 1 9. 
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but  it  seems  decided  as  between  Mortgagor  and  Mortgagee, 
that  Interest  cannot  be  turned  into  Principal,  without  the 
Privity  of  the  Mortgagor  (a),  and  unless  there  be  some 
Writing  signed  by  the  Parties  (A). 

Clams  of  Legatees  and  Next  of  Kin  coming  in  under  a 
Decree :  when  brought  into  the  Master's  Office,  the  Course 
of  Proceeding  is  similar  to  the  Proceeding  upon  Charges  by 
Creditors ;  the  Formidce  mil  be  found  in  another  Part  of 
this  Work,  under  the  Titles  of  Charges  and  Claims.  Under 
this  Head  it  may  be  useful  to  observe,  that  Legacies  are  not 
within  the  Statute  of  Limitations ;  they  are  not  barred  by 
Length  of  Time ;  they  may  have  been  kept  back  on  account 
of  all  the  Debts  not  being  paid :  but  the  Court  acting  upon 
a  consistent  Principle,  after  a  Lapse  of  Time  and  Acquies- 
cence, will  presume  Payment,  which  unless  repelled  by 
Evidence  of  particular  Circumstances  will  be  conclusive  (c). 
The  Presumption  has  been  held  to  prevail  after  a  Lapse  of 
Forty-four  Years  without  Demand  (d):  so  after  Forty 
Years  ($),  and  even  Twenty-five  Years  (/) ;  but  it  should 
seem  that  where  the  Presumption  has  been  admitted,  the 
Circumstances  have  been  such,  as  to  lay  a  Ground  for  the 
Presumption/^.  In  a  recent  Instance,  the  Ecclesiastical 
Court  decreed  Payment  of  a  Legacy  after  a  Lapse  of 
Twenty-six  Years,  though  the  Length  of  Time  had  been 
irregularly  and  loosely  accounted  for  (A).  If  a  Legatee  has 
been  kept  in  Ignorance  of  his  Right,  it  should  seem  the  Pre- 
sumption cannot  be  raised  (i) ;  but  where  a  Person  has  not 
been  heard  of  for  a  great  Length  of  Time,  Twenty-three 

(a)  4  Ves.  128.  (/)  4  Bro.  C.  C.  210. 

(6)  1  P.  Wm*.  653.  (g)  3  Bro.  C.  C.  96. 

(c)  2  Atk.  251.  1  Fonbl.  (A)  Ducket  and  Wife  v. 
Eq.  332.  2  Ves.  j.  11.  280.  Clarke,  Arches  Court,  1822. 
571.    Beam.  PI.  168.  MS.S. 

(d)  2  Vera.  20.  2  Ves.  j.  2.  (t)  Sol.  Ca.  Ch.  2.    2  Ves. 

(e)  2  Ves.  j.  II.  4Bro.C  C.  II. 
j.  115. 
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\'ean(a)t  or  even  Fourteen  Years  (o),  he  will  be  taken  to 
he  dead:  an  Annuity  unclaimed  for  a  great  Length  of 
Time,  has  been  presumed  to  be  satisfied  (r)  ;  but  the  short 
Period  of  Five  or  Six  Years  have  been  held  not  sufficient  to 
raise  the  Presumption  (d).  If  a  Doubt  be  entertained,  as 
to  a  Figure  in  the  Gift  of  a  Legacy,  whether  it  be  a  Three 
or  an  Eight,  a  Reference  will  not  be  made  to  a  Master  (e) ; 
the  Court  will  direct  an  Issue  (J). 

A  Husband  claiming  a  Legacy  Jure  Uxorit,  if  he  has 
not  made  an  adequate  Settlement  before  Marriage  (g),  will 
not  be  allowed  to  obtain  his  Wife's  Fortune,  without  mak- 
ing a  Provision  (A).  An  inadequate  Settlement  voluntarily 
made  after  Marriage  has  been  held  not  to  vary  the  Rule  (t) ; 
and  as  the  Spiritual  Court  cannot  enforce  a  Settlement,  the 
Court  of  Chancery  will  restrain  by  Injunction,  Proceed- 
ings by  the  Husband  there  (it);  for  the  like  Reason,  an 
Action  at  Law  cannot  be  maintained  for  a  pecuniary  Le- 
pwy  (I),  nor  will  her  Consent  to  the  Disposal  of  her  For- 
tune be  taken,  until  the  Subject  is  ascertained  (m) :  all 
Persons  claiming  through  or  under  the  Husband  by  Opera- 
tion of  Law  or  otherwise,  are  within  the  Rule ;  Assignees 
take  subject  to  the  Wife's  Equity,  and  are  bound  to  make 
a  proper  Settlement  (n),  which  is  usually  one  Fifth  of  the  ■ 
Dividends  and  Interest  upon  the  Husband,  and  the  Residue 
upon  the  Wife  for  her  sole  and  separate  Use  during  their 
joint  Lives,  with  a  Power  by  the  Wife  to  give  another  Fifth 
to  the  Husband  by  Will ;  the  Residue  subject  to  Mainle- 

(o)  IS  Ves.  362.  (i)  t  Atk,  448. 

(b)  6  Ves.  603.  4  Barn,  and  (A)  1  Atk.  516.  2  Atk.  420. 
Aid.  433.  Pro.  Ch.  548. 

(c)  2  Atk.  71.  (0  B  Term.  R.  690.    Poake 
(rf)  13  Ves.  362.                         73. 

(0  1  P.  Wms.  421.  (fB)  8  Yes.  164.     12  Ves. 

(/)  4  Ves.  770.  174.     1  Anslr.  93. 

(g)  3  Atk.  400.  (n)  3  P.  Wins.  382   2  Ves. 

(A)  2  P.  Wins.  639.  3  P.  680.  3  Ves.  421.  ll  Ves.  101, 
Wmi.205.     J3Ves.6. 
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nance  to  accumulate ;  and  with  the  Principal  to  go  to  the 
Children  at  Twenty-one,  or  Marriage;  or  if  only  one 
Child,  to  that  Child ;  and  in  the  Event  of  a  second  Marriage, 
a  Power  to  the  Wife  of  appointing  to  each  Child  by  the  first 
Marriage  (a) :  if  no  Children,  and  the  Husband  survives : 
in  Default  of  Appointment,  to  her  Next  of  Kin,  exclusive 
of  the;  Husband  (6).  Sums  under  2001.  or  10L  Annual 
Payment,  seem  to  form  an  Exception  (c)  ;  but  where- 
ever  a  Woman  is  or  has  been  married,  a  positive  Affi- 
davit, that  the  Legacy  has  not  been  in  any  Manner  settled, 
is  required  before  Payment  will  be  directed  by  the  Court(tf). 
A  Legacy  to  a  Married  Woman,  for  her  oxen  Use  and  Be- 
nefit, does  not  give  her  a  separate  Estate  (e\ 

A  Legacy  to  an  Infant  or  Absentee,  under  the  Provisions 
of  the  Legacy  Act  (f),  which  applies  to  Infancy  or  Ab- 
sence of  a  Legatee  beyond  Sea,  may  be  paid  into  Court  by 
Order  to  be  obtained  upon  a  Motion  with  Notice  or  Peti- 
tion, and  laid  out  and  invested  in  Bank  Annuities ;  and  the 
Infant  when  he  comes  of  Age,  or  the  absent  Legatee,  may 
by  Petition  obtain  Payment.  The  Court  has  declared  (g), 
that  in  future  it  would  not  give  Costs  of  a  Suit  to  secure  a 
Legacy  out  of  a  Testator's  Estate,  as  the  Executor  could 
safely  act  under  that  Statute.  Payment  of  the  Infant's 
Legacy  to  his  Father,  is  not  valid  (A) ;  but  if  the  Will 
gives  it  to  him  to  be  divided  between  himself  and  Family,  it 
may  be  paid  to  the  Father  («).  Where  a  Legatee  is  abroad, 
Payment  under  a  general  Power  of  Attorney,  executed  by 
him,  though  not  authorizing  Payment  of  the  Legacy 
specifically,  has  been  held  regular  (k). 

(a)  5  Ves.  398.  (/)  36  Geo,  3.  c.  52.  s.  32. 

(b)  8  Ves.  74.  37  Geo.  3.  c.  135. 

(c)  Ord.    Can.      Be.   Ed.  (g)  4  Ves.  630. 

464.  5  Ves.  74g.  n.  1.  Ja.and         (A)  1  P.  Wms.  285.   1  Eq. 


Wa.69, 

(rf)  2  Cox.  157. 
(is)  5  Madd,  491, 


Ca.  Abr.  300.  3  Bro.CC.  97. 

(i)  3  Bro.CC.  186.  8  Ves, 
142. 

(k)  2  Cox,  390. 
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Specific  Legatees  are  pud  intoto,  and  not  in  Average:  on 
a  Deficiency  of  Assets  to  pay  Legacies,  they  are  not  bu- 
lled to  Contribution  from  the  pecuniary  Legatees,  and 
therefore  pay.  none  to  them  (a) ;  and  upon  a  Deficiency  to 
pay  both,  the  specific  Legatee  takes  his  whole  Legacy,  but 
be  abates  in  proportion  with  other  specific  Legatees ;  a  spe- 
cific Legacy  vests  immediately  upon  the  Death  of  the  Tes- 
tator, and  carries  Interest  from  that  Period,  as  in  the  In- 
stance of  Stock  specifically  given  (6).  A  demonstrative  Legacy 
differs  from  other  general  pecuniary  Legacies,  in  being 
payable  out  of  a  particular  Fund ;  but  it  is  so  far  specific  as 
not  to  abate  (c) :  a  Donatio  causa  Mortis  must  be  made  in 
the  last  Sickness,  and  requires  an  actual  Delivery  of  the 
Gift(d). 

Here  we  should  remark,  as  to  Interest  upon  Legacies, 
the  general  Rule  of  the  Court;  that  where  no  Rate  of 
Interest  is  specified  by  the  Will,  Interest  is  to  be  computed 
upon  a  pecuniary  Legacy,  at  41.  per  Cent,  only  from  the 
End  of  the  Year,  after  the  Death  of  the  Testator,  whe- 
ther charged  on  real  or  personal  Estate,  or  upon  Property 
productive  or  unproductive  (e),  although  the  Fund  pro- 
duces 51.  per  Cent ;  and  the  Interest  will  not  be  increased 
by  the  Effect  of  Appropriation  (/  ) :  generally  a  Legacy 
payable  in  Future  does  not  carry  Interest  before  the  Time 
of  Payment,  and  although  it  be  given  to  an  Infant  (g) :  but  a 
Legacy  to  a  legitimate  Child,  not  otherwise  provided  for  (A), 
the  Case  of  a  Residue,  or  special  Circumstances  of  an  In- 
tention to  give  Interest,  to  which  may  be  added  a  Legacy 

(o)  I  P.  Wms.  403.    3  P.  (*)  1  Ves.  408.    7  Ves.  97. 

Wms.  385.     19  Ves.  645.  8  Ves,  410.     10  Ves.  13.     3 

(6)  4  Ves.  1 75,  751 ,  6  Vf*.  Madd.  61.1  Scho.  and  Lefr.l  i. 

345.  6  Madd.  345,  (/)  2  P.  Wms.  343.  2  Atk. 

(c)  2  Ves,  j.  640,  109. 6  Ves.  520.  J  Ja,  &W.137 

d)  3  P.  Wms.  357,  ?  Vas.  (#)  4  Ves,  1. 

462.    1  Ves.  j.  546.  (A)  3  Ves.  13,  286.  3  Atk. 

109,  216.   J  Cox.  241. 


876  PRACTICAL  DIRECTIONS 

in  Satisfaction  of  a  Debt,  are  Exceptions ;  but  the  latter 
must  be  payable  immediately  on  the  Death  of  the  Testator, 
from  which  Period  Interest  is  always  given  by  the  Court  (a) : 
and  it  should  be  observed,  that  Legacies  carry   Interest 
until  actual    Payment,   whatever  Time  may  elapse  (ft); 
but  if  it  can  be  clearly  shewn,  that  there  are  no  Debts,  the 
Court  will  distribute  the  Fund  before  the  Twelve  Months  (e) ; 
unless  some  other  Period  is  fixed  by  the  Will  (d).  The  Rate 
of  Interest  upon  Legacies  seems  to  be  regulated  by  the 
Value  of  the  Currency  of  the  Country  to  which  the  Testa- 
tor belonged,  the  Locality  of  the  Property,   or  where  the 
Payment  is  to  be  made  (e),  and  the  Legatees  reside  (f) :  a 
Legacy  by  a  Testator  living  in  Ireland  to  be  paid  in  Eng- 
land, has  been  held  to  carry  41.  per  Cent  and  not  Irish  In- 
terest (g) ;  so  a  Testator  living  in  the  West  Indies  describing 
the  Legacy  as  sterling  Money,  Interest  has  been  given  at 
41.  per  Cent  (A) ;  but  where  Legacies  were  given  in  Jamaica 
Currency ',  and  the  Fund  carrying  Jamaica  Interest  kept 
there,  Jamaica  Interest  was  allowed  (t) ;    but  not  where 
the  Assets  and  Executors  were  in  both  Countries,  and  the  Le- 
gatees are  living  here  though  given  in  Jamaica  Currency(Xr); 
so  under  Indian  Wills,  if  to  be  paid  in  England,  Indian 
Interest    is    not  allowed  (I);    by    a   recent    Decision,    a 
Legacy  in  a  foreign  Country  and  Coin,  as  Sicca   Rupees, 
by    a    Will   in    India,   if  paid    by   Remittance    to  this 
Country,  must  be  paid  according  to  the  current  value  of  the 
Rupee  in  India,  without  Regard  to  Exchange  or  Expense 
of  Remittance  (m). 

(a)  3  Atk.  98.  1  Bro.  C.  C.  (/)  1  Vcs.  427,     10  Vcs 

296.  330.  3  Bro.  C.  C.  38,  50, 

(A)  13  Vcs.  333  [g)  3  Bro.  C.  C.  53. 

(c)  10  Ves.  13.  (h)  3  Bro.  C.  C.  50. 

(</)  1  Vet.  j.  367.     7  Vcs.  (0  $  Ves.  199.  9  Ves.  267. 

524.     8  Ves.  413.  1  Bq.  Ca.  Abr.  280. 

(<?)  1   P.  Wms.  690.    2  P.  (A)  10  Vcs.  330. 

JYins.  80.    2  Atk.  465.  (I)  Ibid. 

(m)  16  Ves.  461. 
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In  taking  die  Executorship  Accounts,  it  should  be  fur- 
ther observed,  that  if  a  Legatee  die  in  the  Life-time  of  the 
Testator,  the  Legacy  is  lapsed,  unless  it  be  a  joint  Legacy  (a), 
or  a  Tenancy  in  common  with  Survivorship  (ft),  though 
Representatives  are  expressed  in  the  Gift  (c) ;  and  the  same 
Rule  holds  as  to  a  Devisee  of  real  Estate,  where  he  dies 
VUa  Tesiatoris  (d) ;  but  if  Interest  be  given  on  a  Legacy, 
however  small  (*),  or  as  a  Provision  for  Maintenance,  if  equal 
in  Amount  to  the  Interest  (/),  the  Legacy  is  vested,  un- 
less a  contrary  Intention  is  shewn  by  the  Will  (g*) :  where  a 
Legacy  is  given  to  one,  and  if  he  die  before  Twenty-one, 
over  to  an  other,  and  the  first  Legatee  die  before  Twenty- 
one,  in  the  Testator's  Life-time,  the  Legacy  goes  over  and 
is  not  lapsed  (A)  ;  and  so,  where  personal  Property  is  given 
to  one  for  Life,  and  after  his  Decease  to  another,  this  vests 
in  the  latter,  though  he  die  in  the  Life-time  of  the  first 
Taker ;  and  his  Representatives  are  intitled  to  the  Legacy 
when  it  becomes  due  (i).  Where  Money  is  given  to  be 
paid  at  a  future  Time  out  of  a  real  Estate,  and  the  Lega- 
tee dies  before  the  Time,  it  sinks  into  the  Estate  (k)  ;  and 
so  where  the  Legacy  is  charged  on  a  real  Estate  to  be  pur- 
chased with  the  Residue  of  a  personal  Estate  (?) ;  and  whe- 
ther the  Gift  be  by  a  Parent  (m),  or  a  Stranger  (n)  charged 
in  the  first  Instance  upon  Land,  or  as  auxiliary  to  the  per- 
sonal Estate  (o),  though  with  Interest  (p)  ;  if  the  Legatee 

(a)  3  P.  Wnis.  113.  Ambl.  (h)  IP.  Wms.  343. 

36,  175.  (i)  1  Bro.  C.  C.   1J9,   123, 

(o)  2  Vem.  207.  181,  288.     13  Ves.  108.     15 

(c)  1  P.  Wms.  83.     1   Bro.  Ves.  122. 

C  C.  84.  (*)  1  Atk.  503,  512.    3  P. 

(tf)2Cbx.  121.  Wms.  J38? 

00  1  Ves.  1 18.  6  Ves.  249,  (/)  2  Cox.  247. 

fc  Bro.  C.  G.  305.  (m)  3  Bro.  C.  C.  1 10. 

(j)  2  Bro.  C.  C.  3.  105.  (»)  1  Atk.  485. 

416.  (o)2  P.  Wms.  612. 

(g)  3  Atk.  645.  1  Ves.  118.  (p)  1  Bro.  C.  C.  106.  n. 
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die  before  it  is  payable,  the  Legacy  sinks  into  die  Land,  as 
well  in  the  Case  of  an  Haeres  foetus  as  Haeres  natus  (a),  and 
the  Distinctionaseems  to  hold  where  the  Legacy  is  charged  on 
both  personal  and  real  Estate,  if  the  former  is  sufficient, 
the  Legacy  is  payable  thereout  (i),  or  if  only  partly  so,  as 
much  as  it  will  extend  to  pay,  will  be  vested  and  go  to 
Representatives  (c). 

It  may  be  useful  in  this  Place  to  observe  that  a  pecuniary 
Legacy  is  a  Satisfaction  of  a  Debt  owing  to  a  Legatee,  pro- 
vided it  be  equal  to  (d),  or  greater  than  the  Debt  (e) ;  but 
any  trifling  Circumstance  will  take  it  out  of  the  Rule :  on 
the  other  Hand,  if  the  Legacy  be  less,  it  is  not  even  pro  tanto 
a  Satisfaction  (f),  neither  is  a  specific  Bequest,  unless  ac- 
cepted as  such(g-)  ;  nor  if  the  Debt  due  to  the  Legatee  be 
unliquidated,  or  upon  an  open  or  running  Account,  or  con- 
tracted ranee  making  the  Will  (h)  :  a  Legacy  has  been  held 
not  to  be  an  Extinguishment  of  a  negotiable  Security  (i) :  to 
satisfy  a  Debt,  the  Legacy  must  be  payable  immediately  on 
the  Testator  8  Death  (Jc);  if  the  Debt  be  payable  one 
Month  after  the  Death,  and  the  Legacy  six,  it  is  not  a 
Satisfaction  (t) ;  a  Legacy  payable  on  a  Contingency  is 
not  a  Satisfaction  (m). 

It  might  be  improper  to  pass  over  without  Notice,  the 
Duty  payable  upon  Legacies ;  it  has  been  held  that  a  Le- 
gacy paid  into  Court  and  invested  previous  the  48  Geo.  3. 

(a)  2  P.  Wms.  277.  (g)  1  Cox.  49. 

(ft)  3  Atk.  69.  (A)  1  P.  Wms.  299.    2  P. 

(c)  2  P.  Wms.  278,  613.    3  Wms.  342.     1  Ves.  324.     1 

Atk.  320.  Esp.  187. 

(rf)  2  Vera.  498.  Mose.  8.  (i)  3  Ves.  564. 

(e)   11   Ves.   544.      2  P.  (A:)  3  Atk.  98.     IBio,  C.C. 

Wms.  132.     1  Ves.  263,    3  296. 

Yes.  544.  (I)  2  P.  Wms.  552.    1  Bio. 

(/)  2  P.  Wms.  616,  Mose.  C.  C.  29. 

295.  (m)  2  Atk.  301. 
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is  a  sufficient  Appropriation,  and  not  liable  to  the  Duty  (a); 
and  a  Legacy  directed  to  be  paid  without  Deduction, 
throws  the  Legacy  Duty  upon  the  Executors  (ft) ;  and  an 
Exemption  from  Duty  has  been  considered  as  an  Augmen- 
tation of  the  Legacy,  and  payable  out  of  a  specific  Fund(c), 
and  so  a  Substitution,  or  a  subsequent  Addition  to  a  Legacy 
is  attended  with  the  Incidents  to  the  original  Legacy  (d): 
and  recently,  where  the  Residue  was  given  absolutely  to 
the  Testator's  Daughter  and  her  Husband  a  Stranger  in 
Blood,  the  Wife  taking  a  direct  and  definite  Interest 
as  to  a  Moiety,  the  Duty  of  One  per  Cent,  only  was  held  to 
be  payable  by  her,  and  as  to  the  other  Moiety  by  the  Hus- 
band, Ten  per  Cent  (e). 

Lastly,  as  to  the  Costs  of  proving  Debts  and  Legacies  by 
Persons  not  Parties  to  the  Suit,  the  general  Rule  is,  that 
Creditor*,  Legatees,  and  Next  of  Km  going  in  before  the 
Master,  to  prove  their  Debts  and  Claim  their  Legacies 
and  Shares,  as  such  pay  their  own  Costs  of  so  doing,  and 
are  allowed  none ;  but  if  after  establishing  their  Debts  and 
Claims,  they  are  permitted  to  mix  in  the  Cause,  as  if  they 
had  been  Parties,  then  in  respect  of  such  Proceedings,  they 
may  be  intitled  to  their  Costs  (/) ;  but  we  are  told  in  a 
recent  Case,  that  although  a  Creditor  who  proves  his  Debt 
generally  has  no  Costs,  yet  if  his  Proof  be  beneficial  to  the 
Estate,  as  for  Instance,  where  he  saves  by  it  the  Expences 
of  a  Suit,  and  there  are  extraordinary  Costs,  the  Court 
will  give  than  upon  Petition  (g) :  and  a  Legatee  agreeing 
after  a  Decree  for  administering  the  Estate  in  Chancery, 
obtained  by  another  Legatee,  to  stop  Proceedings  in  a  Suit 
previously  instituted  by  him  in  the  Exchequer,  has  been  al- 
lowed his  Costs  up  to  the  Time  of  his  having  Notice  of 

(a)  2  Men.  45.  3  Meri.  154.         (c)  8  Price,  80. 

(b)  1  Swanst  562.  (/)  1 0  Ves.  355.    6  Madd. 

(c)  7  Price.  241  f  110. 

(d)  6  Madd.  30.    3  Bro,         (g)  6  Madd.  01. 
C.  C.233.     1  Ves.  j.  270. 
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such  Decree  (a) ;  but  a  Creditor  proceeding  at  Law  against 
an  Executor  after  Notice  of  a  Decree,  is  considered  so  far 
guilty  of  a  Contempt,  that  upon  an  Application  to  restrain 
him,  he  will  not  be  allowed  the  Costs  of  the  further  Pro- 
ceedings at  Law,  nor  the  Costs  of  the  Application  (6) ; 
in  a  Creditor's  Suit,  the  Decree  directs  that  such  Creditors 
as  shall  come  in  and  prove  their  Debts,  before  they  are  ad- 
mitted as  such,  are  to  contribute  a  proportion  of  the  Ex- 
pences  of  the  Suit,  to  be  settled  by  the  Master;  but  in 
respect  to  Contribution,  it  should  be  remarked,  if  the  Plain* 
tiff's  Solicitor  neglects  to  pursue  die  usual  Directions  for 
Contribution,  and  a  Creditor  coming  in  under  the  Decree, 
is  allowed  to  prove  his  Debt,  the  Plaintiff  waives  all  Claim 
toContribution  afterwards :  where  Creditors  had  come  in  and 
proved  their  Debts,  and  to  obtain  Payment,  applied  to  the 
Plaintiff's  Solicitor  to  attend  at  the  Accountant-General's 
Office  with  the  Report  and  Proceedings,  tendering  a  Fee  of 
Six  Shillings  and  Eight-pence  for  his  Attendance,  which  he 
refused,   insisting  upon  One  Shilling  in  the  Pound  on 
their  respective  Debts,  as  their  Proportion   and  Contri- 
bution towards  the  Ex  pences  and  extra  Costs  of  the  Suit, 
and  also  Six  Shillings  and  Eight-pence  for  his  Attendance. 
Upon  Application  to  the  Court  that  the  Solicitor  might  be 
ordered  to  attend,  the  Vice-Chancellor  decided  that  the  So- 
licitor had  no  right  to  the  Deduction  claimed,  and  that  he 
was  obliged  to  attend  at  the  Accountant  General's  Office 
with  the  Report,  upon  the  Application  of  every  Creditor  upon 
Payment  of  the  usual  Fee  of  Six  Shillings  and  Eight- 
pence  only ;  and  his  Honour  made  an  Order  to  that  Effect, 
and  visited  the  Solicitor  with  Payment  of  the  Costs  of  the 
Motion  to  such  Creditors  who  had  tendered  the  Fee  of  Six 
Shillings  and  Eight-pence,  and  without  Costs  as  to  those  who 
had  not  (c).     Speeijic  Legatees  seem  to  enjoy  the  Benefit  of 
the  general  Rule,  with  the  Exception  of  Costs  occasioned 

(a)  1  Jac.  and  Wa.  229.  (c)  J  Madd.  447, 

(6)  3  Madd.  456. 
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by  Enquiries  respecting  their  specific  Legacies:  the  specific 
Legatee  is  only  intitled  to  contribute  as  far  as  the  Costs  of 
Enquiry,  as  to  his  specific  Legacy  (6).  In  Conclusion,  we 
should  remark,  that  the  Costs  of  Contribution  in  a  Credi- 
tor's Suit,  have  by  Direction  of  His  Honour  the  Vice- 
chancellor,  been  brought  under  the  Consideration  of  the 
Lord  Chancellor,  and  that  the  Matter  is  sub  Judice  (c). 

Where  the  Maintenance  of  Infants  is  directed,  and  the 
Master  is  to  enquire  what  is  proper  to  be  allowed  for  that 
Purpose ;  and  it  is  neeessary  to  obtain  such  Allowance  be- 
fore the  Master  has  made  his  General  Report  in  the  Cause; 
if  there  be  no  Direction  in  the  Decree  for  the  Master  to 
make  a  separate  Report,  an  Order  must  be  obtained  that 

the  Master  may  be  at  Liberty  to  make  a  separate  Report 
of  the  personal  Estate,  <&c.  and  what  is  proper  to  be  allow- 
ed for  the  Maintenance  of  the  Infants.    A  Notice  must  be 

given  of  the  Motion  (the  Form  see  under  Title.  "  Notices  of 
Motion");  and  an  Affidavit  of  the  Service  thereof  on 
the  respective  Clerks  in  Court,  made  and  filed,  and  an 
Office-Copy  obtained  to  read  in  Court,  on  the  Motion,  in 
Case  the  Defendants  should  not  appear.  A  Brief  should 
be  prepared,  stating  shortly  the  Manner  in  which  the  Plain* 
tills  the  Infants,  for  whom  Maintenance  is  required,  are 
intitled;  and  to  what  Property  in  the  Suit,  or  otherwise; 
and  it  should  include  a  short  Statement  of  the  Purport  of 
the  Decree.  The  Fee  to  Counsel  should  be  according  to 
the  Length  of  the  Brief;  and  the  Court  must  be  attended 
on  the  Motion,  with  the  proper  Papers  to  be  read  in  Support 
of  the  Application.  If  the  Court  makes  the  Order,  the 
Brief  must  he  left  with  the  Register,  who  will  draw  up  the 
Order,  which  must  be  passed  and  entered ;  and  if  the  De- 
fendants did  not  appear  on  the  Motion,  it  should  be  served 
on  their  Clerks  in  Court:  if  they  appeared  it  is  not  neces- 
sary to  serve  the  Order;  but  a  fair  practiser  usually  serves 
the  Order,  whether  the  adverse  Parties  appeared  or  not. 

(a)  5  Vea.  464.     1  Swanst.         (b)  Turner  v.  Turner,  20th 
S66.     Beam.  Coats,  17.  Nov.  1823.  MSS. 
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The  Order  usually  directs  the  Master  to  enquire  and 
state  whether  A.  B.  the  Father  of  the  Infants  was,  at  tJte 
Death  of  the  Testator,  and  now  is  of  ability  to  maintain 
and  educate  the  Plaintiff's,  his  Jnfant  Children,  suitable  to 
their  Fortunes  and  Situation  in  Life ;  and  if  he  should 
find  he  was  not,  at  the  Death  of  the  Testator  Able  to  do  aty 
then  he  is  to  enquire  and  state  who  has  maintained  an4 
educated  the  said  Infants  since  the  Testator's  Death,  and 
what  has  been  properly  expended,  or  ought  to  be  allowed  on 
that  Account,  and  out  of  what  Fund  the  same  ought  to  be 
paid ;  and  if  he  should  find  that  the  said  A.  B.  the  Infants' 
Father  is  not  now  of  Ability  to  maintain  and  educate  his 
Infant  Children  in  Manner  aforesaid,  the  Master  is  to  con* 
sider  and  state  what  will be  proper  to  be  allowed  toi  their 
future  Maintenance  and  Education ;  and  out  of  what  Fund 
the  same  ought  to  be  paid :  and  he  ii  also  to  make  a  sep** 
Hate  Report  as  to  such  Maintenance  and  Education,  <fec. 
'   The  Order  must  be  left  at  the  Master's  OJfk*  t  and  die 
Situation  of  the  Infants,  their  Ages,  the  Property  to  which 
they  are  intitled*  and  what  Suins  of  Money  have  been  ao* 
tually  expended,  and  in  what  Manner  the  same  has  been 
laid  out  and  applied ;  and  from  and  to  what  period  of 
Time  the  Allowance  for  Maintenance  is  claimed,  must  be 
brought  before  the  Master,  for  his  Consideration,  in  the 
Shape  of  a  State  of  Facts,  and  generally  a  Proposal  for 
future  Maintenance,  founded  upon  the  State  of  Facts,  is 
subjoined  thereto. 

The  Extent  of  the  Allowance  is  regulated  by  the  Age* 
Fortune  and  the  Manner  in  which  the  Infants  have  been 
previously  and  are  to  be  educated  in  future.  If  the  Facts  as 
stated,  have  not  been  verified  by  any  Proof,  in  the  Cause; 
such  as  the  Examination,  &c,they  should  be  supported  by 
Affidavit ;  and  upon  leaving  the  State  of  Facts  and  Proposal 
Warrants  must  be  taken  out  and  served,  underwritten  "  The 
Plaintiffs  have  left  a  State  of  Facts  and  Proposal,  for  the 
Maintenance  of  the  Plaintiffs  the  Infants,"  and  successive 
Warrants  to  proceed,taken  out  and  attended. 
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The  Master  having  prepared  a  Draught  of  his  separate 
Report,  a  Copy  thereof  must  be  taken,  and  carefully  pe- 
rused ;  and  such  Alterations  made  therein  as  may  appear  to 
be  necessary,  should  be  represented  to  the  Master, 
on  attending  the  Warrant  to  settle  the  Draught :  a  Warrant 
must  be  taken  out  and  served,  underwritten  "  The  Master 
has  prepared  a  Draught  of  his  separate  Report"  Other 
Warrants  must  be  taken  out  to  proceed  on  and  settle  th4 
Draught,  all  of  which  must  be  duly  served  on  the  Clerks  in 
Court  for  the  adverse  Parties.  When  the  Draught  of  the 
Report  is  settled,  the  Master  s  Clerk  will  transcribe  it :  and 
a  Warrant  must  then  be  taken  out,  and  underwritten — 
a  At  which  Time  the  Master  will  sign  his  separate  Report :" 
the  Report  must  be  filed  in  the  Report  Office,  and  an  Office- 
Copy  taken.  To  carry  these  Proceedings  into  Effect,  a 
Petition  should  be  presented,  stating  the  Decree,  Order, 
and  Report,  praying  that  the  Report  may  be  confirmed, 
and  that  the  Allowance  certified  therein  may  be  ordered  tot 
the  Maintenance  and  Education  of  the  Infants. 

It  should  not  escape  the  Attention  of  the  junior  Prac^ 
tiser,  thai:  it  has  been  held  Irregular  to  confirm  a  separate 
Report  of  Maintenance  on  Motion  (a).  The  Application 
would  be  at  the  Risk  of  Costs,  and  it  is  decidedly  Irregular 
to  set  down  the  Cause  for  further  Directions,  on  the  sepa- 
rate Meport;  a  Cause  so  set  down  has  been  struck  out  of  the 
general  Paper  of  Causes,  with  Costs,  the  Vice-Chancellor 
observing,  that  any  Order  upon  a  separate  Report  must  be- 
made  upon  Petition  (b)  ;  and  as  no  Exceptions  lie  to  a  Re- 
port of  Maintenance  (c),  whatever  Objection  there  may  be 
to  the  Report,  it  must  be  brought  before  the  Court  by  a 
Counter-Petition,  set  down  for  hearing  at  the  same  Time, 
when  the  original  Petition  for  confirming  the  Report  cornea 
en ;  unless  upon  the  Face  of  the  Report,  there  appear  suf- 
ficient Ground  to  raise  the  Question;   but  it  should  be 

(a)  5  Ves.  199.  (<?)  1  Bro.  C.  C.  577. 

(6)  3  Madd.  430. 
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observed,  that  all  the  Circumstances- must  appear  on  the 

Report,  and  no  matter  dehors  will  be  allowed  (a). 

The  Petition  must  be  intitled  in  the  Cause,  stating  the 

Title  of  the  Infants  to  the  Property  out  of  which  the  Al- 
lowance for.  Maintenance  is  prayed,  and  so  much  of  the 
Decree  and  Report  as  relates  to  the  Matter  in  Question.  (See 
Title  "  Petitions.'")  It  should  be  presented  to  the  Lord 
Chancellor  or  Master  of  the  Rolls,  in  Time  to  be  heard  on 
the  last  Saturday  in  Terra,  or  Petition-Day  after  Term* 
The  Lord  Chancellor  appoints  a  Day  for  bearing  Petitions 
presented  to  him,  in  the  Sittings  both  before  and  after  the 
Term.  The  Master  of  the  Rolls  hears  Petitions  presented 
to  him,  at  the  Rolls  the  Evening  before  the  first,  and  the 
Morning  after  the  last  Day  of  Term :  and  he  usually  ap- 
points another  Day  or  two  for  the  like  Purpose,  between  the 
Seals  after  Term.  A  close  Copy  of  the  Petition  must  be 
left  with  the  Petition  when  it  is  presented.  The  Petition 
being  answered,  will  be  set  down  in  the  Paper  of  Petitions, 
and  be  heard  in  its  turn :  and  distinct  Copies  of  the  Peti- 
tion with  the  Order  for  Attendance  thereon,  must  be  made 
and  served  on  the  Clerks  in  Court  for  the  adverse  Parties- 
two  clear  Days  before  the  Day  appointed  for  hearing  Peti- 
tions, and  an  Affidavit  of  Service  made  and  filed,  and  an 
Office-Copy  taken  to  read  in  Court,  if  the  other  Side  ahould 
not  appear  on  the  Hearing.  A  Brief-Copy  of  the  Petition  must 
be  given  to  Counsel,  and  the  Hearing  should  be  attended, 
with  the  Decree,  Report,  and  other  Papers  necessary  to  sup- 
port  the  Petition ;  and  if  the  Sum  allowed  for  Maintenance  ia 
to  be  paid  out  of  Money  in  the  Accountant  General's  Hands, 
his  Certificate  of  the  Money  in  the  Cause  must  be  produced 
and  read,  and  it  should  be  bespoke  at  his  Office  some  Days 
previous  to  the  Petition  coming  on :  the  Order  on  the  Peti- 
tion will  be  made  as  prayed,  unless  the  Court  should  be  of 
Opinion  that  the  Allowance  is  too  great,  or  some  Informality 

(a)  1  Ja.  and  Wa.  476.    6  Ves.  226. 
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appears.  The  original  Petition  must  be  left  with  the  Re- 
gistrar of  the  Day,  and  the  Order  drawn  up,  passed  and 
entered,  and  left  at  the  Accountant-General's  Office,  and 
the  requisite  Instructions  given  for  such  Transfers  or  Ac- 
counts as  the  Order  directs.  If  the  Order  directs  a 
Sale  of  any  Part  of  the  Stock,  a  Certificate  thereof  must 
be  obtained  from  the  Registrar,  which  upon  producing  the 
Order  and  Report  he  will  sign ;  and  it  must  be  left  with  the 
Accountant-General,  without  which  he  cannot  make  a  Sale. 
If  any  Monies  are  directed  to  be  carried  over  to  a  particu- 
lar Account,  the  Order  must  be  left  with  the  Accountant- 
General,  and  he  will  carry  the  same  over  in  his  Books,  and 
give  a  Certificate  thereof,  which  bis  Clerk  usually  files  in  the 
Report  Office,  and  takes  an  Office-Copy  of,  and  delivers  to 
the  Solicitor,  and  it  is  paid  for  according  to  its  length.  For 
a  Sale  of  Stock,  and  for  every  other  Act  done  by  the  Ac- 
countant-General pursuant  to  an  Order,  a  Certificate  is  given 
and  filed  at  the  Report  Office  (a). 

Having  detailed  the  Course  of  Practice  in  proceeding 
upon  a  Reference  for  Maintenance,  some  useful  Obser- 
vations upon  Maintenance  generally,  may  not  be  unac- 
ceptable. 

Maintenance  for  Infants  is  governed  by  Circumstances, 
and  decided  upon  the  Specialties  of  the  Application ;  the 
Establishment  of  the  Father,  and  the  Expectancies  of  the 
Children. 

A  Parent  is  bound  by  nature  to  support  his  Child,  unless 
he  is  totally  incapable  (6),  or  from  having  a  numerous  Fa- 
mily, borders  upon  Necessity  (c) ;  the  Application  of  the 
Interest  of  a  contingent  Legacy  towards  the  Maintenance 
of  a  Child,  has  been  allowed  only  in  Cases  where,  from  the 
Poverty  of  the  Parent,  the  Infant  is  in  Danger  of  perishing 
for  Want  (<£) ;  but  where  there  is  an  express  Direction  for 
(a)  For  the  Practice  at  the  Accountant- General's  Offict,  see 
Rands'  Chanc.  a  very  useful  and  correct  Work. 
(*)  1  Atk.  515.  (d)  3  Atk.  123. 

(c)2Atk.  330.  3  Atk.  60. 
Vol.  I.  o  c 
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Maintenance  by  the  Will,  the   Court  will  decree  an  Al- 
lowance without  regard  to  the  Ability  of  the  Father  (a). 

To  entitle  the  Father  of  an  Infant  Legatee  to  Mainte- 
nance, the  Rule  is  not  laid  down,  upon  the  Father's  abso- 
lute Insolvency  only,  but  Maintenance  is  given,  when  the 
Father  is  in  such  Circumstances  as  not  to  be  able  to  give 
the  Child  such  an  Education  as  is  suitable  to  the  Fortune 
which  he  expects  (6).     And  more  modern  Determinations 
seem  to  have  considered  Maintenance  upon  a  much  more 
extensive  Principle:    where  an  Application  was  made  to 
confirm  a  Report  of  Maintenance  allowing  Fourteen  Hun- 
dred a  Year  to  a  Father,  who  had  an  Estate  of  Six  Thou- 
sand, the  Infants,  six  in  number,  being  entitled  to  an  Estate 
of  Eight  Thousand    Six  Hundred   annual    Value;    Sir 
William  Grant,  M,  R.  in  confirming  the  Report  observed, 
"  that  it  would  be  very  loose  to  consider  any  particular  In- 
come, as  enabling  a  Father  to  maintain  his  Children :    To  a 
Nobleman,  Six  Thousand  a  Year  certainly  would  not  be 
thought  enough  to  exclude  him  from  requiring  some  Main- 
tenance out  of  his  Children's  Fortunes,  to  a  private  Gen- 
tleman it  may  be  otherwise ;   on  the  outside,  it  here  would 
seem  enough:   at  the   same  Time,   the  Expences  of  the 
Father's  Establishment,  and  his  Children's*  Expectations, 
are  to  be  looked  to :   it  would  be  a  harsh  Thing  for   the 
Court  to  oblige  the  Father  to  put  down  his  Establishment 
in  any  Part  to  educate  his  Children,  when  they  have  large 
Incomes  of  their  own  (c)." 

And  whether  Maintenance  shall  be  allowed  during  the 
Life  of  the  Father,  depends  upon  the  Circumstances  of  the 
Case(d);  but  wherever  Maintenance  is  allowed,  it  is 
always  paid  out  of  the  Interest  of  the  Infant's  For- 
tune (e)  ;  and  there  seems  to  be  no  Instance  of  its  being 
deducted    out  of  *  a    Legacy  left    by    a    Father    to    a 

(«)  4  Bro.  C.  C.  223.  3  Ves.         (*)  1  Coop.  52. 
730.  (rf)  1  Atk.  515. 

(6)  1  Cox.  80.  («£  2  Soh.  and  Left.  35. 
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Child,  or  out  of  a  Debt  due  from  the  Father  to  the  Testator, 
though  insisted  on  by  Creditors  (a).  A  Father  cannot  apply  a 
Legacy  left  by  a  Relation  to  his  Child  in  his  Maintenance, 
nor  can  he  place  him  out  Apprentice  with  the  Money  arising 
from  a  Legacy  (b).  Nor  can  an  Executor  justify  advancing 
a  Legacy  payable  at  twenty-one  to  an  Infant,  or  to  his 
Father,  except,  perhaps,  for  express  Necessaries  (c) ;  though 
there  are  Instances  where  Trustees  have  been  allowed  an 
Apprentice  Fee  paid  for  an  Infant  out  of  a  Legacy  (d). 
Maintenance  will  not  be  allowed  in  general  for  Time  past, 
though  under  Circumstances  it  has  been  allowed  (e). 

Where  the  Father  has  been  reported  not  of  Ability, 
Maintenance  has  been  allowed,  but  only  from  the  Date  of 
the  Report  (/).  Lord  Thurlow^  in  refusing  an  Applica- 
tion for  Maintenance  for  the  Time  past,  observed,  that  a 
Direction  to  Trustees  to  apply  the  Produce  of  a  Fund  in 
the  Maintenance  of  Infants,  was  construed  to  mean,  if  there 
w  no  Maintenance  due  to  them  in  Law,  but  not  otherwise : 
that  while  the  Father  was  living,  Maintenance  is  in  Law 
due  from  Jiim;  that  the  constant  and  proper  Rule  of  the 
Court  is,  not  to  make  any  Allowance  with  retrospect  to 
what  the  Father  has  paid  without  tlje  Authority  of  the 
Court;  that  the  Payment  by  the  Trustees  was  in  the  same 
Situation:  if  the  Will  had  given  the  Dividends  to  the 
Father  for  the  Maintenance  of  the  Children,  it  would  have 
amounted  to  a  Legacy  of  the  Dividends  to  the  Father,, 
which  he  would  have  been  entitled  to,  though  he  had  not 
spent  half  of  it  in  his  Children's  Maintenance  (g).  But 
upon  a  recent  Application,  where  Power  was  given  to  Trus- 
tees to  apply  Dividends  for  Maintenance,  with  the  Appro- 
bation of  the  Parents ;  and  by  the  Death  of  the  Trustees,. 

(a)  3  Atk.  123.  C.  C.  23 1.      14  Ves.  499.     6 

(b)  21  Atk.  399.  Ves.  425,  454.    9  Ves.  285. 

(c)  3  Br.  C.  C.  178.  (/)  1  Br.  a  C.  387.  4  Be. 
(<02  Vera.  137.  C.C.226. 

(«)  1  Bro.  C.  C.  386.  2  Bro.         (<§■)  2  Cox,  223. 

c  c2 
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or  their  not  acting,  that  Power  had  not  been  exercised ; 
Lord  Eldon  directed  an  Enquiry,  whether  it  would  have 
been  reasonable  and  proper  in  the  Trustees  to  apply  any, 
and  what  Part  of  the  Dividends,  having  regard  to  the  Situ- 
ation, Circumstances,  and  Ability  of  the  Father,  and  the 
Fortunes  of  the  Children,  and  allowed  Maintenance  for  the 
Time  past  (a). 

Maintenance  is  allowed  in  Cases  where  the  Fund  being 
given  to  the  Children,  with  Survivorship  amongst  them,  the 
Interests  and  the  Chance  of  taking  the  whole  as  Survivor 
is  equal,  and  no  other  Person  interested  (ft).     Where  Chil- 
dren born,  or  to  be  born,  have  a  common  Interest  in  a  Fund, 
the  Income  of  the  Fund,  if  necessary,  may  be  applied  to- 
ward their  Maintenance  (c) ;  but  where  the  Residue  was 
bequeathed  to  Infants,  with  Survivorship  amongst  them,  in 
the  Event  of  Death  under  twenty-one,  with  a  Limitation 
over,  upon  Death  to  a  Sister,  who  had  no  other  Interest  in 
the  Fund,  though  a  distinct  Legatee  under  the  Will,  there 
being  a  Limitation  over,  the  Court  refused  to  allow  Main- 
tenance (d).      Maintenance  out  of  Interest  of  a  Legacy  to 
Grand-Children,  wfien  the  youngest  should  attain  twenty- 
one,  has  been  refused  (e).     In  the  Case  of  Legacies  by  a 
Grandfather  to  a  Grand-Child,  the  Court  has  refused  Main- 
tenance out  of  a  Fund  not  vested  (/),  and  although  the 
Father  was  not  of  Ability  to  maintain  them  (g).     But  if 
the  Devisee  over  consents ,  Maintenance  will  be  allowed 
against  a  Direction  for  Accumulation,  where  it  is  for  the 
Benefit  of  the  Infants,  and  the  Chance  of  Survivorship  is 
equal ;  and  no  other  Interest  to  take  effect  upon  a  Contin- 
gency will  be  defeated  (h) :  as  in  the  Case  of  a  residuary 
Bequest  to  a  large  Amount,  in  favour  of  Infant  Grand- 
fa)  9  Ves.  285.  1 4  Ves.499.  (e)  1 1  Ves.  48. 
(b)  5  V«s.  197.  1 1  Ves.  48.          (/)  I  Cox  80. 
604.     13  Ves.  25.  (g)  1 2  Ves.  20.  2  A* .  330. 
(O  4  Madd.  280.  (h)  1 1  Ves.  48.  14  Ves.202. 
(<0  10  Ves.  48. 
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Children,  payable  at  twenty-one,  or  Marriage,  with  Survi- 
vorship, the  Interest  to  accumulate  and  be  paid  with  the 
Capital,  and  in  case  of  Death  of  all  before  the  Time  of 
Payment,  over  to  their  Mother  absolutely  ;  the  Father's  In- 
come, though  considerable,  bearing  no  Proportion  to  the 
Fortune  bequeathed,  and  there  being  several  Children,  the 
Court  directed  Maintenance,    taking  the  Consent  of  the 
Mother,  to  whom  the  Property  was  given  over  (a).     And 
where  there  was  a  Direction  in  a  Will,  to  apply  so  much 
Interest  as  might  be  necessary  towards  the  Maintenance  and 
Education  of  Infants,  upon  the  Decease  of  their  respective 
Mothers,  the  Residue  to  accumulate  for  them  all,  the  Al- 
lowance for  Maintenance  was  confined  to  so  much  as  should 
be  actually  necessary,  their  Father  having  left  them  consi- 
derable Property,  with  a  Provision  for  Maintenance  (6). 
Maintenance  has  been  allowed  to  Grand-Children  out  of 
the  Fortune  bequeathed  by  their  Grandfather,  though  not 
directed  by  the  Will ;  the  Parents  not  being  of  Ability  to 
maintain  them  (c) ;  and  so  if  given  by  a  Parent  to  a  Child, 
papable  at  a  future  Day  (d).    And  where  a  Devise  was  to 
an  Infant  Grandson  at  twenty-one,  with  Accumulation  in 
the  mean  Time,  and  similar  Limitations  to  his  Sisters,  in 
the  Event  of  his  Death  under  Age ;  their  Father  being 
dead,  having  left  all  his  Property  to  his  Wife,  who  married 
a  Man  in  mean  and  low  Circumstances ;  Maintenance  was 
decreed  without  Inquiry  whether  it  was  for  the  Benefit  of 
the  Infants,  of  which  the  Court  will  judge  (e).     Mainte- 
nance has  been  ordered  upon  the  fair  Inference  of  Inten- 
tion, when  a  Legacy  was  given  to  Children,  "  when,"  and 
w  as"  they  attain  twenty-one,  with  Survivorship  in  case  of 
any  dying  under  that  Age,  and  if  all  die  the  Legacy  to 
cease  (/).     Where  there  is  a  specific  Legacy  of  Stock,  the 

(a)  5  Vcs.  195.  Notis.  II  (<*)  1 1  Ves.  2.     2  P.  Wms. 
Ves.  202.                                      21.     1  Atk.  507. 

(b)  5  Ves.  510.  .  (e)  5  Ves.  194. 

(c)  9  Ves.  470.  (/)  1  Coop.  443. 
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Dividends  are  due  for  Maintenance  from  the  Death  of  the 
Testator  (a).  And  the  Court  may  by  Order  direct  Pay- 
ment of  Dividends  and  Stock  of  Infants  standing  in  the 
Public  Companies  to  Guardians  for  the  Maintenance  of 
Infants  (6) :  and  where  the  Court  can  be  satisfied  that  the 
Fund  is  clear,  an  Allowance  for  Maintenance  will  be  made, 
pending  the  Account,  to  a  residuary  Legatee,  but  not  if  he 
be  an  Accounting  Party  (c),  and  the  Court  is  satisfied  ali- 
unde that  the  Property  is  sufficient.  Maintenance  has  been 
allowed  to  a  Mother,  where  the  Interest  of  the  Legacies 
(viz.  three  hundred  Pounds)  has  been  trifling,  upon  her 
Affidavit  of  the  Absence  of  the  Father  abroad  in  embar- 
rassed Circumstances  (d) :  and  if  there  be  no  Cause  in 
Court,  an  Order  for  a  Reference  as  to  Maintenance  of  an 
Infant  may  be  obtained  on  Petition,  where  the  Property  is 
small  (e)  ;  and  so  to  approve  of  a  Guardian  and  Mainte- 
nance where  the  Property  was  not  more  than  two  hundred 
Pounds  per  annum  (/).  And  in  similar  Cases,  Mainte- 
nance has  been  ordered  upon  Petition  to  be  pud  out  of  the 
Principal  without  any  Reference  (g)  ;  and  the  Court  have 
given  Costs  of  the  Reference  upon  these  summary  Appli- 
cations (A). 

A  Part  of  the  Sum  allowed  for  Maintenance  of  an  In- 
fant, has,  under  Circumstances,  been  directed  to  be  paid  to 
the  Mother  and  Testamentary  Guardian,  although  another 
Person  had  been  appointed  Guardian  (t).  But  if  the  Guar- 
dian expends  more  in  the  Maintenance  of  an  Infant  than 
the  Sum  allowed,  the  Court  will  not  make  any  Reference 
p&  to  such  extra  Expenditure,  unless  a  special  Case  is  made 


(a)  6  Ves.  349.  88.   500.     2  Atk.  315.     J5 

(b)  52  Geo.  3.  c.  32.  158.  Ves.  445. 

(c)  13  Ves.  92.  (f)  ]  Ja.  <&  Wa.  151. 

(d)  15  Ves.  122.  (g)  I  Ja.  &  Wa.  253. 
<*)  1  Vera.  255.  2  P.  Wms.         (A)  Ambl.  1 46. 

22.    6  Ves.  473.  3  Bro.  C.  C.         (i)  1  Cox.  179. 
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for  that  Purpose  (a).  A  large  Allowance  for  Maintenance 
and  Education  has  been  ordered  under  Circumstances 
though  reluctantly  (6).  And  where  the  Guardian  or  Father 
is  in  distressed  Circumstances  (c),  or  where  younger  Chil- 
dren are  unprovided  for,  a  large  Allowance  will  be  made  to 
the  eldest  Son,  to  enable  him  to  maintain  them  (d). 

A  liberal  Allowance  has  been  made  to  a  legitimate  Child, 
in  respect  of  an  illegitimate  Son,  born  of  the  same  Parents, 
unprovided  for  (e) ;  but  a  special  Direction  to  consider  the 
Birth  of  a  posthumous  Son,  in  settling  the  Allowance  has 
been  refused  (/) :  and  the  Court,  in  Cases  where  the  In- 
fants are  absolutely  entitled  under  a  Will,  has  made  an 
Order  for  an  Increase  of  Maintenance  beyond  that  pre- 
scribed by  the  Will  (g).     A  Mother  married  to  a  second 
Husband,  is  not  obliged  to  maintain  the  Children  by  the 
first,  but  is  entitled  to  an  Allowance  for  Maintenance,  from 
their  Fortunes  (A) :  nor  is  the  second  Husband  bound  to 
maintain  these  Children  (i) :  and  if  a  Fattier  leave  his 
Children  without  a  Maintenance,  the  Parish  has  no  Remedy 
against  his  Executor  (ft).   Where  a  Testator  gave  his  Wife 
by  Will,  a  considerable  annual  Sum,  in  addition  to  her  Set- 
tlement, in  Consideration  of  the  Expences  and  Care  she 
would  sustain  in  the  Maintenance  of  their  Children,  it  was 
held  that  she  must  maintain  them  while  at  Home,  but  not 
to  be  charged  with  their  Maintenance  at  School  (J) :  and 
although  the  Words  of  the  Will  do  not  authorize  Mainte- 
nance of  Infants  Devisees,  if  all  entitled  can  be  brought 
before  the  Court,  and  compensated,  Maintenance  will  be 

(a)  1  Cox.  417.  (/)  1  Bro.  C.  C.  179. 

(6)  7  Ves.  403.  (g)  13  Ves.  321. 

(«0  1  Ves.  160.  (A)  1  Bro.  C.  C.  268. 

\d)  2  P.  Wms.  24.    2  Atk.  (•)  3  Atk.  670.    4  T.  Rep. 
447.  3  Atk.  511.  IBro.C.  C.      118. 

179.  (k)  5  Ves.  444. 

(«)  1  Ja.  &  Wa.  647.  (Q  3  Ves.  33. 
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allowed,  but  where  there  is  a  Limitation  over  to  Persons 
not  in  esse  (a).  And  wherever  a  Legacy  is  given  to  a  Child, 
let  the  Testator  give  it  how  he  will,  either  at  tzoenttfone, 
or  Marriage,  or  payable  at  twenty-one,  or  Marriage,  and 
the  Child  has  no  other  Provision,  the  Court  will  give  In- 
terest by  way  of  Maintenance ;  for  it  will  not  presume  a 
Father  so  unnatural  as  to  leave  a  Child  destitute  (6)  ;  but 
the  Court  will  not  allow  Maintenance  for  Grand-Children  (c). 
It  is  a  general  Rule,  that  a  Trustee  shall  not  of  his  own 
Authority  break  in  upon  the  Capital  of  an  Infant' s  For- 
tune, be  it  ever  so  small :  and  it  is  in  very  rare  Instances 
that  the  Court  has  broken  in  upon  the  Capital  for  the  mere 
Purpose  of  Maintenance,  though  frequently  of  Advance* 
ment  (d) :  but  Advances  to  a  married  Woman,  deserted  by 
her  Husband,  on  the  Credit  of  a  Fund  in  Court,  her 
Property,  for  her  Maintenance,  have  been  ordered  to  be 
reimbursed  out  t)f  the  Capital,  though  exceeding  the 
Income  of  the  Fund  (i). 

While  Preparations  are  making  to  hear  the  Petition  for 
Maintenance  for  the  Infants,  the  Proceedings  before  the 
Master  on  the  remaining  Enquiries  directed  by  the  Decree 
may  be  going  on :  a  Charge  for  Rents  and  Profits  against 
the  Defendant,  who  has  received  the  Rents  of  the  Estates, 
may  be  carried  in  before  him  :  this  must  likewise  be  pre- 
pared from  the  Examination  and  Evidence  aliunde,  as 
Rentals,  &c  A  Warrant  on  leaving,  and  successive  War- 
rants to  proceed,  must  be  taken  out  and  served  in  the  usual 
Manner  on  the  Defendant's  Clerk  in  Court..  On  attending 
the  Warrant  to  proceed,  the  Evidence  in  support  of  the 
Charge  must  be  read  from  the  Defendant's  Examination,  or 
Answer  in  the  Cause,  or  other  Documents ;  and  when  gone 
thrpugh  the  Master  marks  the  Charge  allowed :  if  the  D 


e«, 


(a)  2  Swanst  436,  {d)  6  Ves.  473. 

(b)  3  Atk.  102.  («)  18  Vcp.  196. 
It)  1  Atk.  505.  2  Atk.  330. 
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fendant  does  not  bring  in  his  Discharge,  Warrants  to  com- 
pel him  must  be  taken  out,  underwritten,  "  At  which  Time 
the  Defendant  G.  W.  is  to  bring  in  his  Discharge  of  Rents 
and  Profits,"  and  served  on  his  Clerk  in  Court.  When  the 
Discharge  is  left  (which  is  usually  composed  of  the  Allow- 
ances made  to  the  Tenants  for  Taxes,  Repairs,  &c.  and  for 
which  Vouchers  must  be  produced)  a  Copy  must  be  taken 
ftom  the  Master's  Office,  and  the  Warrants  thereon  at- 
tended; if  the  Defendant  does  not  proceed,  the  Plaintiff's 
Solicitor  must  take  out  Warrants,  and  proceed  upon  the 
Discharge :  the  Discharge  must  be  disposed  of  before  the 
General  Report  can  be  prepared :  but  if  not  brought  in 
after  three  Warrants  taken  out,  and  the  Service  verified  on 
Oath,  the  Report  will  not  be  delayed,  and  the  Defendant 
will  stand  charged  with  the  whole  of  the  Rents  received. 

As  connected  with  the  Account  of  Rents  and  Profits,  it 
remains  to  subjoin  a  few  Remarks  on  the  Apportionment  of 
Rent,  in  respect  of  Time :  for  this  Purpose  it  should  be 
observed  that  Rent  is  demandable  at  Sun-set  of  the  Day  on 
which  it  is  reserved  (a)  ;  or  it  may  be  voluntarily  paid  by 
die  Tenant  at  any  Time  during  that  Day  (ft) ;  yet  as  in 
strictness  the  Tenant  has  all  that  Day  to  pay  it  (c),  it  is 
not  due  and  recoverable  until  the  last  Minute  of  the  natural 
Day  (d) ;  on  the  Death,  therefore,  of  a  Tenant  for  Life,  in 
the  Interval  between  two  Days  of  Payment,  the  fractional 
Portion  of  Rent  accrued  since  the  first,  not  being  recover- 
able, a  remedial  Statute  (e)  has  enacted,  that  where  any 
Tenant  for  Life  dies  before  or  on  the  Day  on  which  Rent  is 
reserved  or  made  payable  upon  any  Demise  or  Lease  of 
Lands,  &c.  which  determined  on  the  Death  of  such  Te- 
nant for  Life,  his  Executors  may  recover,  if  such  Tenant 
for  Life  die  on  the  Day  on  which  the  same  was  made  pay- 

(<t)  Co.  Litt.  202.      1  And.         (c)  Pre.   Ch,    555.       I  P. 
253.     lSelk,  578.  Wms.  177. 

(J)  10  Rep.  6.  (d)  1  Saund.  287. 

(t)  11  Geo.  2  c.  I9.s.  15. 
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able.    The  whole ;  or  if  before  such  Day,  then  a  Proportion 
of  such  Rent,  according  to  the  Time  such  Tenant  for  Life 
lived  of  the  last  Year,  or  Quarter  of  a  Year,  or  other  Tims 
in  which  the  said  Rent  was  growing  due,  making  all  just 
Allowances,    or   a  proportional  Part      The  Legislature 
having  thus  interposed  in  favour  of  Tenants  for  Life,  its 
Provisions  have  been  extended  by  an  equitable  Construc- 
tion to  Tenants  in  tail,  whose  Leases  are  determined  by 
their  Deaths  (a).     It  seems,  therefore,  that  where  a  Lessor 
Tenant  in  Fee  or  in  Tail  dies  after  the  Rent  has  become 
due,  it  will  be  payable  to  his  Executor ;  or  if  he  dies  before, 
to  the  Heir,  or  Remainder-Man,  and  so  where  the  Lease  is 
not  determined  by  the  Death  of  a  Tenant  for  Life,  where 
Rent  was  reserved  Quarterly,  and  the  Tenant  for  Life  died 
on  the  Quarter-Day  before  Midnight,  the  Rent  was  held  to 
belong  to  the  Remainder-Man,  and  not  to  the  personal 
Representative  (i).    And  under  a  parol  Demise  from  Year 
to  Year  by  a  Tenant  for  Life,  with  Power  to  lease  by  Deed  ; 
the  Interest  of  the  Lessee  determines  with  the  Life  of  the 
Lessor,  and  the  Rent  is  apportionable  under  the  Statute  (c) ; 
the  Executor  of  a  Rector  has  been  held  entitled  to  an  Ap- 
portionment of  Rent  under  a  Lease  of  Tythes  (d)  ;  but  a 
Composition  for  Tythes  is  not  within  the  Act  (e).    Interest 
may  be  apportionable,  whether  the  Principal  is  secured  by 
Bond  or  Mortgage,  though  expressly  made  payable  half- 
yearly,  as  where  Money  was  laid  out  upon  Mortgage  until 
a  Purchase  could  be  made,  the  Interest  was  held  to  be  ap- 
portionable (/) :  and  Apportionment  of  Maintenance  has 
been  decreed,  where  for  daily  Subsistence  (g)9  and  the  like  of 
a  separate  Maintenance  (h) :  but  Annuities  or  Dividends  of 

<«)  Ambl.  198.  2  Bro.  C.C.         (d)  8  Ves.  308. 
662.  8  Ves.  31 1.  (e)  2  Ves.  and  Be.  334. 

(6)  2  Madd.  Rep.  268.     1  (/)  2  P.  Wms.  176.   1  Bro. 

P.  Wms.  177.    4  T.  R.  173.  P.  C.  207.  2  Ves.  672. 

(c)  1  Swanst.  337.  and  the         (g)  2  P.  Wms.  501. 
Cases  cited.  (h)  2  Bl.  Rep.  1016. 
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Money  in  the  Funds  are  not  apportionable ;  nor  the  Divi- 
dends upon  Money  directed  to  be  laid  out  in  Lands,  and  in 
the  mean  Time  invested  in  Government  Securities ;  and  the 
Interest  and  Dividends  to  be  applied  as  the  Rents  and  Pro- 
fits would  in  case  it  were  laid  out  m  Land,  though  the  Te- 
nant for  Life  died  in  the  middle  of  the  Half- Year  («).  Land 
Tax  and  Quit  Rents  between  Tenant  for  Life  and  the  Re- 
mainder-Man are  not  apportionable  under  the  Clause  of  the 
Statute  (J).  Land  Tax  being  an  annual  Tax,  the  Tenant 
must  deduct  every  Year's  Tax  from  each  Year's  Rent ;  if 
not  deducted  from  the  Rent  of  the  current  Year,  the  De- 
duction cannot  be  made  in  any  subsequent  Year,  nor  reco- 
vered at  Law  from  the  Landlord  (c). 

When  by  the  Decree  Inquiries  are  directed,  the  Answers 
to  which  cannot,  from  their  Nature,  be  obtained  from  the 
Parties  to  the  Suit,  or  from  any  Evidence  taken  in  the 
Cause,  it  will  be  necessary  to  examine  Witnesses  to  obtain 
the  proper  Information.  This  Examination  must  be  upon 
Interrogatories,  which  are  not  settled  by  the  Master  (as 
Interrogatories  are  for  the  Examination  of  Parties  in  the 
Cause  (d) .  The  Interrogatories  for  the  Examination  of  Wit- 
nesses must  be  settled  and  signed  by  Counsel  (*),  and  there- 
fore it  is  most,  advisable  that  Counsel  should  prepare  them ; 
and  when  settled  and  signed  they  must  be  engrossed  on  Parch- 
ment, with  a  five  Shilling  Stamp,  and  left  with  one  of  theExa- 
nriners  in  the  Rolls  Yard,  to  examine  the  Witnesses  in  Town, 
for  which  Instructions  will  be  found  in  a  former  Part  of  this 
Work  (/),  as  Depositions  before  the  Master  are  not  to  be 
known,  until  the  whole  Examination  is  concluded  (y) ; 
if  it  should  be  necessary  to  enlarge  Publication,  Warrants 

(a)  3  Atk.  260. 592.  Ambl.  (rf)  19  Ves.  593. 

279.     13  Ves.  135.  (e)   Ord.    Cane.    Be.    Ed. 

(*)  10  Ves.  66.  273.  312. 

(c)    1    Brod.  and  Bin.  37.  (/)  Ant  191. 

2  ibid.  59.    3  Barn,  and  Aid.  (g)  19  Ves.  593. 
516. 
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must  be  taken  out  and  served  upon  the  adverse  Clerks  in 
Court,  and  also  upon  the  Examiner,  and  the  Master  upon 
the  Attendance  will  exercise  his  Discretion,  upon  hearing  all 
the  Parties  interested.     When  all  the  Witnesses  have  been 
examined,  the  Master  will  appoint  a  Day  for  passing  Pub- 
lication by  a  Warrant  taken  out  and  served  upon  the  re- 
spective Clerks  in  Court,  and  also  upon  the  Examiner,  under- 
written, "  To  pass  Publication  of  the  Depositions  of  the  Wit- 
nesses taken  by  the  Examiner ;"  after  which  Office-Copies 
of  the  Depositions  will  be  delivered  out.     It  may  be  useful 
to  remark,  that  to  lay  a  Ground  for  some  of  the  Enquiries, 
a  State  of  Facts  should  be  previously  brought  in :  in  strict 
Practice  it  seems,  that  an  adverse  Party  cannot  examine  Wit- 
nesses   in  chief,  though  he  may  cross-examine    under  a 
State  of  Facts  brought  in  by  the  other  Side,  yet  if  the  latter 
lie  by,  and  in  the  Absence  of  a  State  of  Facts  by  the 
adverse  Party,   suffers   him  to  go  on    and  examine,   he 
cannot  afterwards   object  to  their  Evidence;   but  Depo- 
sitions on    either  Side  to   Points  not  in    Issue,   go  for 
nothing.     After  an  Examination  in  the  Master's  Office  has 
been  concluded  and  made  known,  a  further  Examination  of 
Witnesses  will  not  be  allowed  to  the  same  Matters  without 
a  special  Order,  upon  Surprize  clearly  established  (a) :  where 
the  Proceedings  are  very  adverse,  it  might  be  a  wholesome 
Caution  to  put  the  Examiner  upon  his  Guard  against  any 
sinister  Application  to  obtain  an  Insight  into  the  Deposi- 
tions, previous  to  Publication  by  Warrant,  and  ex  abun- 
dantly where  the  adverse  Solicitor  is  an  Insolvent  Court  At- 
torney soliciting  an  Insolvent's  Suit 

If  it  be  necessary  to  examine  Witnesses  who  reside  in  the 
Country,  above  twenty  Miles  from  London,  an  Order  must 
be  obtained  upon  Motion  or  Petition  to  the  Rolls,  for  a 
Commission  to  examine  Witnesses,  grounded  on  the  Mas-' 
ter*s  Certificate  of  the  Necessity  of  such  Commission, 
which  he  will  give  on  being  satisfied  of  the  Fact  (6),  the 

(a)  19  Ves.  590.  93.   600.         (6)  3  Vos.  607.  9  Ves.36. 
1  Cox.  314.  1  Bro.  C.  C.  388. 
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Certificate  must  be  filed  at  the  Report  Office,  and  an  Office- 
Copy  taken,  and  Instructions  must  be  given  to  Counsel  to 
move  as  of  course,  for  a  Commission  to  examine  Witnesses 
with  the  usual  Directions,  with  Leave  to  execute  it  in  Term 
Time  if  necessary.  The  Brief-Instructions  and  Certificate 
must  be  left  with  the  Registrar,  and  he  will  draw  up  the 
Order,  which  must  be  passed,  entered,  and  served  upon  the 
adverse  Clerk  in  Court,  and  the  Order  with  Commissioners' 
Names,  usually  four,  with  proper  Instructions  to  make  out 
and  seal  the  Commission,  left  with  the  Party's  Clerk  in 
Court,  who  will  call  upon  the  other  Side  for  Commissioner's 
Names,  to  join  in  Commission ;  and  in  Default  of  being  fur* 
nished  with  Names  by  the  adverse  Clerk  in  Court,  will 
make  out  the  Commission  directed  to  the  Plaintiffs  own 
Commissioners,  and  in  that  Case  the  Defendants  will  not  be 
permitted  to  examine  any  Witnesses  under  the  Commission. 
The  Interrogatories  must  be  ingrossed  on  Parchment, 
with  a  five  Shilling  Stamp,  and  sent  down  with  the  Com. 
mission  into  the  Country  to  be  executed,  and  the  Witnesses 
examined  thereon  by  the  Commissioners  at  the  Execution 
of  the  Commission. 


HILARY   TERM,  1821. 

The  Commission  being  executed  and  returned,  the 
Bearer  thereof,  if  a  Commissioner,  may  leave  it  with  the 
Plaintiff's  Clerk  in  Court,  at  his  Seat  in  the  Six  Clerks* 
Office,  and  no  Oath  is  required  from  him ;  but  if  the  Bearer 
of  the  Commission  should  not  be  a  Commissioner,  he  must 
be  sworn  before  a  Master  in  Chancery  that  he  received  it 
from  a  Commissioner,  and  that  it  has  not  been  opened  or 
out  of  his  Custody  since ;  it  is  usually  sworn  at  the  Pub- 
lic Office,  and  the  Commission  and  Depositions  left  there. 
Notice  must  be  given  to  the  Clerk  in  Court  of  the  Commis- 
sion being  returned,  that  he  may  take  it  to  his  Seat  in  the 
Six  Clerks'  Office,  from  whence  Office-Copies  will  be  deli- 
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vered  by  the  Clerks  in  Court,  to  such  of  the  Solicitors  as 
require  them. 

The  Evidence  obtained  by  the  Examination  may  be  read 
from  the  Office-Copies  in  support  of  any  Charge  or  State  of 
Facts,  which  it  7may  be  found  necessary  to  lay  before  the 
Master  by  any  Party  in  the  Cause  in  the  Proceedings  before 
him,  on  the  Directions  contained  in  the  Decree. 

The  Master  is  always  directed  to  enquire,  if  the  Testator 
was  a  Trader  at  the  Time  of  his  Death,  subject  to  the  Bank- 
rupt Laws,  and  if  he  was,  of  what  real  Estate  he  died  seised  or 
possessed ;  and  if  any  Copyhold,  whether  the  same  has  been 
surrendered  to  the  Use  of  his  Will :  some  Doubt  has  arisen 
as  to  Copyholds  being  within  the  Statute :  a  State  of  Facta 
to  answer  these  Enquiries  should  be  prepared,  and  left  with 
the  Master,  and  Warrants  must  be  taken  out  and  attended, 
until  the  Enquiry  is  satisfied.  If  the  State  of  Facts  is  dis- 
puted, the  Master  will  require  Proof  to  substantiate  it,, 
which  may  be  read  either  from  the  Pleadings  or  Evidence 
in  the  Cause,  or  the  Proceedings  already  before  him,  if  such 
Proof  can  be  collected  from  them ;  if  not,  he  will  require 
Interrogatories  to  be  exhibited  for  the  Examination  of 
Witnesses,  or  of  any  Party  in  the  Cause.  He  may  some- 
times be  satisfied  with  an  Affidavit,  or  other  written  Testi- 
mony applicable  to  the  Subject. 

So  where  the  Testator  is  not  a  Trader,  similar  Enquiries 
as  to  his  Real  and  Copyhold  Estates  are  frequently  directed. 
If  the  Master  is  directed  to  enquire  and  state  to  the  Court,, 
what  Stock  in  the  Public  Funds  a  Testator  was  possessed  of, 
at  the  distinct  Periods  of  making  his  Will,  and  at  the  Time 
of  his  Death ;  the  Governors  of  the  Bank  expect  a  Com- 
munication in  Writing  to  be  made  to  them  by  the  Master, 
to  whom  the  Cause  is  referred,  to  allow  an  Inspection  of 
their  Books  by  the  Solicitor.  Where  it  is  necessary  to 
give  Evidence  of  Entries  in  the  Books  of  the  Bank  of 
England,  it  should  seem,  that  the  Master  is  expected  to  give 
a  Certificate,  to  justify  the  Bank  in  permitting  the  Inspection, 
rather  than  to  compel  the  Parties  by  a  Refusal,  to  file  a  Bill 
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for  a  Discovery,  or  more  properly  to  apply  to  the  Court  for 
an  Order  upon  the  Bank,  Lord  Eldon  has  declared,  that 
he  would  himself  grant  a  Certificate  upon  a  proper  Case 
being  laid  before  him  (a). 

Where  the  Decree  directs  the  Costs  of  all  Parties  to  be 
taxed  and  paid,  up  to  the  Hearing,  it  will  be  proper,  while 
the  Proceedings  are  going  on  before  the  Master,  to  take  out 
a  Warrant,  underwritten,  "  At  which  Time  all  Parties  are 
to  bring  in  and  leave  their  Bills  of  Costs  to  the  Hearing  of 
the  Cause.*  Copies  of  the  Warrant  must  be  served  upon  the 
respective  Clerks  in  Court,  and  the  Plaintiff's  Solicitor 
should  bring  in  his  own  Bill  of  Costs,  and  take  out  and  serve 
a  Warrant  on  leaving,  underwritten,  "  The  Plaintiff  hath 
left  his  Bill  of  Costs  to  the  Hearing ;"  and  successive  Warrants 
to  "  tax  the  Plaintiff's  Costs."  If  the  other  Parties  are  dila- 
tory, three  Warrants  "  to  bring  in  and  leave  their  Costs," 
must  be  taken  out  and  served  upon  their  Clerks  in  Court, 
and  if  their  Bills  of  Costs  are  not  brought  in,  upon  Oath 
before  the  Master  of  the  regular  Service  of  the  three  War- 
rants on  their  respective  Clerks  in  Court,  the  Master  will 
certify  their  Default  and  make  his  Report,  excluding  them 
of  their  Costs.  And  so  if  the  Costs  are  brought  in,  and 
no  Proceedings  taken  thereon,  the  Plaintiff's  Solicitor,  or  the 
Party's  Solicitor  who  prosecutes  the  Suit,  may  take  out 
Warrants  and  proceed  to  tax  such  Costs,  and  proceed  ex- 
parte,  if  no  Person  attends  to  support  these  Costs.  Before 
the  Master  can  make  his  General  Report  the  Costs  must  be 
disposed  of,  either  by  Taxation,  or  by  excluding  them  upon 
Default,  after  the  Service  of  three  Warrants. 

A  Particular  in  Writing  of  the  Estates  directed  by  tbe 
Decree  or  Order  to  be  sold,  must  be  prepared  by  the  Soli- 
citor for  the  Plaintiff,  or  the  Party  prosecuting  the  Cause,, 
for  which,  as  to  the  local  Description  and  the  Title  of  the 
Venders,  sufficient  Information  may  be  obtained  from  the 
Proceedings  in  the  Cause ;  the  Title  Deeds  left  at  the  Master's 

(«)  1  Men.  409. 
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Office,  Maps  and  Surveys,  and  other  Documents.     In  some 
Cases  it  might  be  prudent  for  the  Solicitor  to  abstract  him- 
self from  all  personal  Responsibility,  by  calling  to  his  As- 
sistance an  experienced  and  skilful  Person,  conversant  in 
the  Salejmd  Value  of  Estates,  residing  near  the  Property, 
for  the  Purpose  of  describing  and  allotting  the  Premises  for 
Sale.     In  preparing  the  Particular  it  may  be  material  to 
observe,  that  if  the  printed  Description  and  Conditions  of 
Sale  are  calculated  to  deceive,  as  to  the  real  Value  of  the 
Estate,  no  Compensation  would  be  allowed  in  the  Case  of 
great  Intentional  Misrepresentation,  although  the  Condi- 
tions should  provide  that  any  Error  or  Misrepresentation 
should  not  vitiate  the  Sale,  but  that  a  proportional  Allow- 
ance should  be  made  as  a  Compensation  either  Way  (a); 
but  it  should  seem,  that  a  small  Variation,  or  a  trifling 
Error  in  the  general  Description  of  the  Land,  has  been  held 
not  to  be  material  (b)  ;  a  small  Incumbrance  has  been  held 
to  be  a  Subject  of  Compensation  (c)  ;  and  so,  Quit  Rents 
as  Subjects  of  Tenure  (d) :  and  Out-Goings  not  disclosed 
in  the  printed  Particulars  (e).  And  a  Deficiency  in  the  Quan- 
tity, where  described  as  containing  by  Estimation  so  many 
Acres,  be  the  same  more  or  less  (/)  :  but  a  Back-rent  de- 
scribed as  a  Ground-rent,  has  been  held  a  fatal  Variation^); 
and  so  a  Rent  Charge,  being  the  Act  of  the  Party  (h).     If  a 
Leasehold  is  to  be  sold,  without  producing  the  Lessors 
Title,  it  should  be  so  described  in  the  Particulars  of  Sale  (t). 
It  may  be  useful  to  observe,  that  the  Master's  Judgment  in 
settlingthe  Particularsof  Sale  is  discretionary  and  conclusive : 
where  to  help  out  a  bad  Title,  the  Master  refused  a  Condi- 
tion restraining  an  Enquiry  into  the  Title  by  the  Purchaser,, 
beyond  the  Period  of  forty  Years :  upon  Application  to  the 

(a)  I  Meri.  26.     1  Campb.  (*)  1  Cox.  59. 

337.  (/)  1  Ves.  A  Boa,  37$. 

(6)  1  Ves.  21*2.  221.  (g)  1  Meri.  26. 

(c)  5  Ves.  818.  (A)  1  Sim.  &  Sta.  122. 

(<*)  1  Sim.  &  Sta.  122.  (t)  3  Meri.  53. 
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Court,  the  Vice-Chancellor  dismissed  the  Motion  brevi  mar 
nu,  observing  that  the  Master  was  the  proper  Person  to 
judge  of  the  Title,  and  that  the  Court  would  put  no  Terms 
upon  him  (a). 

The  Particulars  of  Sale  must  be  transcribed  upon  plain 
Paper,  and  left  at  the  Master's  Office,  and  a  Warrant  "  on 
leaving  the  Particulars  of  Sale  of  the  Estates  directed  by  the 
Decree,"  must  be  taken  out  and  served  upon  the  Clerks  in 
Court  for  those  Parties  interested  in  the  Sale,  who  take  Office- 
Copies,  and  successive  Warrants  "  to  settle  the  Particulars  of 
Sale/'  taken  out  and  served ;  these  Warrants  must  be  attend- 
ed, and  the  usual  Course  of  Proceeding  ex  parte  taken,  if  the 
adverse  Solicitor  neglects  to  attend.     If  the  Court  has  di- 
rected a  reserved  Bidding,  the  Conditions  of  Sale  must 
express,  that  the  Venders  reserve  one  Bidding  for  each  Lot, 
or  for  the  Estate  if  offered  in  one  Lot,  to  be  fixed  by  the 
Master :  the  Allowance  of  the  Particular  by  the  Master,  is 
signified  by  setting  his  Initials,  or  marking  the  Particular 
allowed,  and  not  by  a  Certificate.    The  Solicitor  procures 
Copies  of  the  Particulars  to  be  printed  and  dispersed,  paying 
an  Office-Fee  of  Six-pence  per  Side  for  only  so  many  printed 
Copies  as  there  shall  have  been  actual  Bidders  at  the 
Sale  (A).     A  sufficient  Number  of  the  printed  Particulars 
should  be  left  at  the  Master's  Office,  and  the  Offices  of  the 
Solicitors  for  the  several  Parties  in  the  Cause;  and  in 
Country  Sales,sent  down  to  the  Solicitors  and  Surveyors  to  be 
dispersed  in  and  about  the  Town  and  Places  where  the 
Estates  are  situated. 

Where  it  appears  to  be  more  advantageous  to  the  Parties, 
that  an  Estate  situated  at  a  considerable  Distance  from 
Town,  should  be  sold  in  the  Country,  than  in  the  Public 
Sale- Room  of  the  Court;  and  that  a  Bidding  should  be 
reserved  on  behalf  of  the  Parties  interested  in  the  Estate ; 
an  Order  comprising  both  these  Requisites,  must  be  ob- 

(a)  YVontner  v.  Wright,  (b)  Ord.  Can.  fiecu  Ed.  483. 
Trin.  1 822,  MSS.  2  Ves.  and  Bea.  4 1 7. 
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tained  upon  special  Motion  or  Petition,  supported  by  an 
Affidavit  of  the  Facts  and  Circumstances,  authorizing  the 
Master  to  appoint  a  proper  Person,  and  a  Time  and  Place 
for  Sale ;  and  if  a  Bidding  is  to  be  reserved,  the  Order 
directs  him  to  fix  one  reserved  Bidding  for  the  Estate,  if  sold 
entire,  or  if  in  Lots,  one  Bidding  for  each  Lot ;  and  to  make 
such  reserved  Bidding  one  of  the  Conditions  of  Sale,  which 
he  may  in  his  Discretion  communicate  to  the  Parties  or  their 
Solicitors ;  and  a  Note  in  Writing  containing  the  Sum  fixed 
for  such  Bidding  is  to  be  delivered  by  the  Master  under  a 
sealed  Cover  to  the  Person  appointed  to  sell;  and  if  a 
higher  Price  or  Sum  should  not  be  bidden  at  the  Sale,  the 
Estates  are  to  be  declared  not  sold,  but  bought  in  for  the 
Parties  interested  in  the  Estates  (a).  The  Order  must  be 
passed  and  entered,  and  it  is  usually  served  upon  the  adverse 
Clerks  in  Court. 

To  appoint  a  Person  and  a  Time  and  Place  of  Sale  in 
Hie  Country;  where  the  Estate  directed  to  be  sold  is  of 
considerable  Value  and  Extent,  the  Master  usually  appoints 
his  own  Clerk  to  conduct  the  Sale ;  but  for  the  Sale  of  Es- 
tates of  small  Value,  at  a  great  Distance  from  Town,  the 
Order  must  be  left  at  the  Master's  Office,  and  a  State  of 
Facts  and  Proposal  brought  in,  stating  shortly  the  Order  of 
Reference,  the  Description  of  the  Estate,  of  what  it  consists 
in  Quantity  and  Quality,  and  of  what  annual  Value,  where 
situate,  and  that  it  would  be  more  for  the.  Benefit  and  Ad- 
vantage of  the  Parties  interested  in  the  Sale,  that  the 
Estate  should  be  sold  in  the  Country,  than  in  the  Public 
Sale-Room  of  the  Court  in  Town ;  that  A.  B.  is  a  respect- 
able Person,  and  that  he  is  in  the  Habit  and  Practice  of 

selling  Estates;  that  he  lives  at ,  near  which  the 

said  Estate  is  situated ;  that  he  knows  the  Estate  and  the 
Value  of  it ;  and  that  he  is  willing  to  undertake  the  Sale 
thereof ;  and  that  he  is  a  fit  Person  to  be  intrusted  to  conduct 
the  said   Sale:   proposing  that  the    Estate  may  be  sold 

(a)  I  Ja.  and  Wa.  392. 
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«t ,*md  that  the  said  A.  B.  may  be  appointed  to  sell 

the  same :  the  State  of  Facts  and  Proposal  should  be  sup- 
ported by  Affidavit,  verifying  the  material  Allegations. 
Warrants  on  leaving  the  State  of  Facts,  and  Warrants  to 
proceed  must  be  taken  out  and  served  on  the  respective 
Clerks  in  Court,  and  attended,  and  the  Master's  Certificate 
of  the  Appointment  of  a  Person,  and  Time  and  Place  of 
Sale  must  be  filed  at  the  Report-Office,  and  an  Office-Copy 
taken  and  delivered  to  the  Person  appointed  to  sell ;  but  no 
Warrants  on  preparing,  nor  to  sign  the  Certificate  are  taken 
out,  nor  any  Application  made  to  the  Court  for  Confirmation. 
Proper  Instructions  and  Directions  must  be  given  for  the 
Purposes  of  Sale ;  and  when  the  Sale  is  over,  an  Affidavit 
prepared  by  the  Master's  Clerk,  and  sworn  by  the  Person 
so  appointed,  with  the  Bidding  Book  and  printed  Particular 
annexed,  stating  the  Sale,  the  respective  Biddings,  and  the 
Sum  the  Estate  sold  for,  and  to  whom  by  Name  is  re- 
quired. It  may  be  useful  to  remark,  that  a  Propo- 
sal to  appoint  a  London  Auctioneer  or  Surveyor,  would  be 
rejected,  and  an  Attorney  or  Solicitor  is  disqualified.  If 
the  Order  also  directs  the  Master  to  fix  a  reserved  Bidding, 
a  correct  Valuation  of  the  Estate  must  be  made  by  an  ex- 
perienced and  skilful  Surveyor,  setting  out  in  Schedules 
the  Amount  of  the  Rental,  and  the  estimated  Value  of 
the  whole  Estate,  and  of  each  Lot  separately,  and  the  Sum 
at  which  the  same  ought  to  be  sold  together,  and  also  at  what 
stated  Sum  each  Lot  ought  to  be  sold.  A  State  of  Facts 
comprising  shortly  the  Order,  and  the  Valuation  of  the 
Estate,  and  an  Affidavit  by  the  Surveyor  in  support  of  the 
Valuation,  must  be  brought  into  the  Master's  Office ;  the 
usual  Warrants  on  leaving  and  to  proceed,  must  be  taken 
out  and  served  on  the  respective  Clerks  in  Court  and  at- 
tended. The  Master  draws  a  Conclusion  from  the  Evidence 
before  him,  and  in  the  Absence  of  all  Parties  fixes  a  Bidding 
as  directed  by  the  Order,  which  he  commits  to  Writing,  and 
incloses  under  a  sealed  Cover,  and  delivers  to  the  Person 

n  d  2 
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appointed  to  sell  the  Estate,  for  the  Purposes  mentioned  in 
the  Order ;  but  he  makes  no  Report  or  Certificate  of  the 
Proceeding. 

The  Particulars  being  brought  in  and  allowed,  the  Adver- 
tisements for  the  Sale  may  be  obtained  from  the  Master's 
Office.  The  first  Advertisement  is  general,  informing  the 
Public  that  such  Estates  are  to  be  sold  before  the  Master, 
appointing  no  Time  for  the  Sale.  The  Solicitor  may  draw 
Instructions  for  the  Advertisement,  or  more  properly  the 
Masters  Clerk  will  prepare  it,  and  procure  the  Master's 
Signature,  to  authorize  an  Insertion  by  the  Printer  of  the 
Gazette,  to  whom  the  original  Advertisement  signed  by  the 
Master  must  be  delivered  for  Publication.  If  the  Estates 
are  well  known  to  the  Plaintiff's  Solicitor,  and  there  is  no 
Dispute  as  to  the  Particular  Estates  which  are  to  be  sold, 
the  first  Advertisement  for  the  Sale  may  be  applied  for,  and 
inserted  in  the  Gazette  if  necessary,  and  in  the  Country 
Papers,  in  an  earlier  Stage  of  the  Proceedings:  about  a 
Month  or  three  Weeks  after  the  Insertion  of  the  first  Adver- 
tisement, a  Warrant  must  be  taken  out  to  fix  a  Time  for 
the  Sale  of  the  Estates,  and  served  on  the  Clerks  in  Court, 
for  all  the  Parties  interested :  the  Warrant  being  attended, 
the  Master  will  fix  a  Time,  with  the  Approbation  of  all 
Parties ;  and  the  second  Advertisement  may  then  be  had, 
and  inserted  in  the  Gazette ;  and  it  should  likewise  be  in- 
serted in  some  of  the  Newspapers  in  Town,  and  in  the  Coun- 
ty (a) »  ft>r  die  latter  there  is  an  Office  for  Country  Pa- 
pers in  London. 

HILARY   TEEM,   1822. 

The  Sale  of  the  Estates  at  the  Public  Sale-Office,  in 
Southampton  Buildings,  should  be  attended  by  the  Solicitor 
for  the  Plaintiff.     The  Sale  is  conducted  in  the  following 

(a)  Ord.  Can.  fiea.  Ed.  483. 
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Manner:  the  Master's  Clerk  prepares  a  Paper,  on  which 
the  Biddings  for  the  different  Lots  are  to  be  marked.  The 
Lot  is  put  up  at  a  Price  offered  by  some  one  present,  who 
signs  his  Name  to  the  Sum  which  he  offers  on  the  above 
Paper;  every  other  Bidder  does  the  same,  until  no  Person 
will  advance  on  the  last  Bidder,  who  is  then  declared  the 
Purchaser  Thus  are  all  the  Lots  sold.  If  any  should  re- 
main unsold  for  want  of  Bidders,  they  must  be  again  adver- 
tised for  Sale. 

Each  Purchaser  procures  a  Report  from  the  Master,  of 
the  Lot  or  Lots  he  has  purchased,  which  is  filed  at  the  Re- 
port-Office, and  an  Application  is  then  made  to  the  Court, 
by  Motion  of  course,  that  the  Purchase  may  be  confirmed  ; 
and  if  the  Parties  in  the  Cause  are  six  or  more,  ail  Addition 
may  be  made  to  the  Motion,  that  Service  of  the  Order  on 
the  Clerks  in  Court  for  the  Parties  in  the  Cause,  may  be 
deemed  good  Service :  on  a  Suggestion,  that  the  Parties  are 
many  in  Number,  and  live  remote  from  each  other,  a  Direc- 
tion to  that    Effect   will   be  made  Part  of  the   Order. 
The  Order  made  on  this  Application  is  an  Order  Nisi,  that 
is,  confirming  the  Report  of  the  Purchase,  unless  Cause  be 
shewn  against  the  same  in  eight  Days  after  Service.     When 
the  Parties  in  the  Cause  do  not  exceed  six,  Service  of  the 
Order  on  their  Clerks  in  Court  will  not  be  granted ;  and  in 
that  Case  it  must  be  served  personally  on  the  Parties ;  but 
if  the  Parties  live  very  remote  from  each  other,  upon  an 
Affidavit  of  that  Fact,  the  Court  will  direct  Service  upon 
the  Clerks  in  Court.     If  no  Cause  should  be  shewn  within 
eight    Days   after   Service  of  the  Order  Nisi,    the  Pur- 
chaser must  apply  to  the  Court  by  Motion,  to  make  the 
Order  Nisi  absolute  for  confirming  the  Report,  which  will 
be  ordered  as  of  course,  upon  an  Affidavit  of  Service  of  the 
Order  Nisi,  and  a  Certificate  thereon  by  the  Register,  of  no 
Cause  being  shewn  to  the  contrary,  dated  on  the  Day  of  the 
Application  ( aj9  for  which  Purpose  the  Order  Nisi  must  be 

(a)  3  JSwanst  98.     N  Yes   1*0 


406  PRACTICAL  DIRECTIONS 

left  with  the  entering  Clerk  at  the  Register's  Office,  two  or 
three  Days  before :  but  unless  the  eight  Days  limited  by  the 
Order  have  expired,  the  Application  to  confirm  the  Report 
will  be  irregular  and  refused :  an  Application  for  Leave  to 
move  prospectively  to  confirm  the  Order  Nisi  two  Days  after 
the  next  Seal-Day,  when  the  eight  Days  would  expire,  has 
been  refused  with  Costs  (a).  By  Consent,  the  Order  to 
confirm  the  Report  may  be  made  absolute  in  the  first  In- 
stance ;  but  this  Practice  is  very  irregular,  and  precludes 
the  Opportunity  given  by  the  eight  Days,  in  the  Order  Nisi, 
to  open  the  Biddings.  The  Purchaser  will  then  be  entitled 
to  a  Conveyance,  on  Payment  of  his  Purchase  Money,  and 
to  be  let  into  Possession. 

To  open  the  Biddings,  an  Application  should  in  strictness 
be  made,  before  the  Report  of  the  Purchase  is  absolutely 
confirmed.  The  Course  of  Practice  is,  for  the  Person  de- 
sirous of  advancing  on  the  Sum  offered  by  the  highest  Bidder 
for  the  Lot  in  question,  to  apply  to  the  Court  by  Motion,  on 
or  before  the  Day  when  the  Motion  is  made  to  confirm  the 
Order  Nisi  for  Leave  to  open  the  Biddings,  stating  the  Ad- 
vance offered,  giving  Notice  to  the  Purchaser  of  that  Lot, 
and  to  the  Parties  in  the  Cause.  See  Title  "  Notices.1"  If 
the  Court  approve  of  the  Sum  offered,  the  Application  will 
be  granted,  and  the  Order  must  be  drawn  up,  passed,  en- 
tered, and  served  upon  the  respective  Clerks  in  Court,  and 
left  at  the  Master's  Office,  and  a  new  Sale  will  take  place 
before  the  Master.  This  Application  is  allowed  as  Cause 
shewn  against  the  Order  for  confirming  the  Purchasers  Re- 
port absolute,  and  consequently  the  Purchaser  is  discharged. 
To  make  the  Order  effective,  the  Terms  of  it  must  be  com- 
plied with,  and  the  Person  opening  the  Biddings,  must  pay 
to  the  discharged  Purchaser  his  Costs,  <&c.  and  pay  his  De- 
posit into  the  Court,  and  he  is  sometimes  considered  as  a 
Bidder  at  that  Sum,  if  no  other  Person  advances  on  such 


(a)  1 1  Vss.  600. 
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Oflfer;  but  before  the  Master  can  proceed  to  a  re-Sale,  the 
Costs  must  be  paid,  and  the  Deposit  made. 

Biddings  are  opened  for  the  Benefit  of  the  Suitors,  and 
of  the  Estate,  not  of  the  Purchaser  (a).  The  Rules  which 
regulate  the  opening  of  Biddings  upon  Estates,  do  not  go- 
vern in  the  Sale  of  Collieries,  being  considered  as  a  Trade  (6). 
The  Court  in  opening  Biddings, .  has  not  laid  down  any 
fixed  Rule  as  to  the  per  Centage  of  Advance  upon  the  for- 
mer Purchase;  more  or  less  will  be  required,  according  to 
Circumstances  (c)  ;  but  a  Deposit  must  in  all  Cases  be  made 
on  opening  Biddings  (d).  In  some  Instances,  the  Biddings 
have  been  regulated  as  in  ordinary  Sales  by  Auction,  and 
opened  upon  an  Advance  of  101.  per  Cent  (0)  ;  and  that  has 
been  held  sufficient  on  small  Sums,  but  is  not  to  prevail  in 
future ;  and  it  seems  now  to  be  a  general  Rule  not  to  open  a 
Bidding,  unless  upon  an  Advance  of  401.  (f) :  an  Offer  of 
50L  on  a  Bidding  of  5801,  and  611.  on  805L  paying  the 
Expences,  has  been  taken  (g*);  and  the  Court  has  per- 
mitted an  Advance  of  1001.  to  open  a  Bidding  of  8001. ; 
and  so  an  Offer  of  2001.  a  Bidding  of  1200L  (h) ;  and  a 
Bidding  of  82001.  has  been  opened  upon  an  Advance  of 
2001. ;  which  upon  an  Offer  of  1001.  only,  was  refused  (i). 
In  a  Creditors  Suit,  an  Advance  of  5001.  has  been  taken 
upon  a  Bidding  of  10,0001.  (&),  paying  the  whole  Advance 
into  Court,  and  the  Expences.  The  Court  seems  not  to 
confine  itself  to  a  particular  'Rate  per  Cent,  though  101.  per 
Cent,  is  a  sort  of  general  Rule :  where  an  Advance  so  large 
as  5001.  is  offered,  the  Court  will  act  upon  it,  though  less 

(a)  1  Ves.  j.  453.  Coop.  95.  (g)  4  Ves.  700.    5  Ves.  86. 

(6)  1  Turn.  Rep.  70.  8  Ves.  (h)  2  Ves.  j.  487.     7  Ves. 

502.  420. 

(c)  1  Sim.  and  Stu.  21.  (i)  5  Ves.  148.  655.  Hands* 

(d)  6  Ves.  513.  Chanc.  142. 

<e)  1 4  Ves.  1 5 1 .  3  Madd.  494.         (*)  3  Ves.  and  Be.  144. 
7Vcs.420.4Madd.460. 
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than  101.  per  Cent.,  but  an  Advance  of  3501.  upon  35001* 
has  been  refused  (a). 

Biddings  have  been  allowed  to  be  opened  (b)  with  much 
Doubt  as  to  the  Regularity,  upon  a  second  Application  by  the 
same  Person,  who  opened  the  former  Biddings,  offering  an 
Advance  of  1601.  upon  18851.,  upon  the  Payment  of  the 
whole  Advance  and  all  the  Costs ;  the  Purchaser,  upon  No- 
tice, not  appearing  or  objecting  (c).  Where  two  Lots  were 
purchased  by  the  same  Person,  and  the  Advance  offered  on 
the  lesser  Lot,  was  not  sufficient  to  authorize  the  opening  of 
the  Biddings  for  that  Lot  separately,  the  two  Lots  were  or- 
dered to  be  re-sold  in  one  (d) :  on  the  Sale  of  a  CoUiery,  an 
Offer  to  give  10,0001.  has  not  been  allowed  to  open  a  Bid- 
ding of  88601.  (t),  but  a  mere  Advance  of  Price  is  not  alone 
sufficient  to  open  Biddings  after  the  Confirmation  of  the 
Report;  an  Advance  of  20001.  upon  28,0001.  was  allowed, 
where  a  Mistake  had  been  made  in  the  Particulars  of  Sale, 
and  the  Purchaser  had  been  a  Steward  in  the  Family  (/) : 
and  it  seems  to  be  an  invariable  Rule,  adopted  by  the  Court, 
that  a  Person  applying  to  open  Biddings,  must  make  a  De- 
posit sometimes  of  101.,  generally  of  901.  per  Cent,  on  the 
Sum  offered,  though  the  Parties  may  be  satisfied  with  it ; 
in  many  Circumstances,  a  larger  Deposit  has  been  required, 
and  in  some  Cases,  and  of  late  very  frequently,  a  Deposit 
of  the  whole  Advance  (g)*  If  a  Person  who  opens  Bid- 
dings neglects  the  Order  and  Deposit,  another  may  open  the 
Biddings  upon  Notice  to  him  (A).  The  Order  made  upon 
opening  the  Bidding,  directs  the  discharged  Purchaser  to  be 
paid  by  the  Person  opening  the  Bidding,  all  Costs,  Charges, 
and  Expences  occasioned  by  his  being  reported  the  best 

(a)  1  Sim.  and  Stu.  20.  (e)  5  Ves.  86.    1  Turn.  70. 

(6)  8  Ves.  and  Beam.  144.  (/)  2  Eden.  348. 

(c)  16  Ves.  140.  (g)  6   Ves.   466.  513.    16 

(d)  4  Bro.  C.  C.  13.      1      Ves.  140. 

Sim.  and  Stu.  23.  3  Anstr.  657.  (A)  4  Madd.  52. 
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Purchaser  of  the  Premises  comprised  in  the  Lot  purchased, 
to  he  taxed  by  the  Master,  in  case  the  Parties  differ,  and 
upon  Payment  of  the  latter  and  Deposit,  refers  it  back  to 
the  Master,  to  allow  of  a  better  Purchaser  of  the  Premises 
comprised  in  that  Lot  (a).     The  Expences  of  a  Journey, 
by  die  Purchaser,  to  view  the  Estate,  has  been  allowed  by 
the  Master  under  the  Reference,  as  Part  of  the  Costs ;  but 
the  Court  has  refused  to  give  any  particular  Direction  as  to 
any  specific  Expence  (6).     The  Charges  of  a  Sale,  it  should 
seem,  the  Master  is  authorised  to  tax  under  the  Head  of 
just  Allowances  (c) ;  but  in  adverse  Proceedings,  an  Order 
must  be  obtained,  and  the  Directions  in  the  Order  must  be 
followed.     The  Master  cannot  proceed  to  a  Re-sale,  until 
the  Deposit  is  made,  and  the  Costs,  Charges,  and  Expences 
of  the  discharged  Purchasers  are  paid  (d).    It  may  be  use- 
ful to  observe,  that  if  the  Person  opening  the  Biddings  be 
out-bid  at  the  Re-sale,  although  the  Estate  sells  considera- 
bly higher,  he  cannot,  on  that  Ground,  have  his  Costs, 
whatever  Benefit  his  Interference  may  have  been  of  to  the 
Estate,  bnt  he  is  entitled  to  his  Deposit  (e) ;  and  most  deci- 
dedly not,  if  it  should  appear  that  it  was  a  mere  Specula- 
tion for  his  own  private  Advantage.     To  put  himself  in  a 
Situation  to  ask  for  Costs,  he  must  shew  that  his  Object  was 
for  the  express  Benefit  of  the  Family,  and  not  on  his  own 
Account,  and  that  by  an  Advance  on  the  Re-sale,  the  Family 
was  in  fact  considerably  benefitted  (f) ;  as  in  the  Instance  of 
a  Re-sale,  on  opening  the  Biddings,  producing  a  considerable 
Increase  of  Price,  (80001.)  the  Court  held  that  to  be  no 
Ground  for  giving  Costs  to  the  Person  who  opened  the  Bid- 
dings, and  refused  the  Costs,  but  ordered  the  Deposit  to  be 
returned  (g).     And  a  Solicitor  buying  in  Lots  to  prevent  a 

(a)  Hands'  Chanc.  141.  (e)  6  Ves.  466.  8  Vcs.  214. 

(b)  2  Ves.  j.  236.  1  Ves.  and  Boa.  361. 

(c)  18  Ves.  285.  (/)  0  Ves.  348.     12 Ves.  6. 

(d)  2  Ves.  j.  286.  (g)  I  Ves.  and  Bea.  361 .    8 

Ves.  214. 
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Sale  at  an  undervalue,  will  be  held  to  his  Biddings  if  the 
Court  should  think  he  ought  (a).     The  Biddings  ought  to 
be  opened  by  real  Bidders :  where  a  Solicitor  on  behalf  of 
sham  Bidders  opened  the  Biddings,  and  afterwards  set  up 
sham  Bidders,  and  not  proceeding  to  complete  the  Purchase, 
Lord  Hardwicke  set  aside  their  Report  of  Purchase  with 
Costs,  and  ordered  the  Solicitor  to  stand  as  the  best  Bidder, 
at  the  Price  at  which  he  had  opened  the  Biddings  (6).     On 
the  Sale  of  an  Estate  to  a  Solicitor  who  had  pulled  down 
Buildings  and  erected  new  ones,  the  Improvements  were  or- 
dered to  be  valued,  and  the  Estate  put  up  for  Re-sale,  at  the 
improved  Value,  and  held  to  his  Bargain  if  no  higher  Bid- 
der (c).    There  seems  to  have  been  some  Doubt,  whether  a 
Person,  present  at  Die  Sale,  could  in  Strictness  apply  to  open 
the  Biddings  (d).     Lord  Kenyon,  M.  R.  refused  Applica- 
tions on  that  Ground,  which  Lord  Eldon  in  a  late  Case  ob- 
served, unfortunately  had  not  been  uniformly  pursued ;  a 
satisfactory  Offer,  therefore,  by  a  Person,  under  such  Cir- 
cumstances, will  be  received  (e) ;  but  it  seems  not  to  be  an 
established  Rule;  and  in  a  recent  Instance,  the  Vice-Chan- 
cellor refused  to  open  Biddings  by  a  Person  present  at  the 
Sale(y):  after   Confirmation  of  the  Report  absolutely, 
Negligence,  Surprise,  or  Delay,  in  not  making  an  earlier 
Application,  under  a  mistaken  Apprehension  that  another 
Person  had  given  Notice  of  Motion  for  the  same  Purpose  (g)> 
will  not  be  sufficient  to  induce  the  Court  to  open  the  Bid- 
dings of  a  fair  Purchaser :  the  mere  Increase  of  Price  (A) 
has  been  held  not  of  itself  a  Ground  to  disturb  his  Pur- 
chase ;  when  large,  it  is  a  strong  auxiliary  Circumstance : 
where,  however,  the  Owner  of  the  Estate,  who  joined  in  the 

(a)  14  Ves.  517.  (/)  3  Madd.  314.  1  Turn. 

(5)  Dick.  289.  Rep.  70. 

(c)  6  Madd.  2.  (g)  5  Ves.  86.    1 1  Ves.  51. 

(d)  5  Ves.  655.    6  Ves.  117.  14  Ves.  151 .  2  Ja.  &  Wa,  347. 

(e)  16  Ves.  140.     6  Ves.         (A)  3  A  nstr.  656.  3  Br.  C.C. 
117.513.  475. 
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was  in  Prison,  when  the  Report  was  confirmed,  and 
a  Fourth  of  the  original  Price  was  offered  in  Advance :  the 
Court,  under  all  the  Circumstances,  allowed  the  Biddings  to 
be  opened,  but  a  Deposit  of  the  whole  Advance  was  or- 
dered (a).  Where  the  Purchaser  was  insane,  and 
found  to  be  so,  before  the  Report  was  confirmed,  the 
next  best  Bidder  was  not  allowed  to  stand  as  Purchaser, 
though  consented  to,  but  the  Estate  was  ordered  to  be 
re-sold  (b). 

It  seems  to  be  now  settled,  that  Fraud  or  Misconduct  in 
the  Purchaser,  or  fraudulent  Negligence  in  another  Person 
as  the  Agent,  of  which  it  would  be  against  Conscience  that 
the  Purchaser  should  take  an  Advantage,  or  some  particular 
Principle,  arising  out  of  the  Character  of  the  Purchaser  as 
connected  with  the  Ownership  of  the  Estate,  or  some  Trust 
or  Confidence,  or  Conduct  in  the  Purchaser  in  obtaining  the 
Report;  that  in  any  of  these  Cases,  the  Confirmation  of  the 
Report  will  not  prevent  the  Court  from  opening  the  Bid- 
dings (c)  :  where  an  Estate  had  been  sold  before  a  Master 
prematurely,  the  Purposes  of  the  Decree  not  requiring  it, 
the  Sale  was  held  irregular,  and  set  aside,  although  the 
Reports  of  the  Purchasers  had  been  confirmed  absolutely, 
and  the  Purchase  Money  paid  into  the  Bank ;  but  in  set- 
ting aside  the  Purchase,  the  Court  directed  Interest  at  61. 
per  Cent,  and  all  Costs,  Charges,  and  Expences  to  be  paid 
to  the  Purchasers  (d). 

As  connected  with  the  Sale  of  Estates,  it  may  be  useful 
to  observe  generally,  that  the  employing  a  Person  to  hid  up 
to  a  certain  Price,  to  prevent  a  Sale  at  an  under  Value,  is 
not  fraudulent,  and  has  been  held  not  to  avoid  the  Sale,  nor 
to  prevent  a  specific  Performance  of  a  Contract  (e) :  Secus,  if 

(o)  4  Br.  C  C.  1 77.  2  Va.     C  C.  1 77.  287.    2  Eden.  348. 
j.*l.  M)  *  Cox.  34.  1  Eden.  18. 

(b)  1  Cox.  205.  («)  3  Vet.  620.  655.  n.    2 

(c)  5  Ves.  SS.      11   Ves.     Bro.  C.  C.331.  28.  Geo.  3.  c. 
57.  1  Bro.  C.  C.  287.    £  Bro.     17.S.30. 
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merely  to  take  Advantage  |of  the  Eagerness  of 
and  to  screw  up  the  Price ;  or  if  all  the  Bidders  are  Puffers^ 
except  the  Purchaser  (a) ;  but  if  there  are  real  Bidders, 
who  bid  against  each  other,  the  Bidding  of  the  Puffer  does 
not  invalidate  the  Sale  (i). 

For  the  Information  of  the  junior  Practisers,  in  this  Place 
it  may  not  be  improper  to  consider  the  Competency 
of  Purchasers,  in  Fiduciary  Situations,  of  Trust  Pro- 
perty (c). 

It  is  an  established  Rule  of  the  Courts  of  Equity,  that 
a  Trustee  shall  gain  no  Benefit  by  any  Act  done  by  him  as 
Trustee^  but  thai  such  Benefit  shall  accrue  to  his  Cestui  que 
Trust:  upon  this  Principle,  and  to  prevent  Fraud (d),  a 
Trustee  is  not  permitted,  nor  the  Attorney  of  a  Trustee,  to 
become  a  Purchaser  of  a  Part,  or  of  the  whole  of  the  Trust 
Estate  (e) ;  and  the  Rule  has  been  extended  to  the  Agent  of 
the  Trustee  employed  to  sell  the  Trust  Estate  (f).  Com- 
missioners9  Assignees^  and  Solicitors  under  a  Commission  of 
Bankruptcy,  are  within  the  Rule,  and  are  not  allowed  in 
their  private  Character  to  purchase  the  Bankrupt's  Pro- 
perty (g)  ;  so,  a  Committee,  or  the  Keeper,  is  not  allowed 
to  purchase  the  Lunatic's  Estate;  nor  can  an  Executor 
purchase  for  his  own  Benefit,  his  Testator's  Effects  (A). 
Lord  Harduncke  determined  that  a  Trustee  could  not  even 
buy  at  a  Sale  by  Auction  (i):  and  according  to  the  more 

(a)  12  Ves.  483.  (/)  5  Madd.    91.  13  V«. 

(b)  6  Term.  R.  642.      4      95.     2  Cox.  353. 320. 

Bro.  P.  C.  193.    6  Bro.   P.         (g)  6  Ves.  617.627.  10  Ves. 
C.  520.  3. 385.     8  Bro.  P.  C.  42.     2 

(c)  1  Madd.  Chanc.  109.  1      Dow.  200. 

Cb.  Ca.  191.  (A)  13  Ves.    156.     1  Ves. 

«0  6  Ves.  632.  and  Bea.  171.   1  Cox.  134.  18 

(e)  2  Atk.59.    5  Ves.  707.  Ves.  120.  313.    1  Glyand  I. 

7  Ves.  196.    8  Vos.  34.5.     9  14,  69. 

Ves.  234.     12  Ves.  372.     3  (i)  1  Ves.  9.  5  Ves.  682,  6 

Meri.  200.  Bclu  Supp.  8-  3  Men.  207. 
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recent  and  approved  Decisions  of  Lord  Eldon,  whether  the 
Bargain  be  advantageous  or  not,  the  Sale  is  in  every  In- 
stance bad ;  for  if  a  Trustee  can  buy  in  an  honest  Case,  he 
may  in  a  Case  having  that  Appearance,  but  which  may  be 
grossly  otherwise  (a).     So  jealous  is  the  Court  of  Chancery 
of  a  Trustee  taking  Advantage  of  his  Situation  to  benefit 
himself,  that  it  has  been  decided  that  a  Trustee  could  not 
purchase  Jbr  his  own  Benefit  Property,  which  the  Owner 
refused  to  sell  to  the  Cestui  que  Trust  (b) ;  but  if  on  a  Pur- 
chase by  a  Trustee,  it  is  found  to  be  for  the  Benefit  of  an 
Infant  Cestui  que  Trusty  that  the  Purchaser  should  be  held 
to  his  Purchase,  it  will  not  be  set  aside.      A  residuary 
Legatee,  or  Tenant  for  Life,  or  the  Owner  of  the  reversion- 
ary Interest,  are  held  not  to  have  such  an  Interest,  as  to 
prevent  them  becoming  Purchasers  of  Estates,  sold  under 
a  Decree  in  the  Master's  Office  (c).     A  Mortgagee  of  a 
Bankrupt's  Estate,  has  been  allowed  by  Order  to  bid  on  the 
Sale  of  the  Estate  mortgaged  (tf) ;  and  so  a  Party  in  the 
Cause  has  been  allowed  to  bid  for  himself,  in  a  Sale  directed 
by  the  Court  (e) ;  but  an  Auctioneer,  whilst  his  Employ- 
ment continues,  cannot  purchase  the  Estate  he  is  engaged 
to  sell  (f). 

An  Attorney  is  not  allowed  to  purchase  any  thing  in  Li- 
tigation, of  which  he  has  the  Management  (g)  ;  and  if  em- 
ployed as  Agent  to  purchase  for  another,  he  cannot  buy  for 
himself,  until  his  retainer  as  Attorney  is  ended  (A) :  and  the 
Rule  applies  as  between  Principal  and  Steward  (i),  and  to 
Alienations  between  Mortgagor  and  Mortgagee  (A). 

(a)  10  Ves.  385.  (e)  1  Ja.  and  Wa.  389.  S38. 

{b)  8  Ves.   348.     10  Ves.  (/)  16  Ves.  516. 

385.  95.    2  Bro.  C  C.  400.  (g)  1  Cox.  134. 

1  Sch.  and  Lefr.  131 .     7  Bro.  (A)  Smith  v.  Midgoley,  15th 

P.C.367.  Dec.  1804.  MSS. 

(c)  1    Coop.  95.     1  Turn.  (t)  13  Ves.  475.  5  Ves.  485. 

Rep.  70.  (*)  2  Sch.   and   Lefr.  218. 

(rf)  i  Madd.  Rep.  148.  673. 
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When  the  Master's  Report  has  been  confirmed  absolutely, 
the  Purchaser  upon  Payment  of  his  Purchase  Money,  is 
entitled  to  call  upon  the  Vender /or  a  Conveyance  of  the 
Estate,  and  to  be  let  into  Possession  and  Receipt  of  the 
Rents  and  Profits,  from  the  Quarter-D&y  next  preceding 
the  Application.     It  should  not  escape  the  Attention  of  the 
junior  Practiser,  that  until  the  Report  is  absolutely  confirm- 
ed, no  adverse  Proceedings  can  be  taken  against  the  Pur* 
chaser  to  complete  his  Purchase  (a) ;  but  the  Order  for 
Payment  stating  the  Purchaser  to  be  content  with  the  Title, 
the  Solicitor  for  the  Purchaser,  before  he  suffers  his  Client 
to  part  with  his  Money,  usually  applies  to  the  Vender's  So- 
licitor for  an  Abstract  of  the  Title  to  the  Lot  purchased, 
which  the  Latter  is  obliged  to  give,  before  he  can  set  on  foot 
any  compulsory  Proceedings  to  complete  the  Purchase  (6), 
with  the  Exception,  that  through  some  Default  in  the  Pur- 
chaser, the  Solicitor  for  the  Vender,  has  been  allowed  to  ob- 
tain an  Order  to  confirm  the  Report  of  Purchase  (c).    If 
upon  perusing  the  Abstract,  the  Purchaser's  Solicitor  should 
be  satisfied  with  the  Title,  he  may  then  prepare  a  Draught  of 
the  Conveyance ;  and  the  Purchaser  should  obtain  an  Order 
upon  Notice  to  the  Clerks  in  Court,  for  all  the  Parties  in- 
terested, {see  Title  Notices)  that  he  may  be  at  liberty  to 
pay  in  his  Purchase-Money,  and  be  let  into  Possession  of 
the  Estate  purchased,  and  into  the  Receipt  of  the  Rents  and 
Profits,  from  the  Quarter  Day  next  preceding  the  Pay- 
ment of  the  Purchase-Money  (d) :   and  this  Rule  of  the 
Court  as  to  the  Possession,  has  been  so  strictly  followed,  that 
upon  an  Application  in  Trinity  Term,  to  be  let  into  Pos- 
session from  the  Christmas-Day  preceding,  supported  by  an 
Affidavit  of  the  Purchaser,  that  his  Money  ever  since  the 
Purchase  had  been  lying  dead,  in  a  Banker's  Hands,  and 
that  he  was  always  ready  to  complete  his  Purchase ;   the 

(a)  2  Ves.  j.  335.  (c)  Ssndeis  y.  Grey,  Trio. 

(6)  Hodder  v.  Raffin,  Mich.      1811.  MSS. 
1810.  MSS.  (rf)  1  Ja.  and  Wa.  638. 
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Court  in  refusing  the  Motion  observed,  that  an  Application 
should  have  been  made  to  pay  in  the  Money,  where  it  might 
have  been  laid  out,  and  which  if  done  by  special  Applica- 
tion, would  not  have  been  an  Acceptance  of  the  Title  (a). 

But  this  Rule  of  giving  Possession  from  the  Quarter- 
Day,  holds  only  in  Purchases  of  Fee  simple  Estates ;  there 
are  Cases  where  it  is  regulated  by  the  Nature  of  the  Pro- 
perty sold,  and  the  usual  Course  of  taking  the  Account  of 
the  Profits,  and  which  the  Solicitor  for  the  Estate  should 
particularly  attend  to,  when  the  Motion  comes  on,  and  in 
drawing  up  the  Order ;  as  in  the  Instance  of  Collieries, 
Mining  Property,  &c,  where  the  Profits  are  accounted  for, 
and  settled  Monthly  or  Weekly  (6).     So  in  the  Sale  of  Ma-  * 
nors;  Deaths  or  Alienations  happening  before  the  Quarter- 
Day,  the    Fines    due    and    not  paid   or  assessed  until 
after  that  Period,  are  considered  as  having  accrued  before : 
and  upon  the  Purchaser's  Application  to  be  let  into  Posses- 
sion, the  Solicitor  should  be  careful  that  the  Court,  in  making 
the  Order,  gives  Directions  to  the  Purchaser,  to  receive  and 
pay  such  Fines  to  the  Venders  (c).     Where  Estates  held 
foi  lives  have  dropped  in  after  the  Report  has  been  con- 
firmed, and  before  the  Purchaser  has  been  let  into  Posses- 
sion, Compensation  for  the  Benefit  the  Estate  has  received 
by  that  Event,  has  been  directed  to  be  made  by  the  Pur- 
chaser, or  the  Estate  to  be  re-sold  (d) :  but  a  Loss  by  Fire, 
before  the  Confirmation  of  the  Report  of  Purchase,  although 
the  Delay  is  occasioned  by  the  Purchaser  in  opening  the 
Biddings,  must  be  borne  by  the  Vender  (e).     After  die 
Report  is  absolutely  confirmed,  the  Purchaser  must,  from 
that  Time,  or  rather  from  the  Time  when  he  could  have 
confirmed  the  Report  (/),  pay  Interest  on  his  Purchase 
Money,  and  the  Vender  becomes  a  Trustee  for  the  Pur- 

(o)   1   Coop.  95.  1   Turn.         (d)  3  Atk.  638. 
Rep.  70.  (<?)  1 1  Ves.  559. 

(*)  8  Ves.  502.  (/)  13  Ves.  517. 

(c)  2  Cox.  231. 
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chaser,  who  has  all  the  Advantages  or  Disadvantages  of  an y 
Casualty  after  that  Period  (a) :  a  Deposit  upon  opening  a 
Bidding,  is  considered  as  Part  of  the  Purchase-Money 
paid;  and  if  laid  out  in  the  Public  Funds,  which  rise  con- 
siderably between  the  Time  of  the  Deposit  and  the  Purchase 
being  completed,  the  Estate  will  have  the  Benefit  of  the 
Rise,  and  not  the  Purchaser  (ft) :  where  the  Deposit  had 
been  laid  out,  and  the  Accumulation  considerable,  pending 
Objections  to  the  Title,  the  Depositor  was  held  only  entitled 
to  Interest  on  the  Deposit,  at  41.  per  Cent.  (c). 

It  should  be  observed,  that  the  Report  when  confirmed 
has  relation  back  to  the  Purchase ;  Lord  Eldon  held,  that 
the  Contract  was  made  the  Moment  the  Purchaser's  Name 
was  entered  in  the  Master's  Book  (d)  :  and  the  Purchaser 
has  been  considered  as  Owner  from  the  Time  he  comes  into 
Possession,  pays  in  his  Purchase  Money,  and  declares 
himself  satisfied  with  the  Title ;  and  not  from  the  Confirma- 
tion of  the  Report,  pending  Objections  to  the  Title  (e). 

Where  no  Period  is  fixed  from  which  a  Purchaser  is  to  take 
the  Dividends  of  Stock  put  up  for  Sale,  the  Purchaser  of  a 
Life  Interest  in  Stock  sold  before  the  Master,  has  been  en- 
titled to  a  Dividend  becoming  due  the  Day  following  the 
Sale :  as  in  like  Manner,  Purchase  Money  must  have  been 
paid,  if  Tenant  for  Life  had  died  the  same  Night  (/)• 

The  Plaintiff's  Solicitor,  upon  the  Application  by  the 
Purchaser  to  pay  in  his  Purchase  Money,  should  instruct 
Counsel  to  appear,  and  request  that  the  Money  when  paid 
in,  be  laid  out  in  the  Purchase  of  Bank  Annuities,  if  it 
should  be  advisable,  and  for  the  Benefit  of  the  Parties  to 
have  that  done.  Frequently  the  Order  directs  that  the 
Money  should  not  be  paid  out  without  Notice  to  the  Pur- 
chaser ;  but  after  the  Title  has  been  accepted,  the  Purchase 
Money  paid  into  Court,  and  Conveyances  executed,  the 

(«)  2  P.  Wms.  410.  (ef)  1  Ja.  and  Wa.  637. 

(b)  1  Cox.  194.  (e)  2  Madd.  Rep.  34. 

(<•)  1  Cox.  206.  (/)  Ua.  and  Wa.  639. 
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Court  will  not  impound  the  Money  upon  an  Objection  from 
the  Purchaser  grounded  on  Notice  of  an  adverse  Claim;  if 
evicted,  he  must  resort  to  the  Covenants  in  his  Convey- 
ance (a). 

When  any  Dispute  arises,  either  upon  the  Title  of  the 
Vendors  to  the  Estate  sold,  or  on  the  Draft  of  the  Con- 
veyance to  the  Purchaser,  which  the  Solicitors  cannot 
settle;  in  the  former  Case,  on  the  Part  of  a  Purchaser  pro- 
ceeding to  complete  the  Title  to  his  Purchase,  an  Applica- 
tion must  be  made  to  the  Court  by  Motion,  that  the  Ven- 
dor's Solicitor  may  deliver  an  Abstract  of  the  Title,  or  if 
an  Abstract  has  been  delivered,  for  the  usual  Order 
of  Reference  to  the  Master,  to  see  whether  a  good  Title 
can  be  made ;  the  Party  applying  must  draw  up,  pass,  and 
enter  the  Order,  which  with  the  Abstract  of  the  Title,  must 
be  carried  in  before  the  Master,  and  an  Office-Copy  taken 
by  the  Purchaser's  Solicitor.  Warrants  on .  leaving,  and 
Warrants  to  proceed  on  the  Abstract,  must  be  taken  out  by 
thePurchaaer'  s  Solicitor,  and  served  upon  the  Clerks  in  Court 
for  the  Parties  interested  in  the  distribution  of  the  Assets. 
It  may  not  be  improper  here  to  remark,  that  the  Court  of 
Chancery  employs  its  Officer  to  investigate,  but  it  does 
not  warrant  the  Titles  to  Estates  decreed  to  be  sold  (b) :  it 
is  incumbent,  therefore,  on  the  Solicitor  for  the  Purchaser 
to  examine  very  strictly  into  the  Title  of  an  Estate  pur- 
chased under  a  Sale  directed  by  the  Court.  A  Work  of  de- 
servedly high  Reputation,  lays  it  down  generally,  that  a 
Purchaser  has  a  Right  to  insist  upon  having  a  clear  legal 
Title,  commencing  at  least  Sixty  Years  anterior  to.  the  Time 
of  his  Purchase,  and  sometimes  for  a  longer  Period,  where 
there  are  Remainders,  after  existing  Estates  tail(c):  an 
Application  to  restrict  an  Enquiry  into  the  Title,  to  the 
Period  of  forty  Years  last  past,  was  rejected  brevi  manu> 
and  the  Costs  of  the  Application  visited  upon  the  Insolvent 

(a)  2  Cox,  394.  (c)  Sugd.  Vendors,  259. 

(b)  3  Men.  223. 

Vol.  I.  ie 
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Court  Attorney  giving  the  Instructions  (a).     The  Solicitor 
for  the  Purchaser  should  carefully  examine  and  compare  the 
Abstract  with  the  Title  Deeds  left  in  the  Master's  Office* 
Should  it  be  necessary  to  enforce  the  Production  of  the 
Title  Deeds,  Instructions  will  be  found  in  another  Part  of 
this  Work  (6).    The  Master  proceeds  to  investigate  the 
Title  upon  the  Abstract  brought  in  under  the  Order  of 
Reference,  and  unless  the  Purchaser  in  that  Stage  of  the 
Proceeding  insists  upon  Production  of  the  Deeds  referred 
toby  the  Abstract,  he  cannot  afterwards  make  the  non-Pro- 
duction a  Ground  of  Exception  to  the  Report  (c) :  in  Cases 
of  Difficulty,  the  Master  seldom  takes  upon  himself  to  de- 
cide intricate  Questions  of  Title,  he  usually  directs  the  Ab- 
stract to  be  laid  before  a  Conveyancer,  upon  whose  Opinion 
the  Master  exercises  his  own  Judgment,  in  reporting  to  the 
Court :  the  original  Abstract,  with  Instructions  in  writing  by 
the  Master's  Clerk,  to  advise  on  the  Title  by  the  Direction 
of  the  Master  under  the  Order  of  Reference,  with  a  Copy  of 
the  Order  and  the  Objections  taken  by  the  Purchaser,  and  the 
Vendor's  Answers  thereto,  are  taken  by  the  Solicitor  and  laid 
before  a  Conveyancer,  and  when  he  has  given  his  Opinion 
thereon,  the  Abstract  must  be  returned  to  the   Master's 
Office  by  the  Solicitor  who  left  it ;    and  if  the  Subject 
Matter  in  Dispute  should  be  of  sufficient  Importance  to  call 
for  the  Advice  and  Attendance  of  Counsel,  Instructions 
and  a  Copy  of  the  Abstract,  with  the  Objections  and  An- 
swers, and  the  Opinion  given  thereon  must  be  prepared  and 
given,  usually  to  the  Counsel  if  a  Barrister,  whose  Opinion 
has  been  taken ;  and  a  Time  convenient  for  the  Attendance 
must  be  settled  by  the  Master,  which  must  be  signified  to 
the  Parties  by  a  Warrant  taken  out  and  served  upon  the 
respective  Clerks  in  Court,  underwritten  "  to  proceed  on  the 
Abstract  of  Title  Mr.  Sugden  will  attend. M     When  all  the 

(a)  Inf.  pa.  401.  (r)  1  Cox,  160. 

(b)  Inf.  pa.  195.  340. 
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Observations,  and  the  Arguments  thereon  have  been  heard 
tnd  disposed  of,  the  Master  upon  due  Consideration  of  the 
Abstract  will  prepare  a  Draft  of  his   Report,   of  which 
Office-Copies  must  be  taken  by  the  Solicitor  for  the  Pur- 
chaser and  the  Solicitors  for  the  Parties   prosecuting  the 
Cause;  and  in  this  Stage  of  the  Proceeding  it  should  be  ob- 
served, that  by  a  Rule  of  Practice  very  strictly  adhered  to,  no 
Evidence  is  to  be  received  by  the  Master ,  after  he  has  settled 
his  Report,  of  which  Lord  Eldon  has  been  pleased  to  express 
his  decided  Approbation  (a).     Whatever  Evidence  a  Suitor 
may  have  to  produce,  it  must  be  brought  in  before  the 
Draft  of  the  Report  is  finally  settled.     Warrants  on  pre- 
paring, and  Warrants  to  settle  the  Draft  of  the  Report 
must  be  taken  out  and  served  upon  the  Clerks  in  Court  for 
the  Parties  interested;   and  if  upon   the   Attendance  to 
settle  the  Draft,  it  be  not  varied  or  altered,  the  Master  finally 
settles  and  sometimes  signs  the  Draft,  of  which  an  Ingross- 
ment  or  Transcript  is  made  from  the  Draft  upon  stamped 
Paper,  in  the   Master's  Office.     A  Warrant  to  sign  the 
Report  must  be  taken  out  and  served,  as  before  directed, 
underwritten,  "  at  which  Time  the  Master  will  sign  his 
Report :"  between  the  Service  of  which  and  the  Day  ap- 
pointed to  sign  the  Report,  there  must  be  an  Interval  of 
four  clear  Days  exclusive  of  the  Day  of  Service  of  the 
Warrant,  within  which  Period  the  Purchaser  or  any  Party 
in  the  Cause  is  at  liberty  to  bring  in  Objections  in  Writing 
to  the  Draft  of  the  Report,  and  which  it  is  imperative  upon 
the  objecting  Party  to  do,  if  he  means  to  except  to  t.hp 
Report.     In  difficult  Questions,  the  Master  will  allow  a 
reasonable  Time  to  bring  in  Objections :  in  Shapland  v. 
Smith,  Mr.  Eames  allowed  a  Fortnight  to  prepare  Objec- 
tions (A) ;  and  if  Objections  are  regularly  brought  in,  War 
rants  must   be  taken  out  on  leaving,  and  Warrants  to 
proceed;  the  Objections  must  be  disposed  of  before  the 

(a)  7  Ves.  587.  Ord.  Cano.  (b)  1   Bro.  C.  C.  74.  infr. 

Boa.  Ed.  259.  vol.  2,  pa.  137. 

s  e2 
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Report  can  be  signed ;  the  Course  of  Proceeding  will*  be 
found  under  the  Title  Exceptions.    If  Exceptions  to  a 
B  eport  of  a  good  Title  are  overruled,  other  Objections  to  the 
Title  cannot  be  made ;  but  if  Exceptions  are  allowed,  and 
a  new  Abstract  of  Title  is  delivered,  farther  Objections  may 
be  brought  in  (a).     Where  the  Title  is  clear,  but  there 
are  Terms  outstanding,  or  Incumbrances  to  be  got  in,  the 
Course  is  for  the  Master  to  report  in  Favour  of  the  Title  ; 
and  a  Reference  is  then  made  to  approve  of  a  Conveyance ; 
and  the  Question  is,  whether  all  the  Parties  to  the  latter  are 
before  the  Court,  and  if  not,  those  Persons  must  be  made 
Parties  (ft).     It  has  been  held,  that  an  Exception  cannot  be 
made  to  the  Master's  Report  of  a  good  Title,  on  the  Ground 
that  the  Trustee  of  an  outstanding  Term  is  a  Lunatic  (c), 
or  that  the  Estate  is  not  Tithe-free  (d) :  these  being  Ques- 
tions of  Conveyance,  and  not  of  Title :  the  Vice-Chancellor 
has  held  that  if  A.  has  a  Right  to  call  upon  B.  to  join  in  a 
Conveyance,  that  is  Matter  of  Conveyance;  if  he  has  no 
Right  to  call  upon  him,  and  he  is  a  necessary  Party,  it  ia 
Matter  of  Title  (e) :    Where  upon  a  Reference  to  see  if  A. 
could  make  a  good  Title,  the  Master  reported  that  he  could 
with  the  concurrence  of  B.,  it  was  held  to  be  a  Report  upon 
the  Conveyance  rather  than  upon  the  Title  (/).     Previous 
to  the  signing  the  Report,  the  Solicitor  should  carefully 
examine  the  Draft  of  the  Report  with  the  Transcript  or 
Engrossment;,  and  when  the  Period  limited  by  the  War- 
rant has  expired,  the  Master  will  sign  his  Report,  which  the 
Solicitor  must  file  in  the  Report-Office,  from  whence  Office- 
Copies  must  be  taken  by  all  Parties  requiring  them.    Before 
the  Report  can  be  made  effective,  an  Order  nisi  to  confirm 
the  Report,  and  the  usual  Course  of  Proceeding  must  be 
taken,  to  make  the  Order  nisi  absolute ;  which  will  be  found 


(a)  4  Madd.  212.  (tf)  1  Men.  104. 

(b)  5  Ves.  725.  (e)    I  Madd.  Ch.  440. 

(c)  16  Vos.  380.  (f)  1  Meri.  179. 
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under  tbe  Title  General  Report  (a).  If  the  Master  reports 
against  the  Title,  and  the  Report  is  submitted  to,  the  Pur* 
chaser  will  be  discharged  from  his  Bidding :  and  in  a  Suit 
for  specific  Performance  of  a  Contract,  the  Bill  would  be 
dismissed  with  Costs,  on  Motion  (6).  If  the  Master  re- 
ports in  favour  of  the  Title,  and  no  Exceptions  are  taken, 
the  Purchaser  should  proceed  to  complete  his  Purchase: 
upon  Application  with  Notice,  he  would  be  ordered  to  com- 
plete his  Purchase,  and  pay  in  the  Purchase-Money. 

The  Purchaser's  Solicitor  is  intitled,  and  it  is  incumbent 
on  him  to  prepare  a  Draft  of  the  Conveyance  of  the  Estate 
purchased,  and  to  tender  it  to  the  Vendor's  Solicitor,  for  his 
Perusal  and  Approbation  (c)<     If  Objections  are  made  to 
the  Draft  which  the  Solicitors  cannot  decide ;  and  neither 
the  Decree,  nor  the  Order,  if  any  has  been  made,  for  Pay- 
ment of  the  Purchase-Money  into  Court,  authorize  the 
Master  to  settle  the  Conveyance,  an  Order  of  Reference  to 
the  Master  to  settle  the  Conveyance,  with  the  usual  Direc- 
tions for  the  Delivery  of  the  Title  Deeds,  and  attested  Co- 
pies and  Covenants  for  Production,  Ac,  must  be  applied  for 
upon  Motion  or  Petition ;  the  Order  passed  and  entered, 
must  be   served  upon   the  respective  Clerks  in  Court, 
and,  with  the  Draft  of  the  Conveyance,   (of  which  the 
Vendor's   Solicitor    must  take  an    Office-Copy)    left  at 
the  Master's  Office,  and  Warrants  on  leaving  and  to  pro- 
ceed must  be  taken  out  and    served  upon  the  proper 
Clerks  in  Court :   if  the  Master  directs  the  Draft  to  be 
laid  before  a  Conveyancer,  to  advise  thereon,  the  Instruc- 
tion before  given  in  settling  the  Abstract  of  Title  must  be 
followed ;  and  when  the  Master  has  settled  the  Draft  of 
the  Conveyance,  an  Engrossment  of  the  Conveyance  will  be 
made  in  the  Master's  Office,  his  Allowance  of  which  will  be 
made  Upon  the  Margin  of  the  Deeds,  and  his  Certificate  of 
having  settled  and  engrossed  the  Conveyance,  must  be  filed, 

(a)  Infr.  pa.  326.  (c)  Forrest,  61. 

(6)  19  Ves.  351. 
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and  an  Offlce-Copy  taken  from  the  Report-Office ;  but  m 
Warrants  on  preparing,  or  to  sign  the  Certificate  are  taken 
out,  nor  any  Order  made  to  confirm  it.  The  Solicitors  for 
the  respective  Parties  should  attend  to  examine  the  Engross- 
ment with  the  Draft,  before  it  is  executed  by  the  Parties  * 
and  as  the  Order  usually  directs  the  Title  Deeds,  Evidences, 
and  Writings  relating  to  the  Lot  purchased,  and  the  requi- 
site attested  Copies  to  be  delivered  out,  and  Covenants  for 
Production  entered  into,  and  in  Case  of  Dispute,  to  be 
settled  by  the  Master :  Warrants  must  be  taken  out  for 
settling  any  Controversy  upon  these  Matters,  and  the  Mas- 
ter must  be  attended  thereon.  A  Purchaser  who  cannot 
have  the  original  Title  Deeds,  where  the  Estate  has  been 
sold  in  a  great  number  of  Lots,  has  been  held  to  be  intitled 
to  attested  Copies  of  the  Title  Deeds  accompanying  the 
principal  Purchase,  at  the  Expense  of  the  Vendor,  however 
great  the  Inconvenience  and  Expense,  if  there  has  been  no 
Stipulation  on  the  Subject  (a).  Court  Rolls  are  the  Title 
Deeds  of  Copyhold  Estates,  and  a  Purchaser  would  be 
affected  with  Notice  of  their  Contents,  so  far  back  as  a  Search 
is  necessary  for  the  Security  of  the  Title  (6).  Notice  of  a 
Bargain  and  Sale  not  inrolled  (c),  of  a  Deed  not  regis- 
tered (d),  or  of  a  Judgment  not  docquetted  (t),  will  affect  a 
Purchaser ;  but  the  Registry  in  Middlesex  of  an  equitable 
Mortgage  seems  not  to  be  presumptive  Notice  to  a  legal 
Mortgagee,  there  must  be  actual  Notice  (/). 

A  Purchaser  cannot  insist  upon  the  Vendors  establishing 
a  Will  against  the  Heir  (g),  though  he  may  to  perpetuate 
Testimony,  at  the  Costs  of  the  Yendor  (A) ;  and  a  Copy* 

(a)  6  Ves.  460. 15  Vcs.  176.  (e)  16  Ves.  419. 

(6)  3  Madd.  186.     18  Vcs.  (f)  Ambl.  678.    Stm.  644. 

462.  (g)  3  P.  Wins.  190.  19  V«r> 

(c)  Atk.  646.  51.  693. 

(<*)   1  Sch.  and  Lefr.  102.  (A)  2  Madd.  Rep.  34.  n. 
1  Bun.  474.  2  Bro.  P.  C.  426. 
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holder  may  be  compelled  to  surrender  in  Person,  if  it  can 
conveniently  be  done  (a). 

To  compel  an  unwilling  Purchaser  to  complete  his  Pur- 
chase, the  first  Step  on  the  Part  of  the  Vendor  is,  to  confirm 
the  Master's  Report  of  the  Purchaser  being  the  best  Bid- 
der^).    For  this  Purpose,  the  Plaintiff's  Solicitor  must 
apply  to  the  Master's  Office  for  the  Report  of  Purchase, 
which  he  must  file  at  the  Report-Office,  and  take  the  usual 
Course  of  Proceeding  to  confirm  the  Report  absolutely ; 
and  it  should  seem  that  where  the  Purchaser  lies  by,  and 
suffers  the  Vendor's  Solicitor  to  confirm  the  Report,  it  is  not 
necessary  to  deliver  to  the  Purchaser  an  Abstract  of  the 
Title,  previous  to  an  Application  for  payment  of  the  Pur- 
chase-Money into  Court  (c):    for  the  latter  Purpose,  an 
Application  founded  on  the  Report,  and  the  Order  absolute, 
upon  Notice  in  Writing  to  the  Purchaser,  must  be  made  to 
the  Court,  for  an  Order  that  the  Purchaser  should  be  di- 
rected within  a  certain  Time,  to  pay  into  the  Bank  the  Sum 
at  which  he  has  been  reported  the  Purchaser  of  the  Lot  in 
question ;  see  Tide  Notices.     The  Order  passed  and  en- 
tered, must  be  served  personally  upon  the  Purchaser,  a 
sufficient  Time  before  the  Payment  is  to  be  made,  by  leaving 
with  him  a  Copy  of  the  Order,  shewing  the  original  Order 
at  the  Time  of  Service.     The  Purchaser  not  being  a  Party 
to  the  Suit,  a  Writ  of  Execution  of  the  Order  would  be 
irregular,  and  the  Court  has  refused  to  make  a  Purchaser 
appoint  a  Clerk  in  Court  (d).      The  Notice  requires  per- 
tonal  Service,  and  if  any  Difficulty  should  arise,  the  Course 
of  Proceeding  will  be  found  in  another  Part  of  this  Work  (e). 
The  Purchaser  after  Service  of  this  Order,  neglecting  or  re- 
fusing to  pay  in  the  Purchase-Money,  an  Affidavit  of  the 
Service  of  the  Order  for  Payment,  and  also  of  the  Neglect 

(a)  6  Madd.50.  Coop.  138.         (<f)  1  Ves.  j.  94. 
(6)  2  Ves.  j.  335.  («)  Infra,  pa.  158. 

(c)  Saunders,  v.  Gray,  Jan. 
1811.  MSS. 
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or  Refusal  to  pay  in  tbe  Money,  must  be  made  and  filed, 
and  an  Office-Copy  taken  to  be  used  in  Support  of  a  Mo- 
tion on  Notice,  for  an  Order  that  the  Purchaser  should  stand 
committed  to  the  Custody  of  the  Serjeant  at  Armsfo)* 
which  the  Court  will  order,  and  the  usual  Proceedings 
must  be  pursued  to  make  the  Order  for  Commitment  abso- 
lute.    In  proceeding  adversely,  if  the  Purchaser  should 
take  the  Report  and  confirm  it  absolutely,  the  Plaintiff  V 
Solicitor  previous  to  any  Application  to  pay  in  the  Pur- 
chase-Money, must  deliver  to  the  Purchaser  an  Abstract  of 
the  Title  to  the  Lots  purchased  (ft) ;  and  either  Party  may 
obtain  an  Order  of  Reference  to  the  Master  on  the  Title : 
if  the  Purchaser  should  not  obey  this  Order,  the  Plaintiff's 
Solicitor  must  obtain  the  Master's  Report  ex  parte;  and  if 
it  be  in  favour  of  the  Title,  he  should  then  give  the  usual 
Notice  in  Writing  to  the  Purchaser  to  pay  in  the  Purchase- 
Money,  and  to  be  let  into  possession;  and  upon  disobedi- 
ence by  the  Purchaser,  without  Objecting  to  the  Title,  the 
usual  Course  of  enforcing  payment  must  be  followed.     If 
the  Purchaser  confirms  the  Report  upon  the  Title,  or  is  sa- 
tisfied with  the  Title,  he  may  obtain  an  Order  upon  Notice 
to  pay  in  his  Purchase-Money,  and  to  be  let  into  Possession 
of  the  Rents  and  Profits,  and  the  Order  usually  contains  full 
Directions  for  settling  the  Conveyance  and  the  Delivery  out 
of  the  Title  Deeds  and  attested  Copies.     Cases  may  arise, 
where  it  may  be  advisable  for  a  Purchaser  who  has  his 
Money  lying  dead  at  his  Banker's,  to  pay  in  the  Purchase* 
Money,  and  to  be  let  into  Possession,  without  Prejudice  to 
any  Question  he  may  be  advised  to  take  to  the  Tide  (c), 
which  in  the  ordinary  Course  of  Proceeding,  he  would  by 
the  Terms  of  the  Order  be  precluded  from  doing:  Posses- 
sion taken  generally  and  without  Stipulation,  has  been  held 
a  Waiver  of  Objections  to  the  Title  (d)  ;  and  a  Purchaser 

(a)  14  Ves.  512.  (c^)  Coop.  95. 

(b)  Hodder  v.  Roffin,  Micb.         (</)  12  Ves.  27. 
1810.     MSS. 
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going  on  to  complete  the  Purchase  after  full  Notice  that  he 
is  not  to  have  a  good  Title,  has  been  held  to  be  Matter  of 
Notice  and  not  of  Contract,  and  may  amount  to  a  Waiver  of 
the  Right  to  a  good  Title,  which  is  given  him  by  Law,  and 
does  not  grow  out  of  the  Agreement  to  purchase  (a). 

Before  we  conclude,  it  may  be  of  Use  to  observe,  that  one 
Purchaser  may  be  substituted  for  another,  on  the  Con- 
sent of  the  original  Purchaser,  and  all  the  Parties  in  the 
Cause  (6),  without  applying  for  a  re-Sale :  but  the  Court 
will  not  discharge  a  Purchaser,  and  substitute  another  even 
upon  paying  the  Money  into  the  Bank,  without  an  Affida- 
vit that  there  is  no  under  Bargain  (c). 

A  Purchaser,  upon  the  Application  of  the  Plaintiff,  may 
be  discharged  from  his  Purchase,  and  a  re-Sale  directed,  if 
he  does  not  proceed  to  complete  his  Purchase  for  an  unrea- 
sonable Length  of  Time,  even  after  making  the  Order 
absolute  (d).  And  it  seems  to  have  been  held,  that  a  Pur- 
chaser before  the  Master  consenting  U>  forfeit  his  Deposit,  is 
not  bound  to  proceed  in  his  Purchase  (e).  A  Person  re- 
ported the  best  Bidder,  discovered  before  Confirmation  to 
have  been  insane  at  the  Bidding:  upon  an  Application  by 
all  Parties,  that  the  next  beat  Bidder  consenting,  he  might 
be  reported  the  Purchaser,  at  the  Sum  bidden  by  him,  the 
Court  held  irregulars  but  directed  the  Estate  to  be  resold 
generally  (/) :  so  after  Confirmation  of  the  Report,  a  Pur* 
chaser  has  been  discharged  upon  Affidavit  pf  Imprisonment 
and  Insolvency,  and  a  re-Sale  has  been  ordered  (g) ;  but 
the  Purchaser  of  an  Estate  sold  under  an  erroneous  Decree 
has  been  discharged  from  his  Purchase  on  Motion,  though 
the  Parties  were  proceeding  to  rectify  the  Error;  and  by  the 
general  Bule,  that  a  Suitor  must  pay  for  ihs  Mistakes  qf 


(a)  3  Men.  53.  (e)  1  P.  Wm«,  745. 

(b)  2  Br.  C.  C.  391.  (/)  1  Cox,  205. 

(c)  6  Ves.  515,  615.  (jT)  1  Ves.  and  Bea.  544. 
(<0  14  Ves.  512. 
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the  Court>  Lord  Eldon  seems  to  have  inclined  to  an  Opinion 
that  a  Purchaser  so  circumstanced  would  be  entitled  to  his 
Costs  (a). 

When  the  Purchasers  of  any  of  the  Lots  give  Notice 
of  an  Application  to  the  Court  for  Leave  to  pay  in  the 
Purchase  Money,  and  to  be  let  into  Possession  of  the 
Estates  purchased,  it  may  be  proper  to  appear  by  Counsel 
on  the  Motion,  either    to    oppose  it,    by  insisting  that 
the  Purchaser  ought  to  have  the  Rents  only  from  the 
Quarter-Day  preceding  the  Notice  of -Motion  or  to  settle 
any   Terms  necessary   on   that  Account;    or  to  consent 
to  the  Application,  if  it  should  appear  advisable  so  to  do ; 
and  to  pray  that  the  Purchase   Money,  when  paid  into 
Court,  may  be  laid  out  in  the  Purchase  of  Bank  Annuities. 
Where  the  Decree  directs  the  Money  to  be  so  laid  out,  and 
where  there  is  no  Objection  to  the  Terms  mentioned  in  the 
Notice  of  Motion,  it  may  not  in  strictness  be  necessary  to 
appear ;  yet  it  may  be  prudent  so  to  do,  for  the  Purpose 
of  giving  any  Explanation  which  may  be  required  by  the 
Court,  and  for  preventing  any  Trouble  afterwards,  since 
the  Directions  to  lay  out  the  Purchase  Money  will  thereby 
form  a  Part  of  the  Order    under  which  the  Money  is 
paid  into  Court;  and  nothing  further  will  be  necessary 
than  to  sign  the  printed  Form  of  a  Request,  at  the  Ac- 
countant General's  Office,   immediately  after  the  Money 
is  paid  in,  to  have  the  same  laid  out. 

Notice  of  Application  for  Payment  of  the  Purchase 
Money  out  of  Court  must  be  given  to  the  Purchaser,  by 
serving  him  with  a  Copy  of  the  Notice  of  Motion  or 
Petition ;  and  the  Affidavit  of  Service  of  the  Notice  must 
state  the  Service  upon  the  Purchaser:  an  Objection  by 
the  Latter  after  Acceptance  of  the  Title,  taking  Possession, 
and  Conveyances  executed,  that  he  had  been  served  with 
a  Writ  of  Right,  impeaching  the  Title,  has  been  over- 
ruled ;  the  Court  observing,  that  Recourse  must  be  had 

(a)  2  Ja.  and  Wa.  287. 
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to  the  Covenant  in  the  Conveyance,  as  in  ordinary  Cases, 
between  Vendor  and  Vendee  (a). 

T/ie  Master's  General  Report,  concludes  the  Proceedings 
in  the  Masters  Office,  upon  the  Enquiries  directed  by  the 
Decree;  preparatory  to  which,  the  Solicitors  for  all  the 
Parties  should  carefully  examine,  that  all  the  Directions  and 
Enquiries  have  been  carried  into  Effect,  and  fully  investi- 
gated. 

Lord  Eldon  has  laid  down  very  broadly,  that  in  some 
Way  or  other,  the  Master  must  so  provide,  as  that  all  the 
Accounts,  both  Legal  and  Equitable,  shall  be  fully  taken  (ft). 

By  the  standing  Orders  (c),  "  The  Masters  are  not  to  re- 
turn special  Certificates,  unless  they  are  required  so  to  do, 
or  their  own  judgment  leads  them  to  it ;  their  Reports  are 
to  be  drawn  succinctly  (preserving  the  Matter  for  the 
Judgment  of  the  Court)  and  without  Recital  of  the  Points 
of  Reference;  but  in  doubtful  Cases  they  may  state  the 
Reasons  which  induce  them  so  to  do." 

In  Reports  which  are  special,  the  Masters  ought  not  to 
set  forth  the  Evidence,  with  their  Opinions  upon  it,  but 
only  the  bare  Matters  of  Fact,  for  the  Judgment  of  the 
Court,  as  in  the  Courts  of  Law  in  a  special  Verdict,,  not 
any  Part  of  the  Evidence  on  either  Side  (rf).  But  the  Mas- 
ter in  taking  an  Account  may  state  any  special  Matter  with- 
out an  express  Direction  in  the  Decree  for  that  Purpose  (  *  ). 
Where  the  Master  stated  his  Disallowance  of  a  certain  Sum, 
not  upon  the  Merits  but  on  the  complex  Nature  of  the 
Claim,  the  Court  held  the  Master  right  in  stating  his  Rea- 
son for  the  Disallowance,  though  not  directed  to  state  any 
special  Matter  (J); .  but  in  References  upon  any  special 
Matter,  the  Master  must  collect  the  Inference,  he  must 

(a)  2  Cox,  394.  (d)  1  Atk.  453. 

(ft)  3  Meri.  302.  (e)  2  Atk.  620. 

(c)  Ord.  Cane.  Bea.  Ed.  208.         (/)  4  Madd.  209. 
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draw  a  Conclusion  upon  the  Facts  arising  out  of  the  In- 
quiry :  in  the  Instance,  of  a  Reference  to  ascertain  the 
Fact  of  a  Person's  Death,  and  the  Report  only  stated  the 
Circumstances,  not  drawing  any  Conclusion ;  in  referring  it 
back  to  the  Master,  Lord  Eldon  expressed  his  Approba- 
tion of  Lord  Aboanl&j*  course,  of  making  the  Master  draw 
the  Conclusion  (ay  Where  the  Surplus  to  be  distributed  is  an 
uncertain  Sum,  the  Master  ought  to  report  the  Shares  in 
aliquot  Parts,  and  not  in  Money  (6) ;  but  the  Court  will 
not  give  any  Opinion  upon  the  Foim  in  which  the  Master 
should  make  his  Report  of  any  Matter  referred  to  him  (c):  to 
take  Notice  of  any  Proceeding  in  the  Master's  Office,  it  must 
be  brought  before  the  Court  by  the  Report  of  the  Master  (d). 
The  Plaintiffs  Solicitor  in  the  regular  Course  of  Proceed- 
ing bespeaks  the  Draft  of  the  Report,  but  in  Case  of  De- 
lay or  Neglect^  any  Party  may  call  upon  the  Master  to 
make  his  Report.  When  the  Draft  of  the  Report  is  pre- 
pared, a  Warrant  must  be  taken  out  and  served  in  the  usual 
Manner  upon  the  respective  Clerks  in  Court,  for  all  Parties 
active  in  the  Suit,  underwritten,  "  the  Master  has  prepar- 
ed a  Draft  of  his  general  Report"  Copies  of  the  Draft  of 
the  Report  must  be  taken  from  the  Master's  Office  by  all 
Parties  who  attend,  and  Warrants  must  be  successively 
taken  out  "  to  proceed  upon,  and  settle  the  Draft  of  the 
Master's  general  Report"  Warrants  may  be  taken  out  by 
any  Party  in  the  Cause.  Creditors  or  Legatees  coming  in 
under  a  Decree  and  proving  their  Debts  or  Legacies,  may 
if  necessary,  obtain  an  Order  to  prosecute  a  Decree  for  an 
Account  (e)  A  great  Deal  of  Attention  is  requisite  in 
this  Stage  of  the  Cause,  that  the  Questions  which  have 
been  raised  upon  settling  the  Draft  before  the  Master,  and 
his  Determination  and  Opinion  thereon,  have  undergone 

{a)  6  Ves.  605.  (rf)  1  Ves.  j.  69. 

(*)  1  Ves.  j.  295.  (e)  2Ves.j.  165.     16  Ves. 

(c)  2  Madd.  Rep.  389.  23.1. 
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sufficient  Consideration,  and  that  the  Proceedings  in 
general  upon  the  Inquiries  before  him,  may  be  so  stated 
in  the  General  Report,  that  the  Interests  of  all  the  Parties 
may  be  brought  before  the  Court  for  Determination  upon 
the  Hearing  for  further  Directions.  In  attending  the  War- 
rants to  settle  the  Draft,  the  respective  Solicitors  must  state 
Co  the  Master,  such  Alterations,  as  in  their  Judgment  they 
think  expedient;  and  if  any  Evidence  has  been  omitted, 
it  must  be  brought  forward  in  strictness,  before  the  Master 
hat  settled  the  Draft  of  the  Report ;  it  has  been  determined 
upon  serious  Argument,  that  after  the  Master  has  settled 
the  Draft  of  his  Report,  an  Affidavit  in  Support  of  Objec- 
tions to  the  Draft,  not  laid  before  the  Master,  previous 
to  the  bringing  in  the  Objections,  could  not  be  received  as 
Evidence :  (a)  and  in  Support  of  Exceptions  no  Evidence 
can  regularly  be  admitted,  which  was  not  before  the  Master 
upon  arguing  the  Objections  {6).  When  all  the  Alterations 
and  Objections  to  the  Draft  have  been  urged  to  the  Master 
and  disposed  of,  he  finally  settles,  and  sometimes  signs  the 
Draft  from  which  the  Master's  Clerk  makes  a  Transcript  or 
Engrossment  upon  Paper,  and  the  Solicitor  for  the  Plaintiff, 
or  for  the  Party  taking  the  Report,  must  carefully  examine 
the  engrossed  Report  with  the  Draft  settled  by  the  Mas- 
ter :  a  Warrant  to  sign  the  Report  must  be  taken  out, 
under- written,  "at  which  Time  the  Master  will  sign 
his  Report:"  between  the  Service  of  which,  and  the 
Return,  there  must  be  four  clear  Days,  exclusive  of  the 
Day  of .  Service,  and  the  Warrant  should  be  immediately 
served  uponthe  respective  Clerks  in  Court.  If  any  Party 
U  advised  to  take  the  Opinion  of  the  Court,  he  must 
bring  in  and  leave  Objections  in  Writing  to  the  Draft, 
within  the  four  Days  limited  by  the  Warrant,  and  be- 
fore the  Master's  Office  closes:  and  it  may  be  proper 
to  observe  for'  the  Information  of  the   junior  Practisers, 

(o)     7     Vei.  587.    Ord.         (b)  Mose.   191. 
Cane  Bca.  Ed.   259. 
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that  unless  Objections  are  brought  in,  Exceptions  to  the 
Report    cannot  be   filed,  but  by   special   Order   (a) ;    if 
no  Objections  are  left,  the  Master  will  sign  the  Transcript 
of  his  Report,  which  it  should  seem  the  Death  of  the 
Plaintiff  in  the  Cause  would  not  prevent  him  from  sign- 
ing^) ;  but  in  special  Cases  the  Master  will  give  the  objecting 
Party  Time  to  bring  in  Objections,  for  which  Purpose  a 
Warrant  should  be  taken  out  and  served  before  the  four 
Days  limited  by  the  Warrant  to  sign  the  Report  have 
expired,   and    upon  the  Attendance  a  reasonable  Time 
commensurate  with  the  Specialties  of  the  Case  will  be  given 
by  the  Master  to  prepare  and  bring  in  the  Objections ;  if 
under  Colour  of  Objecting,  any  improper  Delay  should 
occur,  the  Court  will  make  an  Order  upon  the  Master  to 
sign  his  Report  forthwith  (c) :   the  Report  signed  by  the 
Master  propria  manu^  by  the  standing  Orders  of  the  Court, 
must  be  filed  in  the  Report  Office  within  four  Days  after 
making  and  signing  (d)  :  but  a  continued  Practice  seems  to 
have    reversed  the  Order  (e) ;    and  it  is  sufficient  if  the 
Report  be  filed  before  it  is  acted  upon,  (f)  though  not 
filed  within  the  prescribed  Period.    To  make  the  Report 
effective,  an  Order  Nisi  to  confirm  the  Report  must  be 
obtained  upon  Motion,  as  of  Course  upon  producing  the 
Office  Copy  of  the  Report  filed  in  the  Report  Office :  the 
Order,  passed  and  entered,  must  be  served  upon  the  adverse 
Parties  personally,  if  they  are  less  in  Number  than  six,  but 
if  six  or  more,  on  Suggestion  to  the  Court  that  the  Parties 
are  numerous  and  live  remote  from  each  other  (§•),  service 
of  the  Order  upon  the  Clerks  in  Court  will  be  substituted 
in  lieu  of  Personal  Service  upon  the  Parties,  and  it  must  be 
so  expressed  in  the  Order;  and  upon  an  Affidavit  that  the 

(a)  2  Ves.  389.  3.  P.  Wms.  (</)  Ord.  Can.  Bea.  Ed.  293. 
142.  (e)  1  Vesaad  Bea.  327. 

(b)  3  Ves.  197.  (f)  2  P.  Wms.  517. 

(c)  Dick.  103.  (g)  2  Ves.  j.  417. 
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Parties  live  remote  from  each  other,  the  Court  will  substi- 
tute Service  upon  the  Clerks  in  Court  :  where  there  were 
only  five  Defendants,  upon  Affidavit  that  some  lived  in  the 
East  and  West  Indies,  and  others  in  different  Farts  of  the 
Country,  an  Order  has  been  made  (a).  If  any  Party 
absconds  to  avoid  Service,  an  Order  must  be  obtained  to 
substitute  Service  upon  his  Clerk  in  Court  and  Solicitor, 
or  at  his  Place  of  Abode  with  one  of  the  Family,  for  which 
Instructions  will  be  found  in  another  Part  of  this  Work,  (6) 
Any  Party  in  the  Cause  may  obtain  the  Order  Nisi  and 
confirm  the  Report  absolutely.  When  there  are  but  seven 
Parties  in  the  Cause,  and  two  or  more  are  Plaintiffs,  it  is 
usual  to  move  the  Court  in  the  Name  of  one  of  the 
Plaintiffs,  to  confirm  the  Report  Nisi,  on  the  Suggestion 
before  stated,  and  that  Service  of  the  Order  on  the  Clerks 
in  Court  for  the  other  Plaintiff  and  Defendants  may  be 
deemed  good  Service :  if  no  Cause  be  shewn  against  con* 
firming  the  Report,  after  the  Expiration  of  the  eight  Days 
limited  by  the  Order,  exclusive  of  the  Day  of  Service; 
upon  Affidavit  of  Service  of  the  Order  Nisi  personally  on 
the  Parties,  or  on  the  Clerks  in  Court,  or  as  directed  by  an 
Order  of  Substitution ;  and  a  Certificate  in  Writing  by  the 
Register  upon  the  Order  Nisi  of  no  Cause  being  shewn,  dated 
on  the  Day  of  applying  for  the  Order  absolute  (c),  (for 
which  the  Order  should  be  left  two  or  three  Days  previously) 
the  Order  Nisi  upon  Motion  may  be  made  absolute  for  con- 
firming the  Report,  but  by  consent  of  all  Parties,  an  Order 
may  be  obtained  in  the  first  Instance,  to  confirm  the  Report 
absolutely,  by  the  one  Party  giving  Instructions  to  Counsel 
to  move  for  an  Order  to  confirm  the  Report  absolute,  and 
the  other  Side  appearing  or  giving  Instructions  to  consent. 
The  Order  being  drawn  up,  passed,  entered  and  served 

(a)  2  Ves.j.  417.  (c)  14  Ves.  180.  3Swanrt. 

(b)  infr.  pa.  158.  98 
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upon  the  adverse  Clerks  in  Court,  the  Cause  may  be  set 
down  for  further  Directions,  in  the  Manner  hereafter  stated. 

If  any  Party  should  be  dissatisfied  with  the  Master's 
Opinion,  and  take  Objections  to  the  Draft  of  the  Report, 
(which  must  be  left  in  Strictness  within  the  four  Days, 
limited  by  the  Warrant  to  sign  the  Report,  or  before  the 
Transcript  of  the  Report  is  actually  signed  by  the  Master) 
the  Party  leaving  them  must  take  out  a  Warrant,  under- 
written, w  The  Defendant  E.  F.  (as  the  Case  may  be)  has 
left  Objections  to  the  Draft  of  the  Master's  General  Re- 
port; "  and  serve  the  same  on  the  Clerks  in  Court  for  all 
the  adverse  Parties.  A  Copy  of  these  Objections  must  be 
taken  from  the  Master's  Office,  and  carefully  perused,  in 
Order  to  answer  them  on  the  Attendance  before  the  Master. 
The  Report  cannot  be  signed  until  the  Objections  have 
been  disposed  of;  and  if  the  Party  leaving  them  does  not 
proceed  with  that  Expedition  which  the  Course  of  Practice 
allows,  any  other  Party  may  take  out  Warrants  to  proceed 
on  the  Objections  ;  they  must  be  over-ruled,  or  allowed : 
in  the  latter  Case  the  requisite  Alteration  will  be  made  in 
the  Report.  When  the  Warrants  have  been  attended,  and 
the  Master  has  fully  considered  his  Report,  he  will  sign  it ; 
the  Solicitor  must  then  take  it  away  and  file  it  at  the  Re- 
port Office,  and  obtain  an  Office  Copy,  and  the  Course  of 
Proceeding  hereinbefore  directed  for  confirming  it  must  be 
followed.  If  Exceptions  to  the  Report  are  taken  in  Con- 
sequence of  Objections  having  been  regularly  left,  these 
Exceptions  must  be  signed  by  Counsel,  engrossed  on 
Five-shilling  Stamp  Paper,  and  filed  with  the  Clerk  of  the 
Exceptions  at  the  Register  Office,  with  a  Deposit  of  Five 
Pounds,  of  which  a  Certificate  must  be  taken ;  see  Tide 
"  Exceptions,"  in  a  subsequent  Part  of  this  Work.  A 
Petition  with •  the  Register's  Certificate  annexed,  must  be 
immediately  presented  to  the  Lord  Chancellor,  for  an  Order 
to  set  down  the  Exceptions  for  hearing,  and  a  Copy  of  the 

Report  and  of  the  Exceptions,  at  the  same  time  left  with 
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the  Lord  Chancellor's  Gentleman  of  the  Chamber,  with  * 
Fee  of  Five  Shillings,  or  the  Copies  may  be  left  by  the  Except- 
ant  three  or  four  Days  before  the  Exceptions  come  on  to  be 
heard.     The  Order  must  be  drawn  up,  passed  and  entered, 
and  served  upon  the  adverse  Clerks  in  Court  within  the 
eight  Days  mentioned  in  the  Order  Nisi  to  confirm  the  Re- 
port, and  the  Exceptions  must  be  set  down  with  the  Re- 
gister before  the  four  Days  limited  by   the  Order  have 
expired :  it  is  imperative  upon  the  Excepting  Party  to  set 
the  Exceptions  dozen  for  hearing;  the  mere  Jiling  Excep- 
tions and  making  the  Deposit  will  not  prevent  the  Register 
from  signing  his  Certificate  of  no  Cause  being  shewn.  Upon 
the   usual  Application  to  make  the  Order  Nisi  for  con- 
firming the   Report  absolute,  and  which  the  Court  will 
grant  (a)9  either  Party  may  obtain  the  Order  to  set  them 
down  (6) ;  but  if  the  Exceptions  are  filed  after  the  Report 
has  been  confirmed  absolute,  they  will  be  ordered  to  be 
taken  off  the  File  (c).     No  Exceptions  to  a  Report  will  be 
allowed,  if  they  vary  from,  or  are  not  founded  on  Objections, 
in  those  References,  where  by  the  Course  of  Proceeding,  a 
Draft   of   the  Report   is  prepared,  to  which  Objections 
will  lie :  a  Work  of  great  Practical  Information  lays  down 
the  Rule,  that  where  the  Master  by   his  Report  finds  a 
Fact,  and  his    Judgment  is  founded  on    Evidence,   he 
delivers  out  a  Draft  of  his  Report  before  he  signs  it,  to 
give  the  Parties  an  Opportunity  to  take  Objections,  without 
which,  (unless  by  Special  Order)  they  are  precluded  from 
doing  (d);  and  the  Court  has  decided  that  Exceptions  must 
be  founded  upon  Objections  brought  in  before  the  Master 
(e)  ;  but  this  Rule  has  given  way  to  Circumstances.   If  by 
Accident  or  Surprise,  Objections  have  not  been  carried  in 
upon  the  Warrant  to  settle  the  Report,  the  Court  has  al- 

(a)  Dick.  604.  739.  4  Ves.  (c)  Coop.  271. 

617.    2  Cox.  169.  J  Ja.  and         (d)  Dick.   732.  Prac.  Reg. 

Wa.  670.  Wy.  Ed.  380. 

(b)  4  Ves.  61 7.  (0  2  Ves.  389.  4  Madd  38. 
Voi.  I.  n 
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lowed   the   Party  to  file   Exceptions  (a)  ;    and  •  where    a 
special  Case  has  been  made  out,  Leave  has  been  given, 
upon   Payment  of  Costs,  to  file  Exceptions,   though  no 
Objections  have  been  brought   in,  and  the  Report  has 
been  confirmed  nisi   (6):    upon  Application   to  file   Ex- 
ceptions,  where   Objections  had  not   been   left   with  the 
Master,  if  the  Court  see  Reason  to  be  dissatisfied  with  the 
Report,  the  Master  has  been  ordered  to  review  his  Report, 
and  the  Parties  have  been  at  Liberty  to  take  Objections ; 
but  it  should  seem  that  the  Application  should  be  by  Mo- 
tion and  not  by  Petition  (c):  and  after  Exceptions  have  been 
argued,  and  the  Report  confirmed,  Leave  has  been  given  to 
re-argue  the  former  Exceptions,  and  to  take  new  Exceptions 
as  to  one  Subject  of  Enquiry,  to  come  on  at  the  same  Time, 
and  that  the  Master  should  review  that  Part  of  his  former 
Report  (d)  :  upon  arguing  the  Exceptions,  no  Evidence  is 
admitted  in  support  of  them  but  what  was  laid  before  the 
Master  upon  the  Objections  to  the  Draft  (e):     and  the 
like  Rule  holds  as  to  Affidavits  subsequent  to  the  Report  (/). 
Where  the  Error  in  a  Report  is  owing  to  a  Party  not  laying 
a  material  Piece  of  Evidence  before  the  Master,  the  Court 
will  not  give  Leave  to  review  the  Report,  but  upon  the  Ex- 
ceptant giving  up  the  Deposit  (g).     The  Exceptions  being 
set  down  to  be  argued  in  Court,  a  Brief  must  be  given 
to  Counsel,  with  a  Copy  of  the  Report  and  Exceptions, 
and  the  Court  attended  while  the  Exceptions  stand  in  the  Par 
per  for  Argument :  on  the  Hearing,  if  the  Exceptions  should 
be  disallowed,  and  an  Order  made  to  confirm  the  Report,  the 
Cause  may  be  set  down  for  hearing  on  further  Directions 
immediately  ;  but  the  Exceptions  do  not  prevent  the  Cause 
being  set  down  for  further  Directions ;  sometimes  the  Excep- 

(a)  3  Madd.  439.  (c)    Primrose    v    Bromley. 

(b)  1  Madd.  Rep.  555.  Mich.  1J39.  MSS.  Mose  191. 

(c)  Dick.  290.  2  Madd.  186.         (/)  2  Atk.  20. 

(a)  1  Ves.  189.  1  Swanst.  (g)  2  Atk.  408.  3P.Wms. 

158.  n.  141. 
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tions  and  further  Directions  come  on  together  (a).  And  upon 
further  Directions,  where  no  Objections  had  been  taken  (o 
the  Draft  of  a  Report,  which  had  been  confirmed,  the 
Court  ordered  the  Cause  to  stand  over  with  Liberty  to  file 
Exceptions  as  if  Objections  had  been  brought  in  (6) ;  and 
sometimes  the  Master  is  ordered  to  review  his  Report  to  let 
in  Objections  after  the  Report  has  been  confirmed  (c) ;  but 
it  is  not  competent  to  the  Lord  Chancellor  to  order  the 
Master  to  review  a  Report  confirmed  and  followed  by  a 
Decree  of  the  Master  of  the  Rolls,  while  that  Decree 
stands  (d).  If  on  Argument  the  Exceptions  are  overruled, 
the  Deposit  is  usually  directed  to  be  paid  to  the  other  Party, 
and  sometimes  with  further  Costs  beyond  the  Deposit,  to  be 
taxed  by  the  Master  (e)  ;  but  where  some  of  the  Excep- 
tions are  allowed,  and  some  overruled,  the  Court  exercises 
its  Discretion  with  respect  to  the  Deposit,  and  divides  it 
between  the  litigating  Parties  (/).  And  if  the  Excepting 
Party  sets  down  Exceptions,  and  does  not  appear  to  sup- 
port them,  they  will  be  overruled,  with  Costs,  to  be  taxed 
beyond  the  Deposit ;  but  to  entitle  the  other  Party  to  such 
Costs  he  must  show  by  Affidavit  that  he  was  served  with  the 
Order  for  setting  them  down  (y).  And  the  Deposit  is  some- 
times divided  between  the  adverse  Parties  (A) ;  where  some 
Exceptions  are  allowed  and  some  not,  and  others  waived, 
the  Court  in  its  Discretion  may  order  the  Deposit  to  be 
divided  (i).  If  the  Court  allows  any  of  the  Exceptions,  it  will 
be  referred  to  the  Master  to  review  his  Report,  and  the 
Exceptant  will  be  entitled  to  a  Return  of  the  Deposit  of 


$ 


ra)  5  Ves.  424.  Be.   Ed.  460.    Beam.  Costs. 

\b)  Dick.  362.     1  Swanst  227. 

157.  n.  (/)  4  Madd.  39. 

(c)l  Swanst.  156.  Dick.|313.  (g)  Elliot  v.  Booth.  Trin. 

(V)   1  Swanst.  154.  1  Wils.  1802.  MS. 

CC.471.  (*)  Ibid. 

(e)  12  Vet.  166.  Ord.  Cane.  (•)  2  Madd.  Rep.  184. 

F  F    2 
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Five  Pounds  (a).  The  Order  must  be  drawn  up,  passed,  and 
entered,  and  left  with  the  Master,  and  Warrants  must  be 
taken  out  for  him  to  review  his  Report,  in  which  he  will 
make  the  necessary  Alterations.  The  Report  being  signed 
and  filed,  the  usual  Orders  must  be  obtained  for  its  Con- 
firmation, in  the  Manner  before  directed,  and  the  Cause  is 
then  in  a  State  to  have  the  further  Directions  of  the  Court 
on  the  Master's  Report. 

But  it  is  more  usual  for  the  Party  interested  in  the  Cause, 
and  desirous  of  an  expeditious  Decision  of  any  Question 
arising  in  it,  to  procure  the  Cause  to  be  set  down  for  fur- 
ther Directions,  to  come  on  to  be  heard  with  the  Exceptions 
taken  to  the  Report:  (6)  this  is  done  by  a  Petition  left  with 
the  Lord  Chancellor's  Secretary ;  (for  the  Form,  see  Title 
**  Petitions. ")  The  Directions  of  the  Court  will  then  be 
given  on  the  whole  View  of  the  Matter,  and  the  Facts  and 
Circumstances  as  they  appear  from  the  Report  and  Ex- 
ceptions (supported  by  the  Evidence  in  the  Cause,)  and 
a  great  Deal  of  Time  may  be  saved  ;  for  if  the  Master  is 
right  in  his  Report,  and  the  Exceptions  should  be  over- 
ruled, the  further  Directions  of  the  Court  will  be  immedi- 
ately obtained  by  the  Order  made  thereon ;  and  so  in  very 
many  Cases,  even  where  the  Exceptions  are  allowed. 

The  Hearing  on  further  Directions,  or  on  tlie  Equity 
reserved,  after  the  Master's  General  Report,  or  after  the 
Trial  of  an  Issue,  or  Action  at  Law,  or  upon  a  Certifi- 
cate of  the  Judges  on  a  Case  directed  for  the  Opinion  of 
a  Court  of  Law,  may  be  either  in  Court,  or  at  the  Rolls. 
A  Cause  cannot  be  set  down  on  a  separate  Report  (c). 

The  Course  of  Practice  is,  to  present  a  Petition  to  the 
Lord  Chancellor,  or  to  the  Master  of  the  Rolls,  before 
whom  the  Cause  is  intended  to  be  heard,  not  regarding 
where  the  former  Decree  was  made,  though  inconvenient(d) ; 
(see  Title  "  Petitions :")  and  at  the  same  Time  to  leave 

(a)  4  Bro.  C.C.  1.  2  Cox.  169.  (c)  3  Men.  430. 

(6)  5  Ves.  424.  (d)  1 1  Ves.  53. 
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with  the  proper  Secretary  a  Copy  of  the  Decree,  and  of  the 
Master's  Report,  and  a  Fee  of  Five  Shillings  to  the  Secre- 
tary: and  when  the  Petition  is  answered,  a  Fee  of  Twenty 
Shillings  is  paid  to  the  Lord  Chancellor's  Secretary,  or 
Twelve  Shillings  and  Sixpence  to  the  Secretary  at  the  Rolls,, 
if  set  down  before  his  Honour.  The  Petition  must  be  left  at 
the  Register  Office,  and  the  Order  for  setting  down  the  Cause 
drawn  up,  passed,  and  entered  there,  and  a  Copy  served 
on  the  Clerks  in  Court  for  the  respective  Parties.  And 
it  may  be  useful  before  the  Order  is  taken  away,  to  attend 
at  the  Register  Office  to  the  setting  down  the  Cause 
in  the  proper  Course  for  hearing,  for  which  on  further 
Directions  only  One  Shilling  is  paid  ;  for  Costs  and  further 
Directions  Two  Shillings ;  and  an  Affidavit  of  Service  of 
the  Order  should  be  made  and  filed,  and  an  Office  Copy 
taken  to  read  in  Court  on  the  Hearing,  in  case  the  adverse 
Party  does  not  appear.  It  should  be  remembered,  that 
either  Party  (after  the  Report  is  confirmed)  may  petition 
to  set  down  the  Cause  for  further  Directions  and  Costs, 
hut  it  is  usually  done  by  the  Party  who  is  most  interested 
in  obtaining  a  speedy  Decision. 

The  Cause  being  entered  in  the  Register's  Book  of 
Causes,  to  be  heard  in  its  Course,  for  further  Directions, 
a  Brief  for  Counsel  must  be  prepared,  stating  shortly  the  or- 
dering Part  of  the  Decree,  and  the  Master's  Report  made  in 
pursuance  thereof,  and  it  may  be  accompanied  with  the 
Directions  to  be  obtained  at  the  Hearing,  and  such 
Observations  on  the  Case  as  may  be  necessary  to  draw 
the  Attention  of  the  Counsel  to  the  Points  which  have 
been  agitated  in  the  Cause,  either  at  the  Time  of  the 
Decree  being  made,  or  in  the  Proceedings  before  the 
Master ;  and  the  Counsel  should  have  his  former  Brief  on 
the  Hearing.  While  the  Cause  is  in  the  Paper,  the  Soli- 
citor should  attend,  and  on  the  Hearing  be  particularly 
careful  that  all  the  proper  Directions  are  given  ;  for  should 
any  be  omitted,   the   Register  may  not  afterwards  take 
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upon  himself  to  supply  such  Omissions  without  the  Order 
of  the  Court  for  that  Purpose,  which  cannot  be  obtained 
without  a  Petition,  or  a  Motion  to  correct  the  Minutes,  or 
possibly  a  Re-hearing  of  the  Cause  on  further  Directions, 
either  of  which  Proceedings  will  occasion  a  great  Loss  of 
Time,  as  well  as  be  attended  with  a  considerable  Expense. 
The  Minutes  of  a  Decree  made  by  his  Honour  at  the 
Rolls  can  be  varied  or  altered  only  by  Petition,  and  not 
by  Motion. 

On  the  Hearing  of  the  Cause  upon  further  Directions, 
it  will  be  necessary  to  be  prepared  with  a  Certificate  of  the 
State  of  the  Money  and  Funds  from  the  Accountant- 
General,  which  must  be  bespoke  at  his  Office  a  few  Days 
before  the  Cause  is  expected  to  be  heard. 

The  Cause  having  been  heard  on  further  Directions,  the 
Senior  Counsel's  Brief,  the  former  Decree,  and  Master's 
Report  should  be  left  with  the  Register,  and  Minutes  of 
the  Order  made  thereon  bespoken  at  the  Register's  Office, 
and  the  Minutes  of  the  Order  drawn  up  by  the  Register, 
of  which  the  other  Side  usually  take  Office  Copies,  and  a 
Time  must  be  appointed  by  the  Register  for  settling  the 
Minutes,  of  which  Notice  in  writing  must  be  given  to  the 
Solicitor,  by  the  Party  prosecuting  the  Decree :  if  any 
Difficulty  occurs,  an  Application  must  be  made  by  Motion 
on  Notice,  or  by  Petition,  to  vary  or  alter  the  Minutes  of 
a  Decree  made  by  the  Court,  or  by  Petition,  if  made  at 
the  Rolls,  for  which  Instructions  will  be  found  in  another 
part  of  this  Work  (a) ;  when  the  Minutes  are  finally 
settled,  the  Register  will  draw  up  the  Decree,  and  the  Solici- 
tors for  all  Parties  interested  in  prosecuting  the  Suit 
take  Office  Copies  ;  after  which,  an  Appointment  must 
be  made  by  the  Register  for  passing  the  Decree,  of 
which,  as  laid  down  in  a  Work  of  Authority  (ft),  the 
Register  requires  the  Solicitor  drawing  up  the  Decree  to 

(«)  Infr.  p.  317.  (b)  2  Cox.  206. 
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give  Notice  in  Writing  to  the  other  Side,  and  generally, 
unless  the  Register  has  an  Assurance  that  the  Notice  is 
given,  he  .will  not  pass  it  ex  parte.  The  Solicitors  for  all 
Parties  should  attend  the  passing,  but  unless  the  Office 
Copies  are  paid  for,  their  Attendance  is  regarded  as  a  Nul- 
lity. In  adverse  Suits,  this  requires  very  strict  Attention, 
and  in  a  Question  of  Costs,  irretrievable  Injury  might 
be  occasioned.  If  any  Imposition  should  be  practised 
upon  the  Register,  an  immediate  Application  to.  the 
Court  should  be  made  previous  to  the  next  Proceeding,  to 
enter  the  Decree  in  the  Office-books  of  the  Register ;  if 
through  any  Delay  or  Refusal  the  Decree  when  passed 
should  not  be  left  to  be  entered,  the  Course  of  Proceeding 
has  already  been  considered,  (a). 

The  Court  upon  the  Hearing  for  further  Directions,  may 
add  anything  to  a  Decree ;  if  Interest  on  a  Debt  be  not 
given  by  the  Decretal  Order  of  Reference,  or  not  reserved, 
it  is  strictly  Matter  of  Re-hearing,  but  where  the  Point 
has  been  made  upon  the  Cause  coming  on  for  further 
Directions,  it  has  been  given  (b)  :  under  the  usual  Decree, 
for  an  Account  against  an  Administratrix,  on  bringing  on 
the  Cause  for  further  Directions,  a  Reference  to  the 
Master,  to  inquire  into  the  Balances  in  Hand  from  Time 
to  Time,  for  the  Purpose  of  charging  Interest,  was  directed, 
but  refused  on  Petition,  though  supported  by  Affidavits  of 
gross  Misconduct  (c) ;  to  alter  the  Decree,  itself,  the 
Cause  must  be  re-heard  (d),  unless  it  be  a  Charity  Case  (e) ; 
an  Order  made  upon  farther  Directions  is  a  Decretal 
Order,  and  cannot  be  discharged  on  Motion,  and  its  being 
by  Consent,  makes  no  Difference :  and  it  should  seem  that 
anything  inserted  in  the  Order,  as  by  Consent,  to  which 
the  Party  had  not  consented,  must  be  rectified  by  a  Re- 

(«)  Infr.  p.  318.  (c)  14  Ves.  502. 

(6)  4  Bro.  C.   C.  318.     2         (d)  13  Ves.  394. 
T<*.  j.  36.  J  64.    Ambl.  584.         (*)  II  Ves.  241. 
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bearing,  or  by  Bill  of*  Review,   and  not  by  Motion  (a)  : 
and   where  further   Directions  have  been  reserved  until 
after  a  Trial  at  Law,  and  Report,  and  the  Latter  has  be- 
come useless  from  a  Verdict  on  the  Trial,    a  Petition  to 
set  down  the  Cause  for  farther  Directions,  or  such  other 
Order  as  the  Court  should  think  proper,  has  been  dis- 
missed, though  the  Parties  could  not  proceed  (6) ;  but   in 
Cases   where   the  Master  states  by  his   Report,  that    he 
cannot  take  the  Account  which  the   Court  has  directed, 
this  has  been  considered  as  the   Subject  of  farther  Direc- 
tions, rather  than  of  Exception  to  the  Report  (c)  ;  and  if  the 
whole  Matter  appears  on  the  Report,  a  Question  decided 
by  the  Master  is  open  on  the  Hearing  for  farther  Direc- 
tions without  taking  Exceptions  to  the  Report  (d)  ;  where 
a  Bill  is  retained  with    Liberty   for  the   Plaintiff  to  bring 
an  Action  at  Law,  and  in  Default  of  his  doing  so,  the  Bill 
to  stand    dismissed    with    Costs,     if    the    Plaintiff   does 
not   try  his  Action,  the  Bill  is  not  ipw-facto  dismissed, 
the  Cause  must  be  either  set  down  for  farther  Directions, 
or,  according  to  a  subsequent  Decision,  an  Order  may  be 
obtained     to   dismiss   the  Bill    with  Costs  (e).      Further 
Directions  may  be  given  by  Motion  where  the  Reference 
to  the  Master  is  by  Motion  ;  as  in  the  Instance  of  a  Refer- 
ence of    Title,    the   Report   excepted  to,  and  allowed,  a 
Motion  to  dismiss  was  held  to  be  Regular  (f);  on  a  separate 
Report,    a    further   Order    for    consequential  Directions 
must  be  by  Petition  (g). 

HILARY    TERM,     1822. 

The  Decree  made  on  further  Directions  being  passed 
and  entered,  a  correct  Copy  of  the  Title  and  ordering 
Part  must  be  left  at  the  Master's  Office,  and  examined  by 

(a)  1  Vcs.  j.  93.  (e)    Dick.    654.       2  Cox. 

(»)1  Vcs.j.  153.  374. 

(c)  15  Ves.  436.  (/)  6  Madd.  3.  19  Ves.  351. 

(d)  6  Vet.  226.  (g)  3  Madd.  430. 
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his  Clerk  with  the  Decree,  and  the  Directions  carried  into 
effect.  If  Provision  is  made  by  the  Decree  for  Payment 
of  the  Costs  up  to  the  Hearing  out  of  the  Funds  stand- 
ing in  the  Accountant-GeneraTs  Name,  by  Sale  of  a 
sufficient  Part  of  any  Stock  or  Fund  in  the  Cause,  the 
Order  and  Report  must  be  taken  to  the  Register  at  whose 
Seat  the  Order  was  drawn  up  and  passed,  to  obtain  his 
Certificate  to  the  Accountant-General  for  Sale  of  the  Stock 
directed  to  be  sold  for  Payment  of  the  Costs ;  the  Certifi- 
cate must  be  left  with  the  Order  and  Report  at  the  Accoun- 
tant-Generars  Office,  with  Instructions  to  sell  sufficient 
of  the  Stock  to  pay  the  Costs ;  when  the  Sale  has 
been  made,  and  the  Solicitor  receives  the  Costs,  he 
signs  a  Receipt  for  them  in  a  Book  at  the  Accountants 
General's  Office,  and  receives  a  Draft  or  Check  on  the 
Bank  of  England  for  the  Amount;  the  Certificate  of 
the  Payment  must  be  filed  in  the  Report  Office ;  for  filing 
the  Certificate  Seven  Shillings  and  Sixpence  is  paid,  and  the 
Draft  or  Check  must  be  marked  "  Entered"  by  the  Clerk 
there,  and  afterwards  taken  to  one  of  the  Registers,  who 
on  a  Perusal  of  that  Part  of  the  Report  which  ascertains 
the  Amount  of  the  Costs,  and  of  the  Order  which  directs 
the  Payment,  will  countersign  the  Check,  which  is  then 
taken  to  the  Chancery  Department  at  the  Bank,  opposite 
to  the  Secretary's  Office;  the  Clerk  will  examine  the 
Draft  with  the  Office  Books,  and  mark  the  Draft  with 
the  Folio  of  the  Account;  the  Draft  must  afterwards 
be  taken  to  the  Chancery  Office  (near  the  Discount  Office,) 
at  the  Bank,  from  whence  the  Clerk  will  give  the  proper 
Tickets  and  Directions  to  the  Cashiers  and  Tellers,  sitting 
in  the  Great  Hall  at  the  Bank,  to  pay  the  Amount  in 
Notes  or  Cash,  as  the  Solicitor  may  choose ;  but  he  is  not 
obliged  to  attend  personally  at  the  Bank  for  Payment,  the 
Check  may  be  indorsed,  and  the  Money  will  be  paid  to 
the  Bearer.  No  further  Instruction  is  necessary  for  receiv- 
ing the  AccountanUJeneraTa  Draft  at  the  Bank,  unless  it 
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be  to  receive  it  within  one  Month  from  the  Date,  as  ex- 
pressed in  the  Draft. 

The  above  Instructions  will  serve  for  the  Receipt  of  any 
Sum  from  the  Accountant-Genera],  directed  by  an  Order 
founded  on  a  Report,  to  be  paid  to  any  Person  whatsoever, 
the  Manner  of  procuring  this  Payment  being  the  same  in 
every  Instance. 

In  transacting  the  Business  at  the  Accountant-General's 
Office,   it  must  be  always  remembered,    that  wherever  a 
Transfer  or  Sale  of  Bank  Annuities,  or  any  other  Stock 
or  Fund  in  the  Cause,  is  to  be  made,  pursuant  to  any  of 
the  Directions  in  a  Decree  or  Interlocutory  Order,  a  Certi- 
ficate must  be  obtained  from  the  Register,  and  left  with 
the  Accountant-General,  without  which  he  cannot  make  a 
Transfer  or  Sale  ;    but  for  the  Payment  of   Money   a 
Certificate  from  the  Register  is  not  required.     There  is 
another  Distinction,    which  it  may  be  necessary  for  the 
Solicitor  to  attend  to,  viz.  that  where  a  Sum  of  Money  is 
paid  by  the  Accountant-General  pursuant  to  an  Order, 
from  whatever  Fund  the  same  may  be  paid,  he  gives  a 
Certificate  with  the  Check,   which  must  be  filed  at  the 
Report  Office ;  but  where  the  Payment  is  Interest  accruing 
on  the  Fund,  it  is  paid  half-yearly  or  otherwise,  as  suits 
the  Convenience  of  the  Person  entitled  to  receive  it,  but  no 
Certificate  of  the  Payment  is  filed,  although  the  Draft  or 
Check,  as  well  as  every  other  Draft  or  Check  given  by  the 
Accountant-General  on  the  Bank,  must  be  entered  at  the 
Report  Office,  and  countersigned  by  one  of  the  Registers, 
otherwise,  when  it  is  presented  at  the  Bank,  Payment  will 
be  refused. 

On  all  Claims  which  have  been  proved  before  the 
Master,  allowed  by  him,  and  stated  in  his  Report,  and 
which  in  their  nature  bear  Interest,  the  Court  will  direct 
a  Computation  of  subsequent  Interest  to  be  made,  and 
probably  Part  of  the  Directions  in  the  Order  made  on 
further  Directions  will  be,   that  the  Master  shall  be  at 
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liberty  to  make  a  separate  Report  thereof.  The  Claimant 
must  therefore  carry  in  before  the  Master  his  Charge  of 
subsequent  Interest,  computing  it  from  the  Period  men- 
tioned in  the  former  Report  to  the  Time  when  the  Debt 
and  Interest  are  likely  to  be  paid,  pursuant  to  that  Part  of 
the  Order  which  directs  the  Payment  thereof. 

If  Stock  is  directed  to  be  transferred  to  a  Party  in  the 
Cause,  on  his  executing  a  Release  or  Conveyance  of 
any  Estate  to  be  settled  by  the  Master,  and  the  Parties 
differ,  a  Draft  of  the  Release  or  Conveyance  must 
be  prepared,  and  left  with  the  Master,*  who  usually  di- 
rects it  to  be  laid  before  some  eminent  Conveyancing 
Counsel,  for  his  Perusal  and  Approbation,  on  the  Behalf 
of  all  Parties  ;  but  if  insisted  upon,  the  Master  is  obliged 
to  settle  the  Draft.  To  save  Time  and  Trouble,  the 
Draft  may  be  so  settled  before  it  is  left  with  the  Master 
(first  procuring  his  Approbation  of  a  Counsel  before  whom 
they  are  to  be  laid.)  This  Draft,  when  settled,  must  have 
the  Signature  of  the  Counsel,  testifying  his  Approval 
thereof;  and  may  then  be  left  with  the  Master,  and  a 
Warrant  upon  leaving  taken  out  and  served  upon  the  respec- 
tive Clerks  in  Court.  After  a  sufficient  Time  allowed  for 
Copies  to  be  made,  for  such  Parties  in  the  Cause  as  require 
them,  successive  Warrants  to  settle  the  Draft  of  the  Con- 
veyance must  be  taken  out,  and  attended  until  they  are 
settled.  The  Master's  Clerk  will  then  engross  the  Deeds, 
and  procure  the  Master's  Certificate,  or  Report,  of  his 
Approval  and  Allowance,  and  deliver  them  to  the  Solicitor, 
and  the  Master  will  sign  his  Allowance  upon  each  Skin. 
The  Report  must  be  filed,  and  an  Office  Copy  taken. 

When  the  Deeds  have  been  properly  executed  by  all 
necessary  Parties,  an  Affidavit  of  the  due  Execution  must 
be  made  and  filed  in  the  Master's  Office,  and  an  Office 
Copy  taken,  (for  the  Form,  see  Title  "  Affidavits")  which 
being  done,  and  proceeded  upon  before  the  Master,  he 
makes    his  Report   certifying  the  due  Execution,  which 
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being   filed,  and   an  Office  Copy   taken,  the  Money 
rected  to  be  paid  in  consequence  thereof  may  be  procured  * 
for   this  Purpose,  the  Order  for  Payment  of  the  Money, 
the  Office    Copy  of    the  Master's   Report   of  his  Allow- 
ance   of    the    Deeds,    and    the    Office    Copy     of     the 
Report    of  the    due    Execution    thereof,    must  be    left 
with   the    Register  who  drew   up  the    Order,   who   will 
give  his    Certificate  to  the  Accountant-General  for  Sale 
of  the  Fund,   for  Payment  of  the   Money   directed  on. 
the  Execution  of  the  Deeds ;  which  Certificate,  together 
with  Reports  and  Order,     must    be    left    with    the  Ac- 
countant-General,   who  on   Perusal   thereof    and    finding" 
no  Error,  will  give  Directions   to   his     Broker    for    the 
Sale,  and  a  few  Days  after  will  make  the    Payment  to 
the    Person  entitled    thereto  by  a    Draft  or   Check   on 
the   Bank ;    he   will  also  give   a    Certificate    thereof   to 
be  filed  at   the  Report    Office,    where    the  Draft    being 
marked   Entered,    and  the  Certificate  filed,  the  Register 
upon  production  of  the  Report  and  Order,   will  counter- 
sign    the     Draft,     which     will    afterwards     be  paid   at 
the  Bank.       If    the   Money  to  be  paid  on  the   Execu- 
tion   of  the  Deeds  is  not  to    be  raised    by  the  Sale  of 
Stock,    but    paid    out  of  an  aggregate  or  specific  Sum 
standing  to  any  particular  Account,  in  or  to  the  Credit  of 
the  Cause,  in  that  Case  a  Certificate  from  the  Register  is 
not    required ;    but  the    Reports,   and  Order,    must    be 
left   with  the  Accountant-General,    who  will  make  out  a 
Draft   upon  the  Bank  for  the  Money  directed  to  be  paid, 
and  also   a  Certificate;    the  Register  however    will,    on 
countersigning  the  Draft,  require  the  Reports  and  Order 
to  be  shewn  to  him. 

But  where  the  Court  directs  Money  to  be  paid  by  the 
Accountant-General,  and  that  the  Release  which  is  to  be 
executed  by  some  of  the  Parties  should  be  settled  by  the 
Master  in  case  the  Parties  differ  about  the  same,  the 
Accountant-General  may  refuse  to  pay  the  Money   unless 
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the  Release  has  been  settled  by  the  Master,  although  all  the 
Parties  interested  attend  him  and  give  their  Consent ;  in 
such  Case,  an  Order  must  be  applied  for  by  Consent  of  all 
Parties,  directing  the  Accountant-General  to  pay  the  spe- 
cific Sum  mentioned  in  the  Order  for  which  the  Release  has 
been  executed  pursuant  to  the  Decree  or  Order  (a).  And 
so  where  a  Legacy  was  ordered  to  be  paid  to  a  Legatee, 
who  died  leaving  an  Executrix  and  two  Executors,  and 
the  Accountant-General  refused  to  pay  the  Legacy  under 
a  Power  of  Attorney  without  a  Discharge  from  the  Ex- 
ecutor of  the  deceased  Executor,  upon  Application  to  the 
Court  an  Order  was  made  to  pay  the  Legacy  to  the  survi- 
ving Executors  (b) ;  and  a  like  Order  was  made  for  Pay- 
ment of  a  Legacy  to  a  Person  having  a  general  Power  of 
Attorney,  without  any  Authority  specifically  to  receive  the 
Legacy  in  question  (c). 

If  any  Balances  remaining  in  the  Hands  of  the  Defen- 
dants the  Executors  are  not  paid  into  Court  in  a  reason- 
able Time  after  the  Order  directing  the  Payment  has  been 
obtained,  Application  should  be  made  by  Motion  to  the 
Court,  for  an  Order  upon  the  Defendants  to  pay  in  the 
same  within  a  Time  specified ;  Notice  of  this  Application 
should  be  duly  served  on  their  Clerks  in  Court,  (see  Title 
"  Notices  of  Motion  ;T>)  an  Affidavit  of  the  Service  of  the 
Notice  must  be  made  and  filed,  and  an  Office  Copy  taken, 
to  be  read  in  Court  on  the  Motion  being  made ;  a  Certifi- 
cate from  the  Accountant-General  that  the  Balances  have 
not  been  paid  in  must  also  be  obtained,  and  the  Court 
on  the  Motion,  will  make  an  Order  for  Payment  pursuant 
to  the  Notice  of  Motion,  or  grant  such  longer  Time,  as  may 
appear  sufficient.  The  Order  must  be  drawn  up,  passed, 
entered  at  the  Register  Office,  and  served  on  the  Clerks 
in  Court  for  the  Defendants  who  are  ordered  to  pay  in  the 

(a)  Elliot  v.  Booth,  Michael-         (6)  6  Madd.  1 07. 
mas,  1802.  MSS.  (c)  2  Cox.  390. 
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Decree,  though  a  Receiver  be  no  Part  of  the  Relief  prayed 
and  all  Matters  are  reserved  by  the  Decree  (a) ;  and  where  an 
Infant  is  Plaintiff,  although  tlje  Appointment  of  a  Receiver 
forms  no  Part  of  the  Prayer  (6)  :  the  old  Rule  not  to  appoint 
a  Receiver  before  Answer*  was  broken  through  by  Lord 
Kenyon,  (c)  and  the  Order  then  made  for  the  Appointment 
of  a  Receiver  before  Answer  has  been  followed  since,  when 
Justice  requires  it,  and  the  Merits  appear  by  Affidavits, 
which  the  Court  allows  to  be  read,  and  as  Lord  Eldon  has 
observed,  considers  as  tantamount  to  an  Answer  (d).  In  a 
Suit  by  an  Infant  on  the  Filing  of  the  Bill  instantly,  and 
before  Process  served  where  the  Defendant  had  absconded, 
and  was  in  Contempt  upon  a  former  Suit,  a  Receiver  has 
been  appointed  (e) ;  and  where  it  appears  from  the  Answer 
that  the  Real  Estate  must  be  responsible,  there  being  no 
Personal  Estate  to  be  first  applied  towards  Debts,  a  Receiver 
will  be  granted  in  the  first  Instance,  (/)  but  it  is  not  usual  to 
appoint  a  Receiver  before  Appearance,  or  Answer,  though 
there  are  Instances  where  the  Court  has  interposed,  and 
appointed  a  Receiver  before  Answer ',  upon  a  Defendant's  Affi- 
davit shewing,  as  Lord  Eldon  has  remarked,  an  equitable 
Title  in  the  Plaintiff  (£•) ;  and  in  Cases  of  Fraud,  combined 
with  Danger  to  the  Property,  if  the  immediate  Possession 
be  not  taken  under  the  Care  of  the  Court,  by  prompt 
Relief  (h) :  as  in  the  Instance  of  a  Defendant  absconding,  to 
avoid  being  served  with  Process,  (i)  In  Cases  of  Mis- 
condnct,  Waste,  or  improper  Disposition  of  Assetts  by  an 
Executor,  the  Court  will  instantly  interfere,  and  appoint  a 

(a)  3  Atk.  690.  (e)  1  Atk.  489. 578.   2  Atk. 

(£)   Simpson  t>.  Gutteridge,  315.  Dick.  580. 
2  Madd.   Ch.   234.     1   Atk.  (f)  8  Ves.  71. 

489.  (g)  1  Ves.andBe*183. 

(c)  2  Bro.  C.  C.  158.  6  Ves.  (h)  13  Ves.  107.  266.     16 
738.  Ves.  59.    6  Ves.  738.  2  Bro. 

(d)  18  Ves.  283.     I  Men.      C.C.  158.    Cowp.  152. 
738.  (i)  1  Ball,  and  Bea.  75. 
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Receiver,   (a)  and  the  Bankruptcy  of  an  Executor  and 
Trustee,  though  with  the  Knowledge  of  the  Testator,  (6) 
the  mere  Ground  that  an  Executor  is  in  mean  Circum- 
stances or  poor,   (c)  has  not  been  held  sufficient,  but  the 
Absence  of  the  Husband  of  an  Executrix  abroad,  and  not  f 
amenable  to  the  Process  of  the  Court,  has  been  held  sufficient 
to  appoint  a  Receiver  (d).       In  a  Suit  depending  in  the 
Ecclesiastical  Court,  to  recall  a  Probate,  a  Receiver  has  been 
appointed  before  Answer,  and  without  Notice  (e) ;  the  Juris- 
diction of  the  Court  of  Chancery  pending  a  Dispute  in  the 
Spiritual  Court,   to  protect  the  Property  by  a  Receiver, 
is  not  ousted  by  the  Power  of  the  latter  Court  to  appoint 
an  Administration  pendente  lite,  (f)  but  the  mere  Ground 
that  two  Wills  are  in  controversy,  and  no  Suggestion  that  the 
Property  is  in  Danger,  and  cannot  be  secured  by  Administra- 
tion  pendente  lite,  is  not   of  itself  sufficient  to  appoint  a 
Receiver  (g) :  and  so  upon  an  Allegation  that  the  Defendant 
opposes  the  PlaintifTs  Application  for  Administration,  with- 
out stating  the  Grounds,  and  where  nothing  appears  to  shew 
that  Administration  could  not  be  obtained  in  due  course,  the 
Court  will  not  interfere  (A) ;  if  Probate  has  been  granted, 
no  Administrator  pendente  Ute  can  be  appointed ;  but  if  ap- 
pointed, pending  a  disputed  Administration  there,  to  protect 
the  Property  a  Receiver  has  been  appointed  (i) ;  but  if  the 
Court  appoint  a  Receiver  upon  the  Ground  that  the  Pro- 
perty must  in  Part  remain  unprotected,    the  Party  apply- 
ing, must  state  the  Suit  depending,  and  be  interested  in 
the  Result  (k).  Upon  the  Bill  of  a  Purchaser,  pending  a  Suit 
instituted  by  the  Wife  of  the  Vendor,  claiming  under  a 

(a)  4  Bro.  C.  C.277.  2  Ves.  (/)  2  Ves.  and  Beam.  85. 

J.  98.  96. 

(6)  5  Madd.  46.  (^)  1  Ves.  324.  6  Ves.  1 72. 

(c)  2  Atk.  126,  12.  Ves.  4.  J  2  Ves.  462. 

I  Madd.  Rep.  142.  (A)  3  Madd.  1. 

(d)  2  Atk.  213.  (1)8  Ves.  71. 

(e)  I  Ves.  324. 12  Ves.  462.  (Jfc)  3  Meri.  175. 
Vol.  I.                           a  g 
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Settlement  after  Marriage,  and  therefore  voluntary,  a  Re- 
ceiver has  been  appointed  before  Answer  (a) ;  so  after 
Answer,  in  a  Suit  by  the  Vendor,  upon  the  mutual  Lien  for 
the  Remainder  of  the  Purchase  Money,  or  Deposit  and  a 
mixed  Possession,  the  Vendor  by  his  Answer,  admitting  In* 
solvency  and  an  Intention  to  sell  or  convey  (6) ;  and  if  the 
Purchaser  of  a  legal  Estate  in  Land,  subject  to  an  equita- 
ble Rent  Charge,  refuses  to  pay  it,  a  Receiver  will  be 
appointed  (c)  ;  but  not  where  the  Matter  in  Dispute  de- 
pends on  a  mere  legal  Title,  unless  a  strong  Ground  of 
Title  is  shewn,  and  that  the  Rents  wre  in  Danger  (d)  ;  an 
Application  for  a  Receiver  against  the  legal  Estate,  upon 
the  Effect  of  Evidence  before  Hearing,  has  been  refused 
(e) ;  a  Receiver  ought  not  to  be  appointed  where  there  is 
a  Trustee  with  Power  of  Entry  and  Distress  (f) :  but 
upon  the  Application  of  all  Parties  interested,  a  Receiver 
will  be  appointed,  if  any  of  the  Trustees  refuse  to  Act ; 
where  of  four  Trustees  two  refused  to  act,  upon  Con- 
sent before  Answer,  a  Receiver  was  appointed  (g) ;  in  a 
Suit  by  Creditors  against  an  infant  Heir,  for  Sale  of  real 
Estate,  and  the  Parole  demurs,  a  Receiver  will  be  ap- 
pointed f  A);  and  in  a  Suit  by  an  Heir  to  controvert  a 
Title,  unless  there  are  special  Circumstances,  the  Court 
will  not  interpose  by  a  Receiver  (i)  ;  but  one  Tenant  in 
common  after  a  Bill  filed,  may  move  that  his  Co-Tenant 
in  Possession  may  give  Security  for  his  Share  of  the  Rent, 
or  that  a  Receiver  may  be  appointed  (ft),  but  the  Affi- 
davits in  support  of  the  Application  must  make  out  a 
Case  of  Exclusion  (I).  A  Receiver  has  been  appointed  of  a 


(a)  18  Ves.  180. 

(b)  2  Ves.  and  Bea.  125. 
(<•)  1  Meri.  54. 
(<*)Arabl.31l.  13  Ves.  105. 

(e)  3  Meri  6&7. 

(f)  Coop.  41. 


(g)  3  Meri.  695. 
(h)  1  Cox.  433.  Dick.  69<*. 
(i)  1  Ves.  321.   * 
(*)  4  Bro.  C.C.414.  Dick. 
800. 
(/)  2  Meri.  405. 
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Lunatic's  Estate,  where  no  one  would  act  as  Committee  (a). 
And  also  of  an  Estate  in  the  East  Indies ;  the  usual  Course 
is  to  appoint  a  Person  within  the  Jurisdiction  of  the  Court, 
and  he  appoints  some  Person  his  Agent  in  India  (b). 

In  Partnerships,  the  Court  will  interfere  by  a  Receiver, 
to  wind  up  and  dispose  of  the  Concern,  but  not  to  carry 
it  on  (c)  ;  nor  while  a  Trade  is  going  on,  unless  upon  very 
gross  Abuse  (d).  If  a  Copartnership  is  admitted  or  es- 
tablished, a  Receiver  may  be  appointed  of  the  outstanding 
Estate,  and  each  Party  restrained  from  receiving  the  Part- 
nership Effects  (e)  ;  a  Receiver  will  not  be  appointed 
merely- on  the  Dissolution  of  a  Partnership,  but  only  on  the 
Breach  of  Duty  of  the  Partner,  or  of  the  Contract,  by 
continuing  the  Trade  on  the  separate  Account  with  the 
Partnership  Effects  (/) ;  where  some  Members  of  a  Part- 
nership, either  in  the  ordinary  Course  of  Trade,  or  in 
closing  the  Transactions  after  a  Dissolution,  seek  to  ex- 
clude others  from  a  just  Share  in  the  Management,  a 
Receiver  will  be  appointed  (g);  and  so  in  mining  Causes,  in 
which  several  are  interested,  from  its  nature  being  a  Spe- 
cies of  Trade,  and  not  a  mere  Tenancy  on  the  Land  (A). 
Where  there  is  a  Partnership,  there  is  a  Confidence  between 
the  Parties,  and  if  one  dies,  no  Receiver  will  be  appointed 
ff);  nor  will  the  Court  on  Motion  appoint  a  Receiver, 
unless  it  appears  that  the  Plaintiff  will  be  entitled  to  a  Dis- 
solution at  the  Hearing  (J);  on  a  mining  Concern,  upon  a 
Claim  of  Partnership  in  the  equitable  Interest  not  raised, 

(a  )  1   Ja.   and  Wa.  63?.  (e)  16  Vcs.  57. 

10  Ves.  622.  (f)  18  Ves.  281. 

ih)  2  Madd.  Ch.  J  91.     15  (#)  1  Wils.  C.  C.  234*  1 

Ves.  91.  Swan st- 481. 

(c)  15  Ves.  10.    2  Ves.  and  (  h )  1  Ja  and  Wa.  298. 
Bea.  329.  (  i  )  2  Bro.  C.  C.  272. 

(d)  2  Anstr.  453.     2  Men.  (/  )  1  Ja.  and  Wa.  589. 
406. 

g  a  ft 
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until  the  Concern,  at  a  heavy  Expense,  had  become  pros- 
perous, and  denied  by  the  Answer,  a  Receiver  will  not 
be  appointed  (a). 

If  a  Mortgage  appears  on  the  Face  of  the  Pleadings,   a 
Receiver  will  not  be  appointed  unless  the  Mortgagor  is 
brought  before  the  Court  ( b)  ;  nor  if  the  Mortgagee  has 
the  legal  Estate  (c) ;  so  if  the  Mortgagee  be  in  Possession 
as  against  him,  a  Receiver  will  not  be  appointed  without 
his  Consent  (  d)9  except  upon  Confession  that  he  has  been 
paid  off,  or  refused  to  accept  what  is  due :  Mismanagement 
of  the  Estate,   or  Misapplication  of  the  Rents,    or  even 
Collision  with  the   Mortgagor,    are  not   Grounds   before 
Answer  to  take  the  Possession  from  him  (e) :  but  if   the 
Mortgagee  has  been  negligent  in  his  Accounts,  and  cannot 
swear  what  is  due,  a  Receiver  will  be  appointed  (f) ;  but 
it  may  be  proper  to  observe,  that  although  he  cannot  state 
precisely  what  is  due,  if  he  swears  that  a  Sum  of  Money 
is  due,  and  that  his  Mortgage  is  not  satisfied,  the  Court 
will  not  interpose  (g);     where  a  Mortgagee  is  not  in 
Possession,  a  Receiver  may  be  appointed  at  the  Instance  of 
Creditors,  or  of  a  subsequent  Incumbrancer,  without  Pre- 
judice to    the  Right  of  the  first   Mortgagee    to    obtain 
Possession  (h).      A  Receiver   appointed  by    the  Court  is 
appointed  on  behalf  of  all  Parties  (i) ;    an  equitable  Mort- 
gagee may  apply  for  a  Receiver  (k)  ;  and  in  favour  of  equi- 
table Creditors,  or  of  Persons  having  equitable  Estates,  a 
Receiver  will  be  appointed  on  Motion,  so  as  not  to  disturb 
prior  Equities,  if  it  be  shewn  that  such  Relief  will  be 

(a)  19  Yes.  144.  (g)  13  Ves.  377. 

(6)  Coop.  31.  (h)  \  Cox.  422. 

(c)  1  Ja.  and  Wa.  647.  (i)  2  Swanst.  118.     2  Bali 

(rf)  Dick.  608.    2  Cox.  378.  and  Be.  55. 

(e)  1  Ja.  and  Wa.  647.  (*)  19  Ves.  628. 
(/)  10  Ves.  377.    16  Ves. 
469. 
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given  by  the  Decree,  without  Prejudice  to  prior  legal  Cre- 
ditors, with  Leave  of  the  Court  (a),  acting  against  the 
Estate  at  Law  (b).  Upon  an  -Agreement  to  secure  an 
Advance  of  Money  by  Mortgage,  and  a  Bill  filed  for  a 
specific  Performance,  a  Receiver  has  been  appointed  before 
Answer  (c)  ;  and  pending  a  Reference  of  Title,  on  the 
Motion  of  the  Vendor  (d)  :  and  at  the  Instance  of  Credi- 
tors, pending  a  Question  of  Validity  of  the  Assignment  of 
the  Profits  of  an  Office  (e  ). 

The  Course  of  Practice  to  appoint  a  Receiver  may  be  by 
Petition  or  by  Motion,  usually  upon  Notice  (/).  Lord 
tldon  has  thought  it  dangerous  ever  to  appoint  a  Receiver 
ex  parte  (g).  The  Application  must  be  for  an  Order  of  Re* 
ference  to  one  of  the  Masters  of  the  Court  to  appoint  a 
proper  Person  to  be  Receiver  of  the  Rents  and  Profits,  or 
Produce,  &c.  of  the  Estates  or  Property  in  question  in 
the  Cause. 

To  support  the  Application,  a  short  Statement  by  way 
of  Brief  of  the  Pleadings,  with  proper  Instructions  as  to 
Facts  and  Circumstances,  must  be  given  to  Counsel; 
and  in  some  Cases,  an  Affidavit  of  the  special  Facts,  and 
other  incidental  Circumstances  may  be  required,  which 
must  be  filed,  and  an  Office  Copy  taken  to  read  in  Court 
when  the  Motion  comes  on,  but  Affidavits  are  not  admitted 
in  Support  of  a  Motion  for  a  Receiver  against  the  Answer, 
except  in  the  Case  of  Waste  (A)  ;  but  if  the  Answer  is  not 
filed  until  the  Day  for  which  the  Notice  of  Motion  is 
given,  and  the  Plaintiff  is  prevented  from  making  it,  an 
Affidavit  in  Support  of  the  Motion  is  allowed  to  be  read, 
and  the  Answer  is  then  considered  as  a  Counter-Affidavit 
{i).     If  upon  Hearing,  the  Court  should  make  the  Order, 

(*)  2  Swanst.  137.     ]   Cox         (e)  3  Swanst  1 73. 

422-  (OMadd.  Chanc.  188.  and 

(b)  2  Wills.  C.  C.  151.  2     the  Cases  cited. 
Swanst.  132.  (g)  1  Coop.  42. 

(c)  4  Madd.  463.  (k)  19  Vos.  144. 

(d)  2  Ja.  and  Wa.  236.  (*)  1  Ja.  and  Wa.  589. 
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the  Counsel's  Brief  must  be  left  with  the  attending  Regis* 
ter,  and  the  Order  drawn  up,  passed,  entered,  and  served 
upon  the  adverse  Clerk  in  Court,  if  an  Appearance  haa 
been  entered. 

The  Order  directs  the  Master  "  to  appoint  a  Receiver  of 
"  the  Rents  and  Profits  of  the  Estates  in  question,  and  to 
"  allow  him  a  Salary  for  his  Care  and  Pains  therein,  such 
"  Person  to  be  appointed  Receiver  first  giving  Security,  to 
"  be  allowed  of  by  the  Master,  and  to  be  taken  before 
a  Master  Extraordinary  in  the  Country,  if  there  shall  be 
Occasion,  duly  and  annually  to  account  for  what  he  shall 
so  receive,  and  to  pay  the  same  as  the  Court  shall 
"  direct.  And  the  Tenants  of  the  Estates  arc  to  attorn 
"  and  pay  their  Rents  in  Arrear  and  growing  Rents  to 
such  Receiver,  who  is  to  be  at  Liberty  to  let  and  set  the 
Estate  with  the  Approbation  of  the  Master,  as  there 
shall  be  Occasion,  and  that  the  said  Receiver  do  pay  the 
"  clear  Balance  of  his  Account  from  Time  to  Time  into 
"  the  Bank*  with  the  Privity  of  the  Accountant-General, 
"  to  be  placed  to  the  Credit  of  the  Cause." 

To  carry  this  Order  into  effect,  the  original  Order  passed 
and  entered  must  be  left  at  the  Master's  Office  to  whom 
the  Reference  is  made  ;  and  the  Person  intended  to  be  ap- 
pointed Receiver  must  be  properly  described  by  a  Pro- 
posal m  the  following  Form,  left  at  the  Master's  Office, 
and  a  Warrant  taken  out  and  served  upon  tie  adverse 
Clerk  in  Conrt,  underwritten,  "  the  Plaintiff  (or  Defen- 
"  dart)  hath  left  a  Proposal  for  appointing  a  Receiver  of 
."  the  Rents  and  Profits  of  the  Estates  m  question  in  this 
"  Cause."  And  Warranto  "•  to  proceed  upon  Plaintiff 
"  (or  Defendant's)  Proposal  for  a  Receiver,"  must  be  taken 
out,  served  and  attended  until  the  Proposal  is  allowed  or 
rejected. 

The  Proposal  may  be  in  the  following  Form : 
In  Chancery. 

"  Between  (State  the  Tiik  of  ike  Cause.) 
The  (Plaintiff  or  Defendant)  proposes  G.  R  of  Mid- 
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"  dlewich,  in  the  County  of  Chester,  Esq.  to  be  the  Re* 
"  reiver  of  the  Rents  and  Profits  of  the  Estates  in  the 
"  County  Palatine  of  Chester,  in  the  Pleadings  in  this 
"  Cause  mentioned. 

"  And  the  said  6.  B.  proposes  Mr.  C.  of  Middlewich 

aforesaid,  Banker,  and  T.  V.  of  Knutsford,  in  the  same 

County,  Esq.  to  be  his  Sureties/' 

A  State  of  Facts,  or  an  Affidavit  with  a  Rental  in  the 
Form  of  a  Schedule,  must  be  brought  in  (a),  and  an  Affi- 
davit of  the  Sufficiency  of  the  Sureties,  each  of  whom 
must  swear  that  he  is  worth  double  the  Amount  of  the 
yearly  Rent  of  the  Estates  in  question,  the  latter  of  which 
is  prepared  in  the  Master's  Office,  generally  in  the  follow- 
ingForm  ; 

"  In  Chancery. 

Between  (State  the  Title  of  tlie  Cause.) 

"  W.  C.  oC,  &c.  and  T,  V,  pf,  &c  severally  make  Oath 
"  and  say,  and  first  this  Deponent  W.  C.  for  himself, 
"  saith,  that  he  is  worth  the  Sum  of  20002.  (double  the 
"  Amount  of  the  yearly  Rent  of  the  Estates)  after  all  his 
"  Debts  are  paid.  And  this  Deponent  T.  V.  for  himself 
"  saith,  that  he  is  worth  the  Sum  of  2000&  (as-  before) 
"  after  all  bis  Debts  are  paid." 

The  Proposal  for  appointing  a  Receiver  and  his  Sure* 
ties  being  allowed,  or  opposed  by  a  counter-Proposal 
brought  in  by  the  adverse  Solicitor,  the  Master  must 
decide  upon  the  Proposals,  either  by  the  Allowance  of 
each,  if  the  Order  authorizes  the  Master  to  appoint  two 
or  more  Receivers,  or  allowing  the  Proposal  of  that 
Party,  who  in  his  Judgment  and  Opinion  ought  to  have 
the  Appointment  of  the  Receiver.  Where  the  Appoint- 
ment has  been  very  adversely  Contested,  and  Counsel 
have  attended  for  each  Party,  neither  of  whom  would 
give  Way  to  the*,  other,  the  Master  has,    by    Consent, 

{a}  H  Vol,  467.  (p)  Gregg,  Esq.  v.  CorfieM, 

one,  &c.  Trfn.  t826. 
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allowed  the  Proposal  of  each,  and  appointed  two  Receiv- 
ers (A). 

The  Master  having  decided   upon  the  Proposal,    the 
Draft  of  a  Recognizance,  to  be  entered  into  by  the  Re- 
ceiver and  his  Sureties,   and  of  an  Affidavit  of  the  Suffi- 
ciency of  the  Sureties,  will  be  prepared  in  the  Master's 
Office;    a  Warrant   must  be  taken  out  by  the  Solicitor 
on  preparing  them,  and  served  on  the  adverse  Clerks  in 
Court,  and  Copies  must  be  taken  by  the  Receiver,  and 
the  Solicitors,  for  such  Parties  in  the  Cause  as  are  in- 
terested in  the  Appointment ;  the  Recognizance  and  Affi- 
davit are  then  ingrossed  upon  proper  Stamps,    and  the 
Master  signs  his  Allowance  in  the  Margins  of  each  :   and 
a  Report  of  the  Master's  Approval  of  the  Receiver,   and 
of  his  having  settled  and  allowed  the  Recognizance  and 
Affidavit,  is  prepared,  and  Warrants,  on  preparing,  to  settle, 
and  to  sign  the  Report,  are  severally  taken  out  and  served. 
Copies  of  the  Report  must  be  taken  by  the  Receiver  and  the 
Solicitors  for  the  Parties  interested ;  the  Report  is  afterwards 
transcribed,  signed  by  the  Master,  and  usually  remains  in 
the   Master's  Office  until  the  Report  appointing  the  Re- 
ceiver is  signed  :  the  next  Proceeding  is  to  take  out  a 
Warrant  for  the  Receiver  and  his  Sureties  to  enter  into  the 
Recognizance,  and  for  the  Sureties  to  swear  the  Affidavit 
of  Sufficiency. 

The  Receiver  and  his  Sureties  must  personally  attend 
and  enter  into  the  Recognizance  before  the  Master,  and 
the  Sureties  must  justify  by  Affidavit  of  their  Sufficiency : 
in  the  Country  the  Recognizance,  &c.  may  be  taken  before 
a  Master  Extraordinary ;  the  Recognizance  is  then  carried 
by  the  Master's  Clerk  to  the  Inrollment  Office  in  Chancery, 
inrolled  there,  and  a  Receipt  taken ;  the  Affidavit  remains 
in  the  Master's  Office.  A  Report  of  the  Appointment  of 
the  Receiver  must  be  prepared,  and  Copies  taken  by  the 
Receiver  and  all  Parties  interested;  and  Warrants  on 
preparing  the  Report,  to  settle  and  to  sign,  taken  out, 
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served,  and  attended.  The  Report  is  tHen  transcribed, 
and  signed  by  the  Master,  which,  together  with  the  Report 
of  Approval,  must  be  filed  at  the  Report  Office,  aud  Office 
Copies  taken  by  the  Receiver  and  all  Parties  interested  in 
the  Appointment. 

The  Costs  of  the  Appointment,  and  incidental  Pro- 
ceedings, fin  the  first  Instance,  must  be  paid  by  the  Re- 
ceiver, who  in  passing  his  first  Account  wili  be  allowed 
such  Costs,  and  for  which  he  must  bring  in  a  Bill  to  be 
taxed,  and  allowed  to  him  in  his  Receivership  Account 

There  are  Cases,  where  Persons  named  by  the  Parties  in 
the  Cause  have  been  appointed  Receivers  on  their  own 
Recognizances  only  (a) ;  where  the  Appointment  of  a  Person 
to  be  Receiver,  is  made  by  the  Testator,  and  confirmed 
by  the  Court,  the  Personal  Recognizance  of  such  Receiver 
is  sufficient  (b)  ;  the  Assignment  of  a  Mortgage  belonging 
to  a  Receiver,  instead  of  pursuing  the  usual  Course  of  taking 
Securities  in  a  Recognizance,  has  been  deemed  improper  (c). 
The  Manager  of  an  Estate  in  the  West  Indies  gives  a 
Security  to  account  for  the  Produce,  and  to  consign,  so  far 
as  the  Management  requires  it  (d).  If  the  Time  for 
inrolling  the  Recognizance  has  elapsed,  an  Order  may  be 
obtained  to  inroll  it  nunc  pro  tunc  (e). 

Where  '  the  Estates  lie  at  a  great  Distance  from  each 
other,  or  the  annual  Rents  are  very  considerable,  it  may  be 
necessary  to  appoint  more  than  one  Person  Receiver,  (in 
the  latter  Case  additional  Sureties  might  be  taken )  the 
above  Form  of  Proposal  would  be  proper:  but  if  one 
Receiver  only  is  appointed  for  all  the  Estates,  then  the 
Place  where  the  Estates  are  situate  is  not  usually  inserted 
in  the  Proposal.  The  Appointment,  if  contested,  may 
make  it  advisable  to  prepare  a  State  of  Facts  introduc- 
tory to  the  Proposal,  shewing  the  Situation  of  the  Property, 
the  annual  Value,  and  any  other  material  and  auxiliary 

(a)  Dick.  68.  (J)  Dick.  90. 

(b)  3  Men.  681.    ,  (e)  {  Ves.  j.  139. 

(c)  3  Atk.  287. 
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Circumstance  necessary  for  the  Master's  Information  :  and 
as  the  Approbation  of  a  Majority  of  the  Parties  interested 
m  the  Appointment  might  have  great  Weight  with  the 
Master  in  deciding  upon  the  Person  proper  to  be  appointed, 
the  Solicitor  would  act  prudently  in  being  prepared  with 
the  Consent  in  Writing,  and  Recommendation  of  such  of 
the  Parties  in  the  Cau9e  as  are  most  materially  interested 
in  the  Estates,  and  are  of  Age,  for  the  Appointment  of  the 
Person  whom  he  proposes  to  be  Receiver.     A  Stranger 
cannot  propose  a  Receiver  (a).    Where  the  Application  for 
a  Receiver  is  at  the  Instance  of  a  Mortgagee,  the  Master 
usually  appoints  such  Person  as  the  Mortgagee  proposes, 
unless  there  is  some  personal  Objection  to  the  Man  (b)9 
and  if  the  Person  so  appointed  ejnbezsles  the  Rents,  the 
Loss  falls  on  the  Mortgagor  (c). 

The  Master's  Judgment  in  appointing  a  Receiver,  it 
should  seem,  is  discretionary  and  conclusive,  unless  some 
substantial  Objection  is  shewn  ;  he  need  not  state  his  Rea- 
son, and  Exceptions  to  such  Report*  are  not  favoured  (d)  ; 
the  Master's  Report  of  his  Approbation  must  stand  till 
the  Person  is  impeached  as  improper,  (e)  To  support  an 
Exception,  a  strong  Case  of  Disqualification  is  necessary ; 
the  Receiver  must  be  shewn  to  be  an  unfit  and  improper 
Person :  without  a  Special  Case  the  Court  will  not  controul 
the  Appointment  of  theMaster(/J,  and  although  the  Master's 
Judgment  is  not  absolutely  conclusive,  the  Court  interferes 
with  Reluctance:  the  Recommendation  of  the  Testator, 
and  the  Respect  due  to  a  considerable  Family,  are  to  be 
attended  '  to  in  the  Appointment  (g) :  and  where  the 
Court  expresses  a  Reluctance  to  interfere,  the  Master  is 
sometimes  directed   to  review  or  re-consider  the  Appoint* 

(a)  2  Mad*.  Rep.  24$.  (<?)  Dick-  687, 

O)  9  Ve*.  365.  (/)  2Ves.  }.  137.  3Ves, 

(c)  3  Bro.  C.  C.  365.  164,  315.   12 Tea.  317.  3  Brf 

(d)  1    Vw.  j.  452.  3.  Vcs.      C.  C.  508.  2  Br.  dC  253.. 
137,  515,  588.  fo)  15  Ve*  28& 
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ment.  Where  the  Neglect  of  the  Parties  to  propose  ha* 
been  accounted  for,  the  Master  has  been  directed  to  review 
hi*  Report,  and  to  receive  the  Proposal  (a) ;  where  aq 
Executor,  being  out  of  the  Jurisdiction,  a  Receiver  had 
been  appointed  under  the  Stat,  86  Geo.  8,  c.  90,  which  is 
defective  in  not  providing  for  the  accounting  by  such 
Receiver ;  on  Administration  taken  afterwards,  the  Court 
directed  the  Master  to  re-consider  the  Appointment,  with 
reference  to  the  Administration  (b). 

In  Crews  v.   Bishop  of  London,  the    Choice  of   the 
Master  being  objected  to,  upon  a.  Reference  back  by  Lord 
Kenyan  to  Mr.  Greaves  to  review  his   Report,  and  to 
state  bis  Reason  for  preferring  one  of  two  Persons  proposed, 
the  Master  certified  specially,  that  in  twenty-five  Years' 
Experience  he  remembered  only  two  Instances  of  a  Contest 
for  the  Office  of   Receiver,  for  that  it  was  a  prevailing 
Opinion  in  the  Masters*  Offices,  that  the  Master's  Judg- 
ment in  the  Appointment  of  a  Receiver  was  conclusive, 
but  not  in  the  least  insisting  upon  or  intimating  any  Right 
in  the  Master  to  originate  the  Proposal  of  a  Receiver  (c). 
The  regular  Course  to  bring  a  Report  appointing  a 
Receiver,  before  the  Court,  is  by  filing  Exceptions  in  the 
first  Instance  (d)9  for  which  see  Title  "Exceptions,"  or  an 
Objection  may  be  brought  on  by  a  Petition  (e). 

Persons  absolutely  disqualified  from  being  appointed 
Receiver  are  Trustees  whether  sole  or  jointly  with  others 
(f);  the  general  Rule  is,  that  a  Trustee  shall  not  be 
Receiver  of  the  Trust  Estate  with  Emolument :  a  Trustee 
cam  be  appointed  Receiver  only,  where  no  other  Person  can 
be  found  to  act  (g)  ;  the  Appointment  of  a  Trustee  is  very 

{a J  2  Madd.  Rep.  246.  (e)  6  Ves.  459. 

(b)  I  Coop.  200.  (f)  8  Ves.  72.  3  Ves.  51$. 

(c)  Exparte  Fust,  Hi!.  1804.      \  \  Ves.  363. 
Dick.  687.  *  Madd.  Rep.  254.  (g)  \s  Ves.  586. 

(d)  Dick.  687. 
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rare :  a  Trustee  to  preserve  contingent  Remainders,  with 
Powers  of  Leasing,  and  to  sell  and  exchange,  but  the  latter 
Power  not  to  be  exercised  during  the  Minority,  has  been 
held  within  the  Rule  (a).  A  Master  in  Chancery,  (b) 
an  Attorney  or  Solicitor,  directly  or  indirectly  retained,  or 
however  remotely  interested  in  the  Cause,  is  absolutely 
disqualified  from  being  Receiver  (c) ;  the  Solicitor  under  a 
Commission  of  Lunacy  cannot  be  appointed  Receiver  of 
the  Lunatic's  Estate  (d) ;  Attomtes  and  Solicitors  are  not 
as  such  absolutely  disqualified;  the  Court  however  ap- 
points them  with  Reluctance  to  be  Receivers ;  and  if  ap- 
pointed, upon  very  slight  Objection,  as  in  the  Instance  of 
an  indirect  controuling  Power  over  the  ostensible  Solicitor, 
will  displace  them.  Lord  Thurlow  expressed  an  Opinion 
that  all  Professional  Persons  were  improper,  and  that  it 
would  be  better  to  make  a  Standing  Order  to  that  Effect 
than  to  take  Exceptions :  the  next  Friend  of  an  Infant  Plain- 
tiff cannot  be  appointed  Receiver  (e),  ^practising Barrister, 
or  a  Member  of  the  House  of  Commons,  are  not  absolutely 
ineligible,  but  are  Circumstances  to  be  seriously  regarded  (/). 
A  Peer  of  the  Realm  cannot  be  appointed  Receiver ;  the 
same  Remedies  cannot  be  had  against  a  Peer  as  against  a 
Commoner ;  in  many  Instances  a  Receiver  may  be  commit- 
ted ;  the  same  Objections  seem  to  apply  to  the  Appointment 
of  a  Member  of  the  House  of  Commons  (g) ;  a  Receiver 
General  of  a  County  cannot  be  appointed,  the  Priority  of 
Prerogative  Process  might  sweep  away  all  his  Property  (A)  ; 
in  one  Instance  the  Mother  of  an  Infant  was  appointed  Re- 
ceiver of  the  Infant's  Estate,  where  the  Surplus  of  the  Rents 
beyond  the  Maintenance  was  trifling,  and  no  Salary  allowed. 

(a)  1  Ves.  584.  (*)  2  Madd.  Rep.  64. 

(6)  6  Ves.  427.  (/)  2  Ves.   137.   J  5  Ves. 

(c)  2  Ves.  j.  137.   15  Ves.      283. 

585.  {g)  2  Ves.  and  Bea.  208. 

(d)  2  Meri.  452.  (h)  2  Madd.  Rep.  246. 
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The  Duty  of  a  Receiver  is  to  collect  the  Rents  of  the 
Estate,  and  for  thfe  Purpose,  he  should  in  the  first  Place 
call  upon  the  Tenants  to  attorn,  producing  the  Order  and 
Report  appointing  him  Receiver :  if  he  meets  with  a  Re- 
fusal, he  must  apply  by  Motion  to  the  Court  for  an  Order 
upon  the  several  Tenants,  naming  them,  to  attorn  and  pay 
their  Rents  to  him  as  Receiver  in  the  Cause,  (see  Title 
"  Notice.")     To  ground  such  an  Application,  it  will  be 
sufficient  to  state  the  Order  of  Reference,  and  the  Report, 
and  an  Affidavit  of  the  Refusal  of  the  Tenants,  and  such 
special  Facts  as  may  be  necessary;   and  the  Court  will 
make  the  Order  as  of  course,  which  must  be  drawn  up, 
passed,  entered,  and  a  Copy  of  the  Order  served  personally 
upon  each  refractory  Tenant ;  and  Obedience,  if  necessary, 
must  be  enforced  by  Order,  obtained  upon  Affidavit  of 
Service  of  the  Order  to  attorn,   and  the  Refusal,  for  a 
Commitment  for  Disobedience  of  the  Order  to  attorn ;  and 
the  ordinary  Course  of  Proceeding,   to  make  the  Order 
effective,  must  be  pursued,  and  which  will  be  found  in  a 
former  Part  of  this  Work ;  the  Tenants  not  being  Parties 
to  the  Suit,  a  Writ  of  Execution  of  the  Order  would  be 
irregular,  and  if  issued,  probably  the  Court  would  visit 
the  Solicitor  with  the  Costs  of  the  Writ  and  Proceedings. 
Where  the  Owner  of  the  Estate  is  in  Possession,  Applicar 
lion  should  be  made  for  an  Order  to  deliver  up  Possession 
to  the  Receiver  (a).     The  Receiver  is  to  set  and  let  the 
Estate  to  the  best  Advantage,  and  for  the  best  and  most 
approved  Rent;  but  it  should  be  observed  that  he  cannot 
raise   the   Rent   upon  slight  Ground,  nor  turn  out  the 
Tenants,  nor  even  let  for  a  Year,  without  a  Reference  to  the 
Master  (6).     But  where  a  Tenant  has  held  over  after  Notice, 
a  Receiver  in  Chancery  giving  Notice  to  quit  or  pay  double 
Rent,    has   been   held    at   Law    an     Agent      lawfully 

(a)  2  Ves.  401.    3  Bro.  (6)  1  Ves.  j.    139.    165,  2 

C.  C.  87.     1  Ves.  j.  161 .  Bro.  C.  C.  88. 
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authorized  to  entitle  the  Landlord  to  double  Value  of  the 
Premises  under  the   Statute  4  Geo.  2.  c  28  (a)  ;  and    a 
Receiver  under  a  general  Authority,  to  let  Lands  from  Year 
to  Year,  has  been  considered  at  Law  as  having  an  Authority 
to  determine  such  Tenancies  by  a  Notice  to  quit  (b)  ;  where 
there  is  no  Power  of  Leasing,  the  Court  cannot  let  beyond 
the  Minority  of  the  Infant  (c). .  When  a  Lease  is  to  be 
granted  of  any  part  of  the  Estate,  an  Application  must  be 
made  by  the  Receiver  to  the  Court  by  Motion  on  Notice, 
(see  Title  "  Notices,")  for  an  Order  of  Reference  to  the 
Master  to  inquire  and  state  "  wliether  it  would  be  proper 
"  to  let  any  and  what  Part  of  the  Estate  in  question  on 
"  Lease,  and  upon  what  Terms  and  Conditions."     The 
Order  must  be  drawn  up,  passed,  entered,  and  served  upon 
the  respective  Clerks  in  Court,  and  left  at  the  Master's 
Office,  and  a  Proposal  in  Writing,  (see  Title  "  Proposals,'9) 
for  taking  a  Lease,  must  be  brought  in  by  the  Receiver, 
and  a  Warrant  on  leaving  the  Proposal,  and  successive 
Warrants  to  proceed  on  the  Proposal  must  be  taken  out, 
served,  and  attended.     When  the  Proposal  is  allowed  by 
the  Master,  he  will  make  his  Report,  which  must  be  filed, 
and  an  Office  Copy  taken  from  the  Report  Office ;  a  Pe- 
tition must  be  prepared,   see  Title   u  Petitions,"  for  an 
Order  to  confirm  the  Master's  Report,  and  a  Reference 
back  to  the  Master  to  settle  and  approve  of  a  Lease  to  a 
Tenant  upon  the  Terms  and  Conditions  in  his  Report,  and 
to  tax  the  Costs  of  the  former,  and  of  that  Application, 
and  of   the  Costs  consequential  thereon.     This  Petition 
must  be  set  down  for  hearing ;  and  upon  reading  the  Order 
of  Reference  and  Report,  the  Court  will  make  an  Order 
as  prayed ;  the  Counsel's  Brief  must  be  left  at  the  Register 
Office  with  the  original  Petition,  and  the  Order  drawn  up, 


(a)  5  Burr.  2694.  (c)  15  Ves.  538. 

(6)  12  £ast.  57. 
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passed,  and  entered;  a  Draft  of  a  Lease  must  be  prepared 
by  the  Receiver  or  his  Solicitor,  upon  the  Terms  and  Con- 
ditions in  the  Proposal,  and  with  the  Order  left  at  the 
Master's  Office,  a  Warrant  on  leaving,  and  Warrants  to 
proceed  and  settle  the  Draft  of  Lease  must  be  taken  out, 
served,  and  attended;  when  the  Master  has  settled  the 
Draft,  an  Ingroasment  is  made  in  the  Master's  Office ;  and 
the  Master  marks  his  Allowance  thereof  on  each  Skin,  and 
makes  a  Certificate  of  his  settling  and  allowing  the  Lease, 
which  must  be  filed  at  the  Report  Office,  and  requires  no 
Confirmation  by  the  Court 

The  Lease  must  be  taken  from  the  Master's  Office,  and 
executed  by  the  Receiver,  and  a  Counterpart  should  be 
prepared  and  executed  by  the  Tenant,  who  may  then  be' 
let  into  Possession  of  the  Lands  demised.  The  Costs  of 
this  Proceeding  must  be  paid  by  the  Receiver,  and  charged 
by  him  in  his  receivership  Accounts. 

The  Receiver's  Salary,  though  directed  by  the  Order, 
is  not  submitted  to  the  Master's  Consideration  until  the 
„  Receiver  brings  his  first  Account  into  the  Master's  Office, 
to  be  passed,  in  which  he  charges  for  receiving,  <&c.  a 
Sum  in  sctido  at  the  rate  of  5L  per  Ceni.  upon  the  gross 
Rental  of  the  Estates :  the  Allowance  of  which  in  the 
Receivership  Account  by  the  Master,  is  the  Salary 
allowed  to  (he  Receiver  for  his  Care  and  Pains:  if  any 
Objection  is  to  be  made  to  the  Salary  claimed,  it  should  be 
taken  upon  the  passing  the  Receiver's  first  Account ;  but 
qlthnngh  by  the  Course  of  Practice,  61  per  Cent  is 
usually  allowed,  it  is  the  Maximum  ;  and  where  the 
Rental  is  very  considerable,  a  per  Centage  at  a  much 
lower  Rate  would  be  allowed,  or  a  stated  Salary  sufficient 
to  compensate  the  Receiver's  Services.  Where  the  annual 
Rents  have  been  10,0002.  the  Receiver  has  "been  allowed 
an  annual  Salary  of  3002*  and  so  in  Proportion ;  the  Mas- ' 
ter*s  Judgment  upon  the  Quantum  of  the  Salary  is  usually 
decisive.     The  Manager  of  an  Estate  in  the  West  Indies, 
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to  entitle  himself  to  a  Commission,  must  be  resident  in  the 
Island  where  the  Estate  is  situated,  and  personally  acting 
in  the  Absence  of  the  Owner ;  but  although  he  may  not  be 
entitled  to  charge  Commission,  he  will  be  entitled  to  a  rea- 
sonable Allowance  for  what  he  has  paid  to  others  for   the 
Management,    which,  if  disputed,  must  be  decided   by   a 
Reference  to  a  Master  (a).    By  Way  of  Instruction   to 
the  Receiver,  the  Solicitor  should  apprise  him,  that  he  will 
not  be  entitled  to  any  Compensation  for  his  Trouble,  unless 
what  he  does  is  in  Pursuance  of  an  Order  of  the  Court, 
as  in  the  Instance  of  the   Disallowance  of  a   Receiver's 
Attendance  upon  the  Survey  of  an  Infant's  Estate,  without 
an  Order  for  that  Purpose  (b). 

A  Receiver  cannot  lay  out  Money  in  Repairs  at  his  Dis- 
cretion :  he  may  lay  out  a  small  Sum  in  Repairs  (c)9    but 
the  Master  will  not  allow  the  Receiver  in  his   Account 
Repairs  done  to  any  considerable  Extent,  without  the  Au- 
thority of  the   Court;    where  a  Receiver  has  laid   out 
Money  in  Repairs,  without  any  previous  Order,  the  Court 
is  in  the  Habit  of  directing  a  Reference  to  the  Master,  to 
inquire  into  the  Circumstances  under  which  the  Expendi- 
ture has  been  made,  and  if  the  Repairs  are  shewn,  and 
the   Master  certifies  that  they  were  for  the  lasting  and 
substantial  Benefit  of  the  Estate,  and  of  the  Parties  inter- 
ested in  the  Transaction,  and  as  an  auxiliary  Circumstance 
with  the  Concurrence  and  Direction  of  Trustees,  an  Or- 
der for  the  Allowance  has  been  made  (d) ;  if  the  Estate  of 
which  the  Receiver  is  appointed,  be  a  Tenancy  for  Life, 
and  there  is  a  Power  to  cut  Timber  for   Repairs,   it  has 
been  held  that  the  Timber  cut  cannot  be  sold    to  re- 
imburse the  Expenditure  in  Repairs,    the  Timber  itself 

(a)  2  Men.  68.  (d)  3  Atk.  274. 6  Ves.  799, 

(b)  1  Ball,  and  Bea.  189.  802.    11  Fes.  563.    2    Men. 
15  Ves.  26.  56. 

(c)  15  Ves.  26. 
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must  be  used  in  the  Repairs  (a)  ;  but  by  a  late  Decision, 
the  Right  to  cut  Timber  for  Repairs  extends  to  selling 
Timber,  and  applying  the  Produce  (b).  Managers  in  the 
West  Indies  seem  to  have  a  Discretion  allowed  them  in  re- 
gard to  their  Expenditures.  A  Receiver  cannot  be  obliged 
to  pay  any  Thing  without  an  Order  of  the  Court  (c). 

A  Receiver  cannot  proceed  by  Ejectment  (d)9  nor  can 
an  Ejectment  be  brought  against  a  Receiver  in  Possession 
without  Leave  of  the  Court  ( e)  ;  upon  an  Application  by 
a  Receiver  for  Leave  to  defend  an  Ejectment,  and   to  be 
allowed  the   Costs,  though  the  Parties  were   Adult  and 
consenting,  a  Reference  was  made  to  a  Master,  to  inquire 
whether  it  would  be  for  their  Benefit  (/) :    a   Receiver 
cannot  distrain  upon  the  Owner  while  he  remains  in  Pos- 
session of  all  or  any  Part  of  the  Estates ;  not  being  Tenant 
to  the  Receiver,  an  Application  must  be  previously  made, 
for  an  Order  to  deliver  Possession  to  the  Receiver  (g)  ;  for 
Rent  in  arrear  within  the   Year,  a  Receiver  may  distrain 
at  his  own  Discretion  ;  but  if  in  Arrear  for  more  than  a 
Year,  or  if  it  be  doubtful  who  has  the  legal  Right  to  the 
Rent,  an  Order  for  that  Purpose  is  necessary  ( h) ;  Tenants 
not  Parties  cannot  apply  to   pay  their  Rents  into  Court, 
but  to  prevent  a  Bill  of  Interpleader,  upon  the  Applica- 
tion of  the  Plaintiff  consented  to  by  the  Defendant,  an 
Order  for  Payment  may  be  obtained  ( i).     And  as  the 
legal  Remedy  by  Distress  cannot  be  enforced  against  a 
Receiver  or  Sequestrator  where  a  Person,  a  Mortgagee  for 


(a)  Coop.  136.    3  Bro.  C.          (/)  0  Ves.  287. 
C.37.     lVes.j.78.  (g)  2  Ves.  401. 

(b)  3  Meri.  421.  \h)  5  Madd.  473.    3  Atk. 

(c)  1  Ves.  j.  85.  750.     1   Ves.  j.   J 61.    Dick. 

(d)  3  Bro.   C.   C.  88.      1      120,  787. 

Ves.  164.  (0  6  Madd.  28. 
(•)  9  Vei.  335. 

Vol.  I.  h  h 
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instance,  claims  a  prior  Interest  in  Estates  in  their  Hands, 
(which  he  is  allowed  to  prosecute  forma  pauperis)  (a)9  by  a 
summary  Application  on  Motion  with  Notice,  he  may  obtain 
a  Reference  to  a  Master  to  enquire  if  any,  and  what  Part, 
of  those  Estates  are  comprised  in  his  Mortgage,  and  what 
is  due  for  Principal  and  Interest  thereon,  and  the  Priorities 
of  other  Claimants,  with  Liberty  to  come  in  and  be  examined 
pro  interesse  mo9  and  if  his  Claim  should  be  established, 
by   Petition  confirm   the   Report   absolutely,   and  obtain 
an  Order  for  payment  of  the   Rents  of  the   Mortgaged 
Estate,   towards   the  Principal  and  Interest  due,  and  for 
delivery  of  that  Estate  to  the  Mortgagee:  as  Exceptions 
do  not  lie,  Objections  to  the  Report  must  be  brought  on 
by  a  Counter-petition  against  the  Confirmation  (b) ;  but 
in  Sequestrations,   where  the  Facts  are  not  disputed,  or 
made  a  Question  of  Law,    the  Court  will  not  send   the 
Parties  into  the  Masters  Office,   but  brem  manu  decide, 
and  direct  Rent  to  be  paid  out  of  Property  sequestered, 
not  considering  the  Sequestration  as  an  Execution  within 
the   Statute  of  8  Ann.  c.  14.  restricting  the  Landlord's 
claim  to  One  Year's  Rent,  but  the  whole  Rent  due  :  Lord 
Eldon  in  a  recent  Instance,  directed  Two  Years'*  Rent  to  be 
paid  out  of  Property  taken  under  a  Sequestration  (c).  The 
Appointment  of  a  Receiver  discharges  a  Sequestration  (d). 
As  connected  with  the  Duty  of  a  Receiver,  it  may  be  useful  to 
remark,  that  Goods  levied  in  Execution  by  the  Sheriff,  though 
remaining  upon  the  Premises,  being  in  custodio  Ugis,  cannot 
at  common  Law  be  distrained  (e) ;  but  a  remedial  Law  (f) 
has  made  it  imperative  upon  the  Sheriff  after  Notice  of  the 
Landlord's  claim  for  Rent  (g),  before  he  removes  the  Goods, 
to  pay  One  Yea^s  Rent  to  the  Landlord,  due  at  the  Time  of 

(a)  6  Dick.  788.  (rf)  3  Ves.  22. 

(fe)  1  P.  Wms.  306.  I  Ves.  («)  Wills.  136.  14J. 

180.  42  Madd.  Rep.  2J.  Dick.  (/)  Stat.  8  Ann.  c.  14. 

94,  640,  622.  (g)  3  Bos.  and  Pul.  440.     3 

(c)  1  Swanst.  459.  Swanst.  400. 
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the  Seizure,  and  not  accruing  afterwards,  or  during  the  Con* 
tinuance  of  the  Sheriff  in  Possession,  without  Deduction  for 
Poundage  (a) ;  but  the  Landlord's  Right  under  the  Statute 
accrues  only  to  the  immediate  Landlord  of  the  Tenants,  and 
not  to  a  ground  Landlord  (b)  ;  if  Goods  are  seized  under  an 
Extent  in  Chief,  or  in  Aid,  the  Landlord  has  no  Means  of 
recovering  his  Rent,  unless  there  be  a  Surplus  (c)  :  where 
the  Tenant  becomes  Bankrupt,  the  Landlord  retains  his 
Bight  to  Distrain  for  the  whole  Arrears  of  Rent  so  long 
a*  the  Goods  remain  upon  the  Premises,  although  the 
Messenger  be  in  Possession  (d)*  or  though  the  Assignment 
has  been  executed,  and  the  Assignees  are  in  Possession  (<?), 
or  have  been  sold  to  a  Stranger  (  /)  ;  a  Commission  of  Bank- 
rupt not  being  an  Execution  within  the  Statute  8th  Ann, 
the  Landlord  cannot  avail  himself  of  the  Equity  of  that 
Statute,  and  claim  a  Year's  Rent  in  preference  to  other 
Creditors  (g) ;  if  be  suffer  the  Goods  to  be  removed  from 
the  Premises  without  distraining  them,  he  loses  his  Remedy 
by  Distress,  and  can  only  come  in  and  prove  his  Debt  under 
the  Commission  (/*). 

By  the  Standing  Orders  of  the  Court  (i),  the  Masters 
are  to  fix  the  Days. for  the  Receivers  annually  to  deliver 
their  Accounts  to  the  Masters,  and  the  Days  upon  which 
the  Balances  appearing  due  are  to  be  paid  in.  And  Re- 
ceivers neglecting  to  deliver  in  such  Accounts  or  to  pay 
the  Balances  at  the  Time  so  fixed,  the  Masters  are  ordered 
to  disallow  their  Salaries,  and  charge  Interest  at  51.  per 
Cent,  upon  the  Balances  in  the  Hands  of  the  Receiver 
when  the  subsequent  Accounts  are  produced.  And  every 
Receiver  appointed  by  the  Court  is  ordered  to  procure 

(a)Stra.643.  (/)  1  Atk.  105. 

(*)Stau787.  (g)  Cox.    177.      15  East 

(c)  Bunb.  5,  269.  6  Price,     230. 
19.    2  Ves.  288.  (h)  1  Atk.  103. 

(if)  1  Atk.  104.  CO  Ord.  Cauc.   Bea.    Ed. 

(O  1  Atk.  105.  454,  461. 
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his  annual  Account  of  Receipts  and  Payments,  to  be  ex- 
amined and  settled  by  the  Master  within  Six  Months  next 
ensuing  the  Time  appointed  by  the  Master  for  delivering 
such  Accounts.  And  in  Cases  of  Neglect,  the  Master  is 
annually  to  make  a  Certificate  of  the  Default,  and  of  the 
State  of  the  Account ;  but  this  Order  has  not  produced  the 
Effect  it  was  intended,  and  is  rarely  if  ever  put  in  force. 

Lord  Eldon  was  not  merely  of  Opinion  that  a  Recei- 
ver who  does  not  pass  his  Accounts  would  be  liable  to  pay 
Interest,  but  that  it  would  be  a  Question  how  far  the  So- 
licitor for  the  Estate  was  liable,  w  hose  bounden  Duty  it 
is  to  oblige  the  Receiver  to  pass  his  Account  and  pay  the 
Balance,  and  by  whose  Negligence  it  must  be  occasioned 
(a);  that  as  against  the  Solicitor,  the  Application  might  be 
by  Motion  upon  Notice  or,  Petition,  supported  by  Affi- 
davit. 

The  Form  of  the  Receiver's  Account  may  be  obtained 
from  the  Masters  Office ;  it  comprises  the  Situation  of  the 
Estate,  the  Names  of  the  Tenants,  Arrears  of  Rent  of 
the  preceding  Year,  Rents  due,  Rents  received,  Arrears 
due ;  and  lastly,  Observations,  &c :  The  Money  paid,  and 
Allowances  made  to  Tenants,  and  the  Receivers  Salary, 
are  then  stated,  and  regularly  disposed  in  Columns ;  (for 
the  Form  of  which  see  Title  "  Receiver's  Accounts)11  and 
the  Balance  in  the  Receiver's  Hands  must  be  paid  into 
Court.  This  Account  is  passed  by  the  Receiver  leaving  a 
Copy  at  the  Master's  Office,  and  taking  out  a  Warrant 
upon  leaving,  and  Warrants  to  proceed,  serving  them 
upon  the  Clerks  in  Court  for  the  Parties  interested,  and 
attending  and  producing  proper  Vouchers  and  Receipts  for 
the  Monies  paid,  and  which  the  Master  should  mark  as 
produced  :  the  Receiver's  Bill  of  Costs,  for  passing  his 
Accounts,  should  also  be  brought  in,  and  the  usual  War- 
rants on  leaving  and  to  settle  should  be  taken  out,  served, 
and  attended.     The  Account  is  entered  in  a  Book  kept  at 

(a)  8  Ves.  72. 


AND  REMARKS.  469 

the  Master's  Office,  a  Duplicate  of  which,  containing  a 
Copy  of  the  Account,  is  entered  in  another  Book,  which 
the  Master's  Clerk  delivers  out  to  the  Receiver  after  the 
Master  has  made  his  Report.  The  Account  must  be  veri- 
fied by  the  Affidavit  of  the  Receiver,  which  is  annexed  to 
each  yearly  Account  in  the  Master's  Book;  (for  the  Form 
of  which,  see  Title  "  Affidavit")  The  Master  will  make  his 
Report  of  passing  the  Account,  Copies  of  which  must  be 
taken  by  the  Receiver  and  the  Solicitors  for  the  Parties  in- 
terested, and  the  usual  Warrants  on  preparing,  to  settle,  and 
to  sign,  must  be  taken  out  by  the  R  eceiyer,  served  and 
attended.  The  Report,  which  requires  no  Confirmation 
by  the  Court,  must  be  filed  at  the  Report  Office,  and  an 
Office  Copy  taken.  The  Balance  in  the  Receivers  Hands 
must  be  paid  into  Court  immediately  after  the  Receivers 
Account  is  reported  by  the  Master,  and  for  this  Purpose 
no  new  Order  is  required :  the  Receiver  should  apply  to 
the  Accountant-General  for  the  usual  Direction  to  pay  the 
Balance  into  the  Bank,  and  which  will  be  given  to  him 
upon  his  producing  the  Order  and  the  Report  appointing 
him  Receiver ;  the  Order  always  provides  for  Payment  of 
the  Receiver's  clear  Balance  into  the  Bank.  This  Order, 
with  the  Master's  Report  upon  passing  the  Receiver's 
Accounts,  will  be  sufficient  for  the  Accountant-General, 
and  he  will  give  the  requisite  Directions  to  the  Bank. 
Instructions  for  Payment  of  Money  into  the  Bank  will  be 
found  in  another  Part  of  this  Work. 

The  Receiver  should  be  informed,  that  the  Order  of 
Reference  for  appointing  a  Receiver  always  provides  for 
the  Payment  of  his  Balance  into  the  Bank ;  but  where  the 
Order  is  defective  in  that  Respect,  he  will  not  be  allowed  to 
avail  himself  of  it,  and  to  keep  a  Balance  in  his  Hands 
without  Interest,  under  a  Pretence  of  waiting  for  some 
Party  in  the  Cause  to  obtain  an  Order  upon  him  for 
Payment ;  he  ought  upon  his  own  Application  to  obtain  an 
Order,  the  Costs  of  which   will   be  allowed   him  by  the 
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Master  in  his  Account,  and  unless  he  does  so  the  Court  will 
Charge  him  with  Interest  (a). 

The  Receiver  should  pay  strict  Attention  to  the  passing- 
his  Accounts  annually,  and  paying  in  the  Balance.     Lord 
Eldon  has  expressed  himself  in  very  strong  Terms  upon 
the  Misconduct  of  Receivers :  it  has  been  determined  that 
a  Receiver  not  passing  his  Accounts  regularly  shall  always 
pay  Interest  upon  the  Balances  in  his  Hands,  and  not  be 
entitled  to  any  Salary  (b) ;  and  it  should  seem  that  if  the 
Receiver  of  personal  Estate  does  not  pass  his  Accounts 
and  pay  in  his  Balance,  he  will  not  only  lose  his  Salary ^ 
but  be  charged  with  Interest,  not  upon  each  Sum  from  the 
Time  it  was  received,  according  to  the  strict  Rule  appli- 
cable to  a  Receiver  of  Rents  and  Profits,  but  as  an  Ex- 
ecutor would  be  charged  in  respect  of  his  Receipts  {c)~ 
The  Course  of  Proceeding  to   enforce  Payment  of  the 
Balance,  is  either  by  obtaining  an  Order  upon  the  Re* 
ceiver  for  Payment  of  the  Balance  reported  due :  for  which 
Purpose,  an  Application   by  Motion   upon    Notice,  (see 
Title  "  Notices,")  supported  by  the  Master's  Report  for 
an  Order,  must  be  made,  and  the  Order  be  drawn  up,. 
passed,  entered,  and  served  personally  upon  the  Receiver,, 
and  if  he  absconds,  an  Order  must  be  obtained,  that  Service,, 
by  leaving  the  Order  for  Payment  at  his  Dwelling  with 
one  of  the  Family  may  be  substituted,    and  the  usual 
Course  of  enforcing  Obedience  by  Commitment,  for  which 
Instructions  have  been  before  given  ;  or  the  Recognizance 
may  be  put  in  Suit  against  the  Sureties  (d}~    And  if  the 
Receiver  while  in  Custody  upon  a  Warrant  of  Commit- 
ment, to  procure  his  Discharge  gives  a  promissory  Note 
for  the  Debt  and  the  Costs  of  Contempt,  in  which  another 

(a)  15  Ves.  274.  (c)  15  Ves.  273 

(6)  8  Ves.  72. 371.    3  Atk.  (d)  14  Vcs.  143.    Ixifr.  pa^ 

274.    3Bro.  C.  C.41.   1  Ves.  158. 

J.8S. 
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Person  joins  as  Surety,  the  Discharge  has  been  held  a 
legal  Consideration  for  the  Note,  although  the  Sum  given 
to  cover  the  Costs  exceeded  the  Costs  taxed  {a). 

A  Receiver  making  Remittances  to  a  Banker,  to  hi3  own 
Credit,  and  not  to  a  separate  Account  for  the  Trust,  will 
be  charged  with  a  Loss  occasioned  by  the  Failure  of  the 
Banker  (6)  ;  so  if  Fraud  or  Collusion  appear,  or  a  Loss 
by  wilful  Default ;  but  not  if  deposited  with  the  Testator's 
Banker,  who  fails  (c). 

Sureties  for  a  Receiver  will  not  be  discharged  at  their 
own  Request  until  their  Office  is  at  an  End  and  their  Ac- 
counts finally  settled,  nor  will  the  Court  regard  the  Appli- 
cation, unless  for  the  Benefit  of  the  Parties  in  the  Cause  (d). 
A  Surety  for  a  Receiver  is  entitled  to  stand  in  the  Place  of 
the  Receiver,  and  to  be  indemnified  out  of  a  Balance  due 
to  the  Receiver  in  respect  of  Disbursements  made  by  the 
Surety  for  the  Receiver  ( e). 

When  the  Office  of  Receiver  is  at  an  end,  or  the  Object  of 
the  Appointment  has  ceased,  which  in  the  Case  of  an  Infant, 
Lord  Eldon  has  decided  to  be  one  Year  after  the  Infant  has 
arrived  at  the  Age  of  twenty-one  Years,  the  Receiver  should 
apply  to  the  Court  to  be  discharged  from  his  Receivership, 
and  that  the  Recognizance  entered  into  by  himself  and 
his  Sureties  should  be  vacated :  at  any  distant  Period  if  a 
material  Error  should  be  discovered  in  his  Account,  the 
Money  may  be  recovered  if  the  Recognizance  be  suffered 
to  remain  in  force ;  for  this  Purpose,  the  Receiver  must  pass 
his  final  Account,  and  obtain  the  Master's  Report  and  the 
AccountanUGenerars  Certificate  of  the  Payment  of  the 
Balance  reported  due  into  the  Bank,  or  the  Order  for 
Payment  to  the  Person  entitled  to  receive  it.    The  Court 

(a)  16  East.  293.  2  Bos.         (c)  13  Ves.566.  3Atk.480. 
andPul.  151.  Ambl.  219. 

(b)  11    Ve*.  377.    3  Atk.  [d)  2  Vet.  400. 

4gOB  le)  1  Coop.  61.     3  Vc*.  & 

Bea.  134.     1  Madd.  R.  528. 
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having  refused  to  make  an  Order  for  discharging  a  Receiver 
upon  hearing  for  further  Directions  (a),  a  special  Applica- 
tion must  be  made  bv  Petition  to  the  Lord  Chancellor  or 
to  the  Master  of  the  Rolls,  and  set  down  to  be  heard  amongst 
the  Cause  Petitions,  and  the  usual  Course  of  Proceeding 
upon  Petition  must  be  pursued  (b)  ;  Copies  must  be  served 
upon  the  Clerks  in  Court  for  all  the  Parties  interested,  and 
upon  the  Clerk  of  the  Inrolments,  and  the  Solicitor  must  be 
prepared  with  the  Master's  Report  upon  passing  the  last 
Account,  the  AccountanUGeneraTs  Certificate  of  the 
Balance  being  paid  in  by  the  Receiver,  or  the  Order  and 
Receipt  for  Payment  of  the  Balance  to  the  Party  en- 
titled, and  other  material  Documents,  and  an  Office 
Copy  of  the  Affidavit  of  Service  of  the  Petition;  and 
upon  hearing  an  Order  will  be  made  for  vacating  the 
Recognizance,  which  must  be  drawn  up,  passed,  and 
entered,  and  taken  to  the  Clerk  of  the  Inrolments,  and 
Care  should  be  taken  that  the  Recognizance  be  vacated. 

Any  Person  entitled  to  any  of  the  Funds  or  Money 
standing  to  the  Credit  of  the  Cause,  must  petition  to  have 
ttfe  same  transferred,  or  paid  to  him ;  the  Rule*  is  that 
where  a  gross  Sum  is  to  be  paid  out  of  Court,  there  must 
be  a  Petition ;  where  Interest  only  on  a  gross  Sum,  a  Motion 
(c)  is  sufficient ;  the  Application  by  Petition  may  be  either 
to  the  Lord  Chancellor  or  Master  of  the  Rolls,  stating  the 
Title  of  the  Party  to  the  Fund  or  Money  applied  for-  a 
Copy  of  the  Petition  with  the  Order  for  an  Attendance,  or 
a  Notice,  if  by  Motion,  must  be  served  on  the  Clerks  in 
Court  for  all  the  Parties  in  the  Cause.  The  Solicitor  must 
attend  the  Court  on  the  Hearing  of  the  Application  with 
the  necessary  Evidence  of  the  Petitioner's  Title  to  the 
Fund  and  Money  applied  for,  and  must  likewise  be 
provided  with  the  Accountant-General's  Certificate  of  the 

(a)  Gilbert  v.  Whitmarsh,     (b)  Infr.  Vol.  2.  228. 
2  Madd.  Cb.  240.  MSS.  (/)  13  Ves.  394.    4  MadiL  22$. 
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Fund* and  Money  (for  the  Transfer  and  Payment^  whereof 
the  Application  is  made)  as  stated  in  the  Petition,  or  as 
represented  by  the  Counsel  on  the  Motion. 

Instructions  having  been  given  of  the  Manner  in  which  a 
Transfer  and  Payment  by  the  Accountant-General  are  to 
be  obtained,  it  is  therefore  unnecessary  to  say  any  Thing 
further  on  that  Head,   except  that   on  a   Transfer  the 
Accountant-General  will  require  the  same  Description  of 
the  Person  to  whom  the  Transfer  is  to  be  made  ( in  ortler 
that  the  Fund  may  be  properly  transferred  into  his  Name 
in  <the  Books  of  the  Bank)  as  the  Petitioner,  if  having 
made  a  Purchase  of  Stock  on  his  own  Account,  would 
furnish  his  Broker  with,  to  be  inserted  in  the  Books  at  the 
Bank.    If  the  Person  to  whom  the  Stock  is  to  be  transferred 
has  already  an  Account  at  the  Bank  in  the  Books  of  the 
Fund  to  be  transferred  to  him,  it  will  be  transferred  to  that 
Account,  if  proper  Directions  are  left  at  the  Accountant- 
General's  Office  for  that  Purpose. 


BILL  OF  COSTS 


FOR 


DEFENDANTS  IN  THE  FOREGOING  CAUSE. 


IN  CHANCERY. 


Between  John  Lawrence,  and  others.  Plaintiffs. 


and, 


George  Wilson,  and  others,  Defendants. 


Bill  of  Costs  of  Defendants  George  Wilson,  and 
others. 

HILARY   TERM,    1820. 


CHARGE. 

£    s.     d. 
A  TTENDING  the  Defendants, 
Wilson  and  Johnson,  on  their 
being  served  with   Subpoenas  in 
this  Cause,   and  conferring  and 
advising  thereon  -  0    6    8 

Attending  Mr.  Stephen  Lawrence 
and  several  other  of  the  Defen- 
dants, on  their  having  been  served 
with  Subpoenas,  and  taking  In- 
structions to  appear  -  0    6    8 


TAX  OFF. 

£    s.    d. 
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CHARGE.       I     TAX  OFF. 

£     8.     d.  \£     s.     d. 


1    0 

0 

5  12 

0 

1  12 

0 

1  12    0 

0    6 

8 

0    6    8 

Drawing  Warrant  to  defend,  and 
filling  up  same  on  a  5s.  Stamp 
and  Duty  -  -  0    7    6 

Paid  entering  Appearance  for  eight 

Defendants 
Paid  for  Office  Copy  Bill,  fo.  96 
Making  a  close  Copy  thereof  (a) 
Perusing  and  considering  the  same 
February  6.  Attending  Mr.  Wilson 
and  Mr.  Johnson,  conferring  and 
advising  on  the  Bill  filed,  the  An- 
swer   required,    and    instructing 
them  in  what  Manner  to  make  out 
the  Accounts  required  by  the  Bill  0  13    4        0  13    4 
Making  Copy  of  the  Will  of  their 
Testator  for  Use  in  the  Cause, 
four  Brief  Sheets  -  0  18    4        0  13    4 

The  like  of  his  Marriage  Settlement, 

Six  Brief  Sheets  -  10    0        10    0 

Perusing  and  considering  the  same      0    6    8        0    6    8 
Instructions  for   Counsel  to   move 

for  a  Month's  Time  to  answer         0    2    6 
To  Mr.  Maddock,  to  move  0  10    6 

Attending  him  therewith,  and  Court  0    6    8 
Paid  for  Order,  Entry,  Copy,  and 

Service  -  -  090016 

(b)  Term  Fee,  Clerk  and  Solicitor      0  16    8 
Letters  and  Messengers  -  0     5    0 

(a)  A  close  Copy  is  not  allowed  as  a  Fee ;  it  is  allowed  if 
made  in  a  Country  Cause,  but  never  in  a  Town  Cause. 

(b)  The  Term  Fee  is  by  the  late  Orders  allowed  for  the  Clerk 
in  Court  of  the  Term  an  Appearance  is  entered ;  his  Fee  is 
not  included  in  the  Fee  paid  him  for  entering  (he  Appearance  as 
formerly. 
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HILAEY    VACATION. 

CHARGE.      I     TAX    OFF. 

£    s.     d.  J  £     s.      d 
Drawing    (a)     Petition     for    three 

Weeks  further  Time  to  answer, 

engrossing,  and  Duty  -  0    4    7        0     4      7 

Paid  answering  same  (at  the  Rolls)  0    5     6        0     5     6 
Attending  thereon,  and  to  draw  up 

Order  -  -  0    6    8        0     6     8 

Paid  for  Order,  Entry,  Copy  and 

Service  -  -  0    9    0        0    9     0 

Letters  and  Messengers  -  0     10        0     I      O 

EASTER    TEKlf,    1820. 

Instructions  for  Counsel  to  move  for 
a  Fortnights  further  Time  to 
answer  -  -  0    2    6        0    2     6 

To  Mr-  Maddocks  therewith  0  10    6        0  10     6 

Attending  him  therewith,  and  Court  0    6     8        0    6     8 

(i)Paid  entering  Appearance  with 
Register  -  -  0    6    8        0    6     8 

Paid  Clerk  in  Court  for  his  Attend- 
ance -  -  -  0    6    a       0    G    8 

Attending  thereon  -  0     6    8        0    6    8 

Paid  for  Order,  Entry,  Copy,  and 

Service  -  -  0    9    0        0    9    0 

March  18.  Attending  Mr.  Wilson 
and  Mr.  Johnson,  taking  Instruc- 

(a)  But  one  Order  for  Time  is  allowed  in  Costs  between 
Party  and  Party. 

(b)  The  Fee  paid  on  entering  Appearance  for  the  Parties  with 
the  Register  is  6s.  8d :  according  to  the  late  Order  of  Court— 
Lord  Erskines  Orders  for  regulating  the  Fees. 
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CHARGE.      I     TAX  OFF. 

£    s.    d.  \£    9.    d. 
turns  for  their  Answer,  the  whole 
of  this  Morning  -        -  0  13    4 

March  19.  Attending  them  again  the 
whole  of  this  Morning,  on  the 
same  Subject  -  -  0  18    4       068 

20.  Attending  them  again  this 

Morning,  conferring  on  their  Ac- 
counts,  perusing   them,  and  the 
Books  and  Accounts  of  their  Tes- 
tator -  -  0  IS    4       0    6    8 
Drawing  the  Answer,  and  Schedules, 

fo.  210  -  -  10  10    0 

Making  fair  Copy  thereof  for  the 

Defendant's  Perusal  (a)        -  3  10    0        8  10    0 

March  30th.  Attending  them  read- 
ing over  and  settling  the  Draft, 
and  making  several  Alterations 
therein  -  -  0  13    4       0    6    8 

Fee  to  Mr.  Maddocks,  to  settle  and 

sign  the  same,  and  Clerk  8    5    6 

Attending  him  -  0     6     8 

Term  Fee,  Clerk,  and  Solicitor        0  16    8 
Letters  and  Messengers  -  0    5     0 

TRINITY    TERM,    1820. 

Engrossing  Answer,  fo.  210.  5    5    0 

Paid  for  Parchment  and  Duty,  five 
Skins  -  -  2  15    0 

Attending  the  Defendants,  reading 
over  the  Engrossment,  before 
sworn,  fo.  210  *    -  1  13    4 

Paid  Oaths        -.--020 

(a)  The  (air  Copy  is  included  in  the  Charge  of  Is.  per  Folio 
for  Drawing. 
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Attending  with  Defendant  to  get 
Answer  sworn 

Paid  filing  Answer 

Taking  Instructions  for  the  Answer 
of  the  Defendant,  Stephen  Law- 
rence, the  Heir  at  Law 

Drawing  same,  fol.  24. 

Fair  Copy  thereof  (a) 

Attending  him,  reading  over,  and 
settling  the  same 

Fee  to  Mr.  Maddock,  to  settle  and 
sign  same,  and  Clerk 

Attending  him 

Engrossing  the  Answer 

Paid  for  Parchment  and  Duty 

Attending  the  Defendant,  reading 
over  the  Engrossment  before 
sworn         - 

Paid  Oath 

Attending  Defendant  to  get  Answer 
sworn 

Paid  filing  Answer 

Attending  taking  Instructions  for 
the  Answer  of  John  Stephens  the 
Elder,  John  Williams,  Joseph 
Williams,  and  Mrs.  Holroyd 

Drawing  same,  fol.  15. 

Fair  Copy  thereof  for  Counsel  to 
settle  and  sign  (b) 


0    6    8 


1     3 

6 

0    6 

8 

0  12 

0 

0  10 

0 

0    6 

8 

0    1 

0 

0    6 

8 

0    3 

4 

eriAKOE. 
£     8.     d. 

1     TAX  OFF. 

\£     s.    d. 

0    6 

8 

0    3 

4 

0  13 

4 

1    4 

0 

0    8 

0 

0 

8    0 

0     2    6 


0  18    4 
0  15    0 

0    5    0       0    5    0 


(a)  Fair  Copy  is  now  included  in  the  Is.  per  Folio  drawing, 
but  never  allowed  where  Counsel  draws  the  Pleading,  and  in 
Strictness  in  no  other  Case,  unless  in  Country  Causes. 

(6)  Fair  Copies  are  included  in  the  Is.  per  Folio  drawing. 
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CHAROI.      I     TAX  OFF. 
£      8.      CL\£      8.      d. 

To  Mr.  Maddock  therewith,  and 
Clerk  -  -  -13    6 

Attending  him  -  0    6    8 

Attending  Mr.  Wilson,  advising  on 
the  Situation  of  the  Defendant 
Mrs.  Holroyd,  who  was  in  a  State 
of  Insanity,  and  abandoned  by 
her  Husband  -  -  068        068 

Attending  Dr.  Simmonds,  under 
whose  Care  she  was,  taking  In- 
structions to  draw  his  Affidavit  of 
her  Situation  -  -  0    6     8 

Drawing  Brief  for  Counsel  to  move 
for  a  Commission  to  assign  a 
Guardian  to  Mrs.  Holroyd,  a 
Person  of  unsound  Mind,  by 
whom  she  might  answer  and  de- 
fend the  Suit  and  Copy        -  0    6    8 

Drawing  Affidavit  in  Support  there- 
of, Duty  and  Oath  -  0  10    1 

Paid  filing  same,  and  for  Office 
Copy  thereof 

To  Mr.  Maddock  to  move 

Attending  him  with  Instructions 

Attending  Court  on  Motion 

Paid  for  Order,  Entry,  Copy,  and 
Service 

Paid  for  the  Commission 

Attending  on  the  Execution  there- 
of -  0  18    4 

Drawing  Return  to  the  Commission, 
Engrossing  and  Duty  0  13    4 

Paid  the  Commissioners  for  their 
Trouble  -  1     6    8 

Instructions  for  Counsel  to  move 


0    9 

0 

0  10 

6 

0    6 

8 

0  13 

4 

0  10 

6 

1  19 

7 

CHARflK. 

£    s.    d. 

0 

2 

6 

0  10 

6 
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%£     s. 

that  the  said  Defendant  might 
answer  separate  from  her  Hus- 
band 

To  Mr.  Maddock  to  move 

Attending  him  therewith,  and  at- 
tending Register  to  Draw  up  and 
enter  Order  -  0    6    8 

Paid  for  Order,  Entry,  Copy,  and 

Service  -  -  0  10    6 

Engrossing  the  Answer         -  0     7    6 

Paid  for  Parchment  and  Duty  0    8    0 

Paid  filing  Answer  -  0    3     4 

Attending  the  several  Defendants, 
whose  Answer  was  to  be  taken 
without  Oath,  reading  over  the 
Answer  -  0  13    4 

Fair  Copy  thereof  for  them  to 
sign  (a)  -  -      0    5    0 

The  Plaintiffs  having  obtained  an 
Order  for  the  Defendants,  the 
Executors,  to  transfer  the  Money 
standing  in  the  Testator's  Name, 
and  likewise  in  their  own  Names 
in  the  Books  in  the  Bank,  to  the 
Accountant-General,  attending  the 
PlaintifFs  Solicitor  for  the  Order 
for  that  Purpose  -  0    6    8 

Attending  the  said  Defendants  there- 
on, and  explaining  to  them  .the 
Necessity  of  making  the  Transfers    0    6    8      0    6    8 

Attending  at  the  Accountant-Gene- 

(a)  The  Defendant,  whose  Answer  is  to  be  taken  without 
Oath,  must  sign  the  Ingrossment  of  tho  Answer ;  and  the  Signa- 
ture must  be  attested  by  the  Solicitor  for  the  Defendant,  or  some 
other  Person  or  Persons  of  respectability. 
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,  CHARGE.       I     TAX -Of*. 

|  £    s.    d.  [£    s.    d. 

raTs  Office  with  the  Order,  be- 
speaking the  proper  Tickets  to  en- 
able the  Transfer  to  be  made,  and 
afterwards  for  the  same  -        0    6    8 

The  Defendant  Johnson,  one  of  the 
Executors,  being  confined  to  his 
House  by  Sickness,  attending  at 
the  Bank  to  bespeak  a  Power  of 
Attorney  from  him  to  the  other 
Defendant  to  enable  him  to  make 
the  Transfer,  and  attending  after- 
wards for  the  same  -  0  IS    4 

Paid  for  a  Power  of  Attorney  to 
transfer  the  S  per  Cent.  Consoli- 
dated Annuities  in  the  Testator's 
Name  -  -  -        1     6    8 

The  like  in  the  Executor's  Name,       1    |6    8 

The  like  in  the  Testator's  Name,  in 

the  Reduced  Annuities  16    8 

Attending  the  Defendant  Johnson, 
reading  over  and  attesting  the 
Execution  of  the  above  three 
Letters  of  Attorney  -  0  13     4        0  13    4 

July  26th.  Attending  the  Defen- 
dant Wilson  at  the  Bank,  the 
whole  of  this  Horning,  on  mak- 
ing the  several  Transfers  to  the 
Accountant-General  -  0  IS    4 

Paid  Brokerage,  &c.  -  2  12    6 

Paid  filing  the  Accountant-General's 
Certificates  of  the  several  Trans- 
fers -  •  0  11     6 

The  PlaintifEi  having  amended  their 
Bill,  by  adding  Parties  and  other 
Matters,  perusing  and  considering 
Vol.  I.  i  i 
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CHARGE. 


8. 


d. 


the  Amendments,  to  see  if  it  was 
necessary  to  answer  them 
Attending  Mr.  Venables,  the  Mort- 
gagee of  Part  of  the  Testator's 
Estates,  and  who  was  a  Defen- 
dant added  to  the  Bill  by  the  late 
Amendments,  taking  Instructions 
to  enter  an  Appearance  for  him  0  6 
Entering  Appearance  -  0    6 

Taking  Instructions  for  his  Answer  0  18 

10 
10 


TAX   OFF. 

£     $.     d 


0    6    8      0    6     8 


8 
8 
4 
0 
0 

6 
8 


0  10     0 


0    2     6 


Drawing  same,  fol.  30-1 

Fair  Copy  thereof  for  Counsel  (a)      0 

Fee  to  Mr.  Maddock  to  settle  and 
sign  the  same,  and  Clerk  1     3 

Attending  him  -  0    6 

Attending  the  Defendant,  reading 
over  and  settling  the  same,  pre- 
vious to  its  being  engrossed  0  IS    4 

Engrossing  the  same  -  0  15    0 

Paid  for  Parchment  and  Duty  0  10    0 

Attending  the  Defendant,  reading 
over  the  Answer  as  engrossed  be- 
fore sworn  -  0  13    4 

Paid  Oath  -  -  0     10 

Attending  Defendant  with  the  En- 
grossment to  get  Answer  sworn      0    6    8 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    6    0 

MICHAELMAS    TERM,    1820. 

A  Bill  of  Revivor  being  filed  on  the 
Death  of  one  of  the  Plaintiffs,  at- 
tending the  Defendant  John  Ste- 
phens, the  Deceased's  Father  and 

{a)  Fair  Copies  -are  included  in  the  Is.  per  Folio  drawing, 
but  were  never  allowed  where  Counsel  drew  the  Pleading,  nor  in 
Strictness  in  any  other  Case. 


0     10 
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CflARGK.       I     TAX  OFF. 

£    s.    cL\£    s.    d 

next  of  Kin,  conferring  and  ad- 
vising thereon,  and  on  the  Ne- 
cessity of  his  taking  out  Letters 
of  Administration  -  0    6    8 

Entering  Appearance  to  the  Bill  of 

Revivor  -  -  0    6    8 

Paid  for  Office  Copy  thereof,  fol.  14  0  16    4 

Close  Copy  thereof  (a)  -  0    4    8       0    4    8 

Perusing  and  considering  the  same, 
to  see  if  it  was  necessary  to  put  in 
an  Answer  thereto  -        -        068       068 

Paid  for  Office  Copy  Replication        0    3    6 

Abbreviating  the  amended  Bill,  and 
Answers,  fol.  96, 210, 24, 15, 30= 
875  (at  4d.  per  fol.)  -  6    5    0 

Making  two  fair  Copies  thereof  for 
Counsel  forthe  Defendants,  the  Ex- 
ecutors, 17  Brief  Sheets  each(i)     5  18    4 

Making  Copy  Brief  for  Counsel  for 
the  Defendant,  the  Heir  at  Law, 
17  Brief  Sheets  -  2  16    8 


(a)  Close  Copies  are  included  in  the  Is.  per  Folio  drawing,  and 
allowed  in  Country  Causes,  not  in  Town  Causes. 

(b)  A  Work  of  great  Practical  Information,  has  laid  it  down 
as  a  Rule,  that  a  Brief  Sheet  should  consist  of  forty-two  Lines,  which 
if  fairly  written  will  comprise  ten  Common  Law,  or  (after  abbrevia- 
tions,) Chancery  Folios,  after  which  rate  Brief  Sheets  are  com- 
puted.    And  such  parts  of  Briefs  as  consist  of  Copies  of  Deeds, 
Wills,  and  other  Documents,  ought  not  to  be  allowed  for  in  the 
Draft,  and  Matters  not  relevant  to  the  Controversy,  the  Interro- 
gating part  of  Bills  in  Chancery,  and  such  Schedules  to  Answers, 
as  from  their  nature  are  not  necessary  for  the  Information  of 
Counsel,  are  not  allowed  for  in  the  Copies ;  but  that  these  Rules, 
though   strictly  regular,   are   sometimes  not  attended  to. — Mr. 
Low?*  Observations,  27. 

n2 


4M  BILL  OF  COSTS 


CHARGE. 

£    s.     d. 

1     TA1 

\£ 

:  orr. 
*.      d. 

The  like  for  Defendant,  the  Mort- 

gagee, 15  Brief  Sheets 

2  10 

0 

The  like  for  the  other  Defendants, 

15  Brief  Sheets 

2  10 

0 

Fee    to    Mr.    Roupell,    to  peruse 
the  Pleadings  on  Behalf  of  the  De- 

fendant, the  Heir  at  Law 

2    it 

0 

2 

2 

O 

His  Clerk        .... 

0    2 

6 

0 

2 

6 

Attending  him 

Fee  to   Mr.    Maddock,    to  perus- 

0   6 

8 

0 

6 

8 

ing  the  Pleadings  on  Behalf  of  the 
Defendant,  the  Mortgagee 
His  Clerk 

2    2 
0    2 

0 
6 

2 
0 

2 

2 

O 
G 

Attending  him 

Taking  Instructions  for  Interroga- 
tories to  prove  the  Execution  of 

0    6 

8 

0 

6 

8 

the  Mortgage 
Drawing  the  same 
Fair  Copy  thereof  for  Counsel  to 

0  13 
0  12 

4 
0 

settle  and  sign,  fol.  12  (a) 

0    4 

0 

0 

4 

0 

Fee  to  Mr.   Maddock,  and   Clerk 

therewith 

1    3 

6 

0 

2 

6 

Attending  him 
Engrossing  Interrogatories 
Paid  for  Parchment  and  Duty 

0    6 
0    6 
0  10 

8 
0 
0 

Instructions  for  Counsel  to  move  to 

enlarge  Publication  for  a  Month 

0    2 

6 

Fee  to  Mr.  Maddock  to  move 

0  10 

6 

Attending  him  with  Instructions,  and 
attending  the  Register  to  draw  up 
and  enter  Order 

0    6 

8 

Paid  for  Order,  Entry,  Copy,  and 
Service                 * 

0  10 

6 

Term  Fee,  Clerk,  and  Solicitor 

0  16 

8 

Letters  and  Messengers 

0    5 

0 

(a)  One  Shilling  per  Folio  drawing,  includes  the  Fair  Copy* 


FOR  DEFENDANTS.  485 

CHARGE.        [    4AX  OFF. 

£    8.     d.\  £    s.     d, 

U1CHAKLMA5    VACATION    FOLLOWING. 

Attending  at  several  Places  to  find 
one  of  the  Witnesses  to  the  Deed, 
when  I  learnt  he  was  out  of  the 
Kingdom  *  -  0    6    8 

The  Defendant  Joseph  Williams 
being  the  other  Witness  to  the 
Deed,  drawing  Instructions  for 
Counsel  to  move  that  he  might  be 
examined  for  the  Defendant,  the 
Mortgagee,  saving  just  Excep- 
tions -  0    2    6 

Fee  to  him  therewith  -  110        0  10     6 

Attending  him  with  Instructions, 
and  attending  Register  to  draw  up 
and  enter  Order  -  0    6    8 

Paid  for  Order,  Entry,  Copy  and 
Service  -  -  0  10    6 

Attending  the  Defendant  to  the  Exa- 
miner's, to  be  sworn  and  exa- 
mined, and  instructing  the  Exa- 
miner -  -  0    6    8 

Paid  the  Examiner's  Bill  -        1  14    2 

Paid  for  Office  Copy  of  the  Plain- 
tiff's Depositions,  fol.  19  1  IS    6 

Abbreviating  the  Depositions,  fol.  36  0  IS    0 

Making  two  fair  Copies  for  Counsel 
to  add  to  the  Briefs  for  the  Exe- 
cutors, three  Sheets  each        ?        10    0 

Making  one  Copy  thereof,  to  add  to 
the  Briefs  for  the  Heir  at  Law      0  10    0 

The  like  to  add  to  the  Brief  for  the 
Mortgagee  -  -  0  10    0 

Letters  and  Messenger*  0    2    0       0    2    0 


480  BILL  OF  COSTS 


CHARGE.       I     TAX    OFT 

£    8.    <L\£     s.     d. 


HILARY   TEKM,    1821. 

Fee  to  Mr.  Hart  and  Clerk,  with 
Brief  for  the  Defendants,  the  Ex- 
ecutors -  -  10  12    6 
Attending  him         -                -  0    6    8 
Fee  to  Mr.  Bell  and  Clerk,  with 

Brief  for  them  -  5    7    6 

Attending  him  -  0    6    8 

Fee  to  Mr.  Shad  well,  with  Brief 
for  Defendant,  the  Heir  at  Law 
and  Clerk  -  -  4    6    6 

Attending  him  -  -  0    6    8 

Fee  to  Mr.  Sugden,  with  Brief  for 
Defendant,  the  Mortgagee,  and 
Clerk  -  -  4    6    6 

Attending  him        -  -  0    6    8 

Fee  to  Mr.  Maddock,  with  Brief  for 

the  other  Defendants,  and  Clerk    5    7    6 
Attending  him  -  0    6    8 

March  9th  and  10th.  Attending 
Court  each  of  these  Days;  the 
Cause  in  the  Paper,  but  not  called 
on,  Clerk  in  Court  and  Solicitor    16    8 

-11th.  Attending  Court,  Clerk 

in   Court,   and   Solicitor,    Cause 
called  on,  and  Fart  heard     -        10    0 
13th.  Attending  the  Court 


when  the  Cause  was  fully  heard, 
and  the  Decree  made,  Clerk,  and 
Solicitor  -         "  10    0 

Paid  Court  Fees,  and  Officers  (a)      0  18    0 

(a)  Only  10s.  are  allowed  by  Lord  Hardwicke's  Orders,  1743, 
for  all  the  Defendants  whether  they  appear  by  different  Solicitor* 


FOR  DEFENDANTS.  487 

CHARGE.        I     TAX  OFF. 

£    8.    d.  I  £    s.    d. 

Paid  for  a  Copy  of  the  Minutes      0  12    0 

Making  a  Copy  thereof  -  0    3    6        0    3     6 

Perusing  the  same,  and  attending 
the  Plaintiff's  Solicitor,  on  his 
requesting  to  have  an  Altera- 
tion made  therein,  and  attending, 
with  him  to  the  Register  Office 
thereon  -  -  0  13     4 

The  Plaintiffs  having  given  a  Notice 
of  Motion  to  rectify  the  Minutes, 
perusing  Papers,  and  taking  In- 
structions to  draw  Brief  thereon    0    6    8 

Drawing  same,  and   fair  Copy  for 

Counsel  -  -  0  10    0 

Copy  of  the  Minutes  for  him  0    3    6 

Fee  to  Mr.  Maddock,  with  Brief, 

and  Clerk  -  -  18    6       0    2    6 

Attending  him  -068 

Attending  the  Court  on  Motion, 
when  the  Minutes  were  ordered 
to  be  rectified  -  -  0    6    8 

Attending  the  Register  to  have  the 
Minutes  rectified,  agreeable  to  the 
Order  -  -  0  18    4 

Paid  for  a  Copy  of  the  Minutes  as 
rectified  -  -  0  13    0 

Perusing  and  considering  the  same, 
and  attending  the  Plaintiffs*  Soli- 

or  by  one  Solicitor  only ;  but  the  Practice  has  now  extended  it  to 
13t».  for  every  different  Solicitor,  and  Lord  Eldon  has  deoided 
that  a  continued  Practice  nullifies  a  Written  Order  («),  and  the 
Fee  is  now  allowed  to  each  Solicitor. 

(a)  1  Van.  and  Bea.  327. 


468  BILL  OF  COSTS 

C  HA  AGE.       I 
£     8.     d.\£      X.      <f- 

citor,    and  the    Register   finally 

settling  the  same  -  0    6    8 

Paid  for  Office  Copy  of  the  Decree    5    8    6 

Attending  the  Register,  examining 
and  passing  the  Decree,  the  whole 
Morning  -  0  IS    4 

Attending  the  Defendants,  the  Exe- 
cutors, conferring  and  advising  on 
the  Decree,  and  on  the  further 
Proceedings  in  consequence  0    6    8        0    6     8 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

£  ASTER   TERM,   1821. 

Paid  for  a  Copy  of  Interrogatories 

left  for  the  Examination  of  the 

Defendants  the  Executors  0  10    8 

Perusing  and  considering  the  same  0    6    8        0    6     8 
Making  a  Copy  thereof  for  each  of 

the  Defendants,  the  Executors(a)  0    5    4        0    5     4 
Attending  them,  advising  thereon, 

and  Instructing  them  in  the  Man* 

ner  in  which  die  Answer  thereto 

must  be  drawn  -  0  13  4       0    6    8 

May  14th.  Attending  a  Warrant  to 

settle  the  Interrogatories,   when 

the  same  were  allowed  -  0    6    8 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

TRIXITT   TERM,   1821. 

Attending  the  Defendants,  the  Exe- 

(a)  These  Copies  are  not  allowed  between  Party  and  Party, 
nor  between  Solicitor  and  Client,  unless  expressly  directed. 


FOR  DEFENDANTS.  489 

CHARGE.        |     TAX  OFF. 

£    s.    d.  I  £    a.     d. 
cutors,    taking    Instructions   for 
Answer  to  the  Interrogatories  0  18    4 

Drawing  the  same,  fol.  280  11  10    0 

Fair  Copy  thereof  for  the  Defend- 
ants, the  Executors'  Perusal  (a)  8  18    6       8  IS    6 
Attending  them  afterwards,  going 

through  and  settling  the  same      0  13    4 
Fee  to  Mr.  Maddock  to  settle  and 

sign  the  same,  and  Clerk  (J)  8    5    8       0    £    $ 

Attending  him  -  -  0    6    8 

Engrossing  the  same,  fol.  280  5  15  10 

Paid  for  Parchment  and  Duty  Six 

Skins  -  -  -886 

Attending  the  Defendants,  reading 
the  same  over  to  them,  before 
sworn  thereto         -  -  0  18    4 

Paid  Oaths  -  -*  0    8    0 

Paid  on  leaving  the  same  -  0    5    0 

Attending  Defendants  to  the  Public 

Office  to  be  sworn  thereto  0    6    8 

Warrant  on  leaving  Copy  and  Ser- 
vice «  -  *  0     9     O 

The  Plaintiffs  having  obtained  an 
Order  to  refer  the  Examination 
to  the  Master  for  insufficiency, 
attending  Warrant  thereon,  when 
the  Master  required  a  further 
Answer  to  be  put  in  to  the  Inter- 
rogatories -  -  0    6    8 

Attending  the  Defendants  severally, 

(a)  Fair  Copies*  are  included  in  the  Allowance  of  Is.  per  Folio 
drawing,  and  are  never  allowed  where  Counsel  draws  the  Plead- 
ings, nor  in  Town  Causes. 

(6)  The  Signature  of  Counsel  is  not  necessary.     18  Ves.  287. 


490 


BILL  OF  COSTS 


taking    Instructions    for   further 
Examination 
Drawing  same,  fol.  IS 
Fair  Copy  thereof  for  Counsel  (a) 
Attending  the  Defendants,  reading 

over  and  settling  the  same 
Fee  to  Mr.  Beames,  to  settle  and  sign 

the  same,  and  Clerk  (6) 
Attending  him 

Engrossing  further  Examination 
Paid  for  Parchment  and  Duty 
Attending  the  Defendants  reading 
over  the  same,  and  afterwards  to 
the  Master's  Office  to  get  them 
sworn  thereto 
Paid  Oath 

Paid  on  leaving  Examination 
Warrant  on  leaving  the  same,  Copy, 

and  Service 
The  Plaintiff's  Solicitor  having  taken 
out  a  Warrant  for  the  Defendants 
the   Executors,  to    produce    the 
Books  and  Papers,  &c.  attending 
them  thereon,  and  selecting  out 
the  same  for  that  Purpose,  and 
taking  Instructions  for  Affidavit  of 
Production 
Drawing  Affidavit,  fol.  15 
Fair  Copy  for  the  Defendant  (c) 


CHARGE. 

£    s.    d. 

tax  vwr. 
£      s.      d. 

0  13    4 

0  IS    0 

0    4    0 

0      4      0 

0    6    8       0     6     8 


1     S     6 


1    3 

6 

0    6 

8 

0  12 

0 

0  10 

6 

P 

6 

8 

0 

6 

8 

0 

2 

0 

0 

« 

0 

0 

5 

0 

0 

5 

0 

0    4    6 


0    6 

8 

0  15 

0 

0    5 

0 

0    5    0 


(a)  Fair  Copies  are  included  in  the  Allowance  of  Is,  per  Folio 
drawing,  and  are  never  allowed  where  Counsel  draws  the  Plead- 
ings, nor  in  Town  Causes. 

(o)  The  Signature  of  Counsel  is  not  required, 

(c)  This  is  not  allowed  between  Party  and  Party,  nor  between 
Solicitor  and  Client,  unless  expressly  directed. 


FOR  DEFENDANTS. 


491 


CHARGE. 


.V. 


Attending  them,  reading  over  and 

settling  the  same 
Engrossing  the  Affidavit,  and  paid 

for  Paper  and  Duty 
Attending  the  Defendants,  reading 
over  the  same,  and  afterwards  to 
the  Master  s  Office  to  get  them 
sworn  thereto,  and  to  leave  Books 
and  Papers,  &c. 
Paid  Oaths 
Attending  swearing  Parties  thereto  0 
Paid  the  Master's  Clerk  comparing 
the  Schedule  to  the  Affidavit  with 
the  Books  and  Paper  left  0 

Paid  for  a  Box  for  the  same  0 

Paid  for  the  Master's  Certificate  of 

Books,  &c.  being  left  -  1 

Attending  for  Certificate,  and  filing  0 
Paid  filing  and  for  Office  Copy  0 
Warrant    on    leaving    Copy,    and 

Service  0 

Attending  the  Plaintiffs  Warrant  to 

inspect  the  Books  and  Papers  left    0 
Paid  for  a  Copy  of  the  Charge  of 
the  Personal  Estate  against  the 
Defendant  Wilson,  fol.  80 
Making  a  Copy  thereof  for  the  said 

Defendant  (a) 
Perusing  and'  considering  the  same, 
and  attending  the  said  Defendant 
conferring  and  advising  thereon 


0  13 
0    2 


6 
3 

10 
6 
5 


d. 


tax  orp. 


0    6    8 


0    7    8 


4 
0 
8 


8 
6 

0 

8 

10 


4    6 


6    8 


£ 


a. 


d. 


2    0    0 


0  18    4       0  13    4 


0    6    8 


(«)  These  Copies  are  never  allowed  between  Party  and  Party, 
nor  between  Solicitor  and  Client,  unless  expressly  directed. 


498  BILL  OF  COSTS 

CHARGS.       1     TAX    OTW. 

£    s.    d.\£     s.      d. 

Paid  for  a  Copy  of  the  like  Charge 
against  the  Defendant  Johnson, 
fol.  26  -  -  0  13    0 

Making  a  Copy  thereof  for  the  said 

Defendant  (a)         -  -  044044 

Perusing  and  considering  the  same, 
and  attending  him  conferring  and 
advising  thereon  -  0    6    8        0    6      8 

June  6th.    Attending  Warrant  on 

each  Charge  and  proceeded  0  IS     4 

June  8th.  Attending  another  War- 
rant on  each  Charge,  when  the 
same  were  allowed  -  0  13    4 

Attending  the  Defendants  severally 
taking  Instructions  for  their  Dis- 
charges -  -  0    6    8       0    6    8 

Drawing  the  Discharge  of  the  De- 
fendant Wilson,  fol.  41  17    4 

Warrant  on  leaving  same,   Copy, 

and  Service  -       '  0    4    6 

Drawing  the  Discharge  of  the  De- 
fendant Johnson,  fol.  18  OR    0 

Warrant  on  leaving  same,   Copy, 

and  Service  •  -  0    4    6 

Warrant  to  proceed  thereon,  Copy, 

and  Service  -  -  0    4    6 

Warrant  to  proceed  on  the  Defen- 
dant Wilson's  Discharge,  Copy, 
and  Service  -  -  0    4    6 

16th.  Attending  both  War- 
rants, and  proceeded  -  0  18    4 

(a)  These  Copies  are  never  allowed  between  Party  and  Parly, 
nor  between  Solicitor  and  Client,  unless  expressly  directed. 


FOR  DEFENDANTS.  493 

CHARGE.        |     TAX  OFF. 

£     8.     d.\£     8.     d. 
Another  Warrant  to  proceed  on  each 

of  the  Discharges,    Copies,  and 

Service  -  -  0    9    0 

June  18th.     Attending  each  War- 
rant, when  the  Discharges  were 

allowed  -  -  0  13     4 

Attending  the  Defendant  Venables, 

the  Mortgagee,  advising  on  the 

Account  made  out  by  him  of  the 

Money  due  on  his  Mortgage,  apd 

taking    Instructions    to   prepare 

Charge  thereon  -        -  068       068 

Drawing  the  same,  fol.  4  -  OSS 

Warrant  on  leaving  the  same,  Copy 

and  Service  -  -  0    4    6 

Warrant  to  proceed  thereon,  Copy, 

and  Service  -  -  0    4    6 

Attending  thereon,  when  the  Charge 

was  allowed        -  -  0    6    8 

Drawing  and  fair  Copy  Defendant 

Venables'  Costs  at  Law    in  the 

Action  by  Harvey,  fol.  12  0    8    0 

Warrant    on    leaving    Copy,    and 

Service  -  -  0    4    6 

Warrant    to    proceed,    Copy,   and 

Service  -  -  0    4    6 

Attending  thereon,  and  the  Master 

refused  to  allow  same  unless  taxed  0  6-8 
Summons  to  tax,  Copy,  and  Service  0  4  0 
Attending  taxing  same  as  between 

Attorney  and  Client,  when  the 

Bill  was  reduced  from  38/.  15*.  7d. 

to  9M.  6«.  M.  -  -  0    6    8 

Paid  Master  at  the  Exchequer  0    4    0 


494  BILL  OF  COSTS 

CHARGE.       I     TAX  OW9. 

£    8.    d.\JP     s.      d. 

Warrant  on  leaving  the  Master  s  Al- 
locatur of  Costs  taxed  -         0    4    6        0      4     6 

Paid  for  a  Copy  of  a  Claim  of  Debt 
made  by  John  Stephens,  a  Credi- 
tor on  Bond,  and  several  Notes  % 
of  Hand,  fol.  10                -             0    5    0 

Paid  for  Copy  of  Affidavit  made  in 

Support  thereof,  fol.  8        -  0    4    0 

Making  a  Copy  thereof,  sent  to  the 

Defendants,  the  Executor  (a)  0    2    8        0     «     8 

Attending  them,  conferring  and  ad- 
vising thereon  -  0    6    8        0     6     8 

Attending  with  them  on  the  Plain- 
tifFs  Warrant  to  inspect  the  Books 
and  Papers,  &c  when  it  appeared 
there  was  a  Debt  due  to  the  De- 
ceased from  Mr.  Stephens,  which 
should  be  set  off  against  his  Claim 
on  the  Notes  -  0    6    8 

June  14th.  Attending  a  Warrant 
on  the  Creditor's  Claim,  when  his 
Demand  on  the  Estate  was  settled  0    6    8 

Paid  for  a  Copy  of  the  Proposal  for 
the  Maintenance  of  the  PISntiffs, 
the  Infants,  fol.  10  -  0    5    0 

The  like  of  Affidavit  in  Support 
thereof,  fol.  10  -  0     5    0 

Making  Copies  thereof  for  the  De- 
fendants the  Executors  (b)  0    6    8        0    6    8 

(a)  Fair  Copies  are  not  allowed  between  Party  and  Party,  but 
at  the  express  Direction  of  the  Party  requiring  them,  as  between 
Solicitor  and  Client,  and  then  charged  at  4d.  per  folio. 

(6)  Ibid. 


FOR  DEFENDANTS.  495 

CHARGE.        I      TAX  OFF. 

£     s.     d.\   £   s.     d. 

Attending  them,  conferring  and  ad- 
vising thereon,  and  as  to  the  Pro- 
priety of  allowing  the  Sums  men- 
tioned in  their  Proposal  for  Main- 
tenance -  0     6    8 

Attending  a  Warrant  on  the  Pro- 
posal* when  the  same  was  allowed  0     6     8 

The  Plaintiffs  having  obtained  an 
Order  for  a  separate  Report, 
in  order  to  procure  the  Mainte- 
nance for  the  Plaintiffs,  the  Infants, 
paid  for  Copy  of  the  Report, 
fol.  80  -  -  2    5    0 

Making  a  Copy  thereof  (a)  1  10    0 

Perusing  and  considering  the  same, 
and  making  several  Alterations 
and  Corrections  therein  -        0  18    4 

Attending  the  Defendants,  the  Exe- 
cutors, conferring  and  advising 
thereon  -  -068068 

Attending  three  Warrants  to  settle 
the  Report,  when  the  same  was 
settled  -  -  10    0 

Paid  for  a  Copy  of  the  Plaintiffs' 
Charge  against  the  Defendant 
Johnson,  for  Rent  and  Profits  of 
Testator's  Estates  received  by 
him,  fol.  12  -  0    6    0 

Copy  thereof  for  the  Defendant  (6)    0    4    0        0    4    0 


(a)  Fair  Copies  are  never  allowed  but  in  Country  Causes,  or 
where  the  Party  requests  them,  as  between  Solicitor  and  Client. 
(*)  Ibid. 


498  BILL  OF  COSTS 

CHARGE.       I     TAX  OFT. 

£    s.    d.  \£    s.    d. 

Paid  Clerk  in  Court  for  an  Office 
Copy  of  the  Depositions  of  Wit- 
nesses, taken  under  the  Commis- 
sion, fol.  66.  -  -  8  17    0 

Abbreviating  the  same  •  12    0 

Perusing  and  considering  the  same, 

and  making  Minutes  thereon  0  13    4 

Attending  the  Defendants,  the  Exe- 
cutors, conferring  and  advising 
thereon  -  -  0    6    8       0    6    8 

Paid  for  a  Copy  of  Mr.  Morgan's 
Deposition  of  the  Value  of  the 
contingent  Interest,  fol.  8  0    7    4 

Abbreviating  the  same  -  0    2    8 

Paid  for  a  Copy  of  the  Plaintiffs* 
State  of  Facts  respecting  the  Free- 
hold and  Leasehold  Estates  of 
which  the  Testator  died  seised  or 
possessed,  fol.  16  -  0    8    0 

Fair  Copy  thereof  for  the  Executors 

and  Devisees  in  Trust  (a)  0    5    4       0    5    4 

Attending  a  Warrant  thereon,  when 

the  same  was  allowed  -  0    6    8 

Paid  for  a  Copy  of  the  Particular  of 

the  Estates  to  be  sold,  fol.  15.         0    7    6 

Attending  the  Plaintiffs'  Warrant 
thereon,  when  the  same  was  set- 
tled -  -  0    6    8 

Attending  Warrant  to  fix  a  Time 
for  the  Sale,  when  the  96th  Ja- 
nuary, at  six,  was  appointed  0    6    8 

{a)  Fair  Copies  are  never  allowed  between  Party  and  Party* 
but  in  Country  Causes,  or  where  (be  Party  requests  them,  as  be- 
tween Solicitor  and  Client. 


i 


FOR  DEFENDANTS.  409 

CRAR6E.     |     TAX  OFF. 

£    «.    d.  I  £    a.    d. 

Paid  for  a  Copy  of  the  State  of 
Facts,  respecting  the  Rentals, 
and  Values  of  the  Estates,  and 
also  the  Value  of  the  contingent 
Interest  in  the  Sum  charged  there- 
on,  foL  84  -  -  0  12    0 

Copy  thereof  for  the  Defendants, 
the  Executors  (a)  -  0    8    0       0    8    6 

January  12th.  Attending  them, 
conferring  and  advising  there- 
on, and  on  Objections  to  be  made 
thereto  -  -  0    6    8 

— -  14th.  Attending  a  Warrant 
on  the  State  of  Facts  and  pro- 
ceeded -  -  0   B    8 

— —  16th.  Attending  another 
Warrant  thereon,  when  the  Master 
allowed  the  State  of  Facte  0    6    8 

Paid  for  a  Copy  of  the  Plaintiffs'  Bill 
of  Costs,  up  to  the  Hearing,  fol. 
68  -  -  1  14    0 

Attending  three  Warrants,  taxing 
same,  (6)  Clerk  in  Court,  and 
Solicitor  -  -  2    0    0 

Paid  for  a  Copy  of  the  Costs  of  the 
Defendants,  the  Assignees  of  Wil- 
liam Lawrence,  fol.  16  -        0    8    0 

Attending  taxing  same,    Clerk  in 

Court,  and  Solicitor  -  0  13    4 

(a)  See  Note,  <p.  498. 

(b)  The  Clerk  in  Court's  personal  Attendance  is  indispensably 
required  to  warrant  the  Charge  for  him ;  he  cannot  attend  by  a 
Substitute  or  Deputy,  and  the  Charge  for  such  an  Attendance  X 
insisted  upon  must  be  taken  off. 

KK2 


500  BILL  OF  COSTS 

CHARGE.      |     TAX  Off. 

£    s.    d.\£    s.    d. 

Paid  for  a  Copy  of  the  Costs  of  the 

Defendant  Charles  Williams,  fol. 

40  -  -  10    0 

Attending    two    Warrants,    taxing 

same,    Clerk  in  Court  and  Soli- 

citor  -  -  16    8 

Drawing  Bill  of   Costs  and  Copy, 

fol.  52  -  -  1  14    8 

Warrant   on    leaving    same,    three 

Copies  and  Services  -  0     7    6 

Attending  three  Warrants,  taxing 

the  same,   Clerk  in   Court,  and 

Solicitor  -  -  2    0    0 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

HILAliY   TERM,  1822. 

January  26th.  Attending  the  Sale 
of  the  Estates  at  the  Public  Sale- 
Room  -  -  0  13    4        0    6    8 

Paid  for  a  Copy  of  further  Charge 
against  the  Defendant  Johnson, 
for  Rents  and  Profits,  fol.  6.  0    3    0 

Attending  a  Warrant  thereon,  when 
the  same  was  allowed  -  0    6    8 

Drawing  Discharge  in  respect  there- 
of, fol.  4  -  -  0    2    8 

Warrant  on  leaving  Copy,  and  Ser. 

vice  -  •  -  0    4    6 

Warrant  to  proceed  on  Discharge, 

Copy,  and  Service  -        -        0    4    6 

Attending  Warrant  thereon,  when 

.    the  same  was  allowed  -  0    6    8 

Paid  for  a  Copy  of  the  Master's  Ge- 
neral Report,  fol.  150  -  S  15    0 


FOR  DEFENDANTS.  501 


CHARGE. 

£    s.    d. 

1     TAX 

orr. 
*.     d. 

8  10 

0 

Making  a  Copy  thereof  (a) 

Perusing  and  considering  the  Re* 
port,  and  making  several  Altera- 
tions  and  Corrections  therein  0  13    4 

Attending  ten  Warrants  to  -settle 

the  same  -  -  -  8    6    8 

Drawing  Brief  for  Counsel  for  the 
Defendants,  the  Executors,  on 
the  Cause  coming  on  for  further 
Directions,  seven  Brief  Sheets         2    6    8 

Making  two  fair  Copies  thereof  for 
Counsel 

To  Mr.  Hart  and  Clerk,  with  Brief  7 

Attending  him 

To  Mr.  Bell  and  Clerk,  with  Brief    8    5    6       0    S    6 

Attending  him 

Drawing  Brief  for  the  Defendant, 
the  Mortgagee,  five  Sheets 

Fur  Copy  thereof  for  Counsel 

To  Mr.  Maddock  and  Clerk  there- 
with 

Attending  him 

Drawing  Brief  for  the  other  Defend- 
ants,  five  Sheets 

Fair  Copy  thereof  for  Counsel 

To  Mr.  Beams  and  Clerk  therewith, 
for  the  Heir  at  Law 

Attending  him 

To  Mr.  Sugden,  and  Clerk  there- 
with, for  the  other  Defendants 

Attending  him 

February  24th.    Attending  Court, 

(a)  Copies  are  not  allowed ;  but  under  the  Circumstance  before 
mentioned,  this  Charge  is  in  general  allowed^ 


2    6 

8 

7    9 

6 
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8 

3    5 

6 

0    6 

8 

1  18 

4 

0  16 

8 

3    S 

6 

0    6 
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1  13 
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0  16 

8 

8    4 

6 

0    6 
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2    4 

6 

0    6 

8 

1    0 

0 

0  13 
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0  15 

0 

0  13 

4 

4    8 

& 

0  IS 

4 

0  16 

8 

0    5 

0 

BOSS  BILL  OF  COSTS 

CHARGE.     I     TAX  OFP. 

Cause  in  tke  Paper,  but  not  called 

on,  Clerk  in  Court,  and  Solicitor    0  lft    4 

February  25th.  The  like,  Clerk  in 
Court,  and  Solicitor,  Cause  heard, 
and  Order  made 

Paid  Court  Fees,  and  Officer* 

Paid  for  a  Copy  of  the  Minutes 

Perusing  and  attending  the  Regis- 
ter, settling  the  same 

Paid  for  an  (Mice  Copy  of  the  Order  4    8 

Perusing  same,  and  attending  the 
Register  examining  it,  and  on 
passing  the  original  Decree 

Term  Fee,  Clerk,  and  Solicitor 

Letters  and  Messenger 

EASTER  TERM,   1882. 

Attending  the  Accountant-General 
receiving  Costs  -  0    6    8       0    6* 

Paid  filing.  Certificate  of  Payment 
thereof  -  -  0    4    6 

Paid  for  a  Copy  of  John  Stephen's 
Claim  of  subsequent  Interest  on 
his  Debts,  proved  in  the  Cause, 
fol.3  -  -  0    16 

Attending  Warrant  thereon,  when 
the  same  was  allowed  -  0    6    8 

Paid  for  a  Copy  of  the  Conveyance 
from  the  Defendant,  the  Mort- 
gagee, left  with  the  Master,  fol. 
90  -  -  8    0    Or 

Perusing  and  considering  the  same, 
and  comparing  the  same  with  the 
Deeds  and  Proceedings  in  the 
Cause,  six  Skins  ~  I  10    0 


FOR  DEPENDANTS.  fiOft 

CHAKGE.      I     TAX  OFF. 

£    s.    d.\£    s.    cL 
Paid  for  a  Copy  of  the  Assignment 

of  the  Term,"  fol.  46  -'  1  10    0 

Perusing  and  considering  and  com* 
paring  the  same  with  the  Deeds, 
three  Skins  »  -  0  15    0 

Paid  for  a  Copy  of  the  Lease  for  a 

Year,  fol.  15  -  0  10    0 

Perusing  and  considering  the  same      0    6    & 
Attending    Warrant    to   settle   the 
Lease  for  a  Yejnr,  when  the  same 
was  allowed  -  -  0    6    ft 

Attending  two  warrants  to  settle 
the  Release,  when  the  same  was 
allowed  -  *  0  13    4 

The  like  of  Assignment  of  the  Term  0  13    4 
Drawing  Charge  of  subsequent  In- 
terest due  to  the  Defendant,  the 
Mortgagee,  foL  3  -  0    2    0? 

Warrant  on  leaving  the  same,.  Copy, 

and  Service  *  -         tf    4    ft 

Warrant  to  proceed  thereon,  Copy, 

and  Service  -  0    4    6 

Attending  thereon,  when  the  Charge 

was  allowed         -  -  0    6    8 

Attending  the  Defendant,  the  Mort- 
gagee, reading  over,  and  execut- 
ing all  the  Deeds  (a)  ~  10  0  0  6  * 
The  Plaintiffs  having  given  a  Notice 
of  Motion  that  the  Defendants, 
the  Executors,  might  pay  in  their 
Balances  in  a  Fortnight,. attend- 
ing the  Defendant*  thereon,  when 

(«)  The  Fee  for  examining  the  Ingrossment  of  Deeds  with-  tfee 
Diaft  is  10s.  for  every  three  Skins. 


604  BILL  OF  COSTS 

CHARGE.        I      TAX  Off. 

they   directed   me  to  apply   for 

longer  Time  -  .  0    6    S       0    6    8 

Attending  the  Plaintiffs'  Solicitor 
thereon,  when  he  refused  to  con- 
sent to  any  longer  Time  -        0    6    8       0    6    8 

Drawing  Brief  for  Counsel  on  Mo- 
tion -  .  0    6    8 

Copy  thereof  -  -  0    3    4 

Copy  of  Notice  of  Motion  annexed     0    10       0    0    6 

Fee  to  Mr.  Maddock  therewith  110 

Attending  him  -  0    6    8 

Attending  Court  on  Motion,  when 
an  Order  was  made  that  the  Mo- 
ney should  be  paid  into  Court 
within  a  Month  -  -068 

Attending  the  Defendants,  the  Exe- 
cutors, conferring  and  advising 
on  a  Writ  of  Execution  of  the 
Order  served  on  them,  and  the 
Necessity  of  their  immediately 
paying  the  Money  into  Court  0    6    8       0    6    8 

Attending  them  afterwards,  on  an 
Attachment  being  issued,  and  ad- 
vising thereon,  when  they  fur- 
nished me  with  the  Money  to  pay 
the  same  -  -  068068 

Drawing  Notice  of  Motion  for  Leave 
to  pay  the  Money  into  Court, 
Copy  and  Service  -  0    4    0       0    4    0 

Drawing  and  engrossing  Affidavit  of 
the  Service  thereof,  Duty,  and 
Oath  -  -  0    6    7       0    6    7 

Paid  filing  the  same,  and  for  an 

Office  Copy  thereof  .  0    5    7       0    5    7 


FOR  DEFENDANTS.  BOS 


CHARGE. 

e  s.  a. 

tax  <>rr. 
1  £     S.     d. 

0  10    0 

0  10    0 

110 

110 

0    6    8 

0    6    8 

Drawing  Brief  for  Counsel  to  move, 
and  fair  Copy  for  him 

Fee  to  him  therewith 

Attending  him 

Attending  Court,  when  an  Order  was 
made  to  pay  the  Money  into  Court 
in  a  Week  -  -  0    6    8        0    6    8 

Paid  for  Order,  Entry,  Copy,  and 

Service  .  -  0  18    0       0  13    0 

Attending  the  Register  passing  the 
same  -  -  068068 

Attending  at  the  Accountant-Gene- 
ral's for  Directions,  and  at  the 
Bank,  for  the  Purpose  of  paying 
the  Money  into  Court         -  0    6    8 

Paid  for  Certificate  of  paying  in  the 
Principal  by  the.  Defendant  Wil- 
son, filing  same,  and  for  Office 
Copy  -  -  0  10    0 

The  like  of  Interest  -  0    4  10 

The  like  Certificates  of  Payment  by 
the  Defendant  Johnson        -  0    9    8 

The  like  of  Rents  and  Profits  paid 
in  by  him  -  -  0    4  10 

Attending  taxing  and  settling  the 
Costs  of  Contempt  -  0    6    8       0    6    8 

Pud  for  a  Copy  of  the  Plaintiffs' 
Proposal  for  a  Receiver,  fol.  4        0    2    0 

Attending  several  of  the  Defendants, 
conferring  and  advising  thereon, 
and  on  the  Propriety  of  opposing 
the  Appointment,  and  proposing 
some  other  Person  -  0    6    8 

Drawing  Counter  Proposal  for  Re- 
ceiver, fol.  5  -  -  0    3    4       0    3     4 


506  BILL  OF  COSTS 

CHA&GE.      I     TAX  OFF. 

£    s.    d.  [  £    *.    <L 

Warrant  on  leaving  same,  Copy,  and 

Service  -  0    4    6       0    4    6 

Attending  the  Plaintiffs'  Warrant 
thereon,  when  the  Master  rejected 
the  Proposal  -  0    6    8       0    6    * 

Attending  Warrant  on  the  Plaintiffs' 
Proposal,  when  the  Master  al- 
lowed the  same  -  0    6    8 

Paid  for  a  Copy  Draft  Recognizance 

and  Affidavit  of  Sureties,  foL  16     0    ft    0 

Attending  settling  same  -  0    6    8 

Paid  for  Copy  Report,  approving 

Proposal  and  Recognizance,  fol.  8  0    4    0 

The  like  of  Report,  appointing  Re- 
ceiver, fol.  0  -  0    4    6 

Attending  settling  the  same        -        ©6ft 

Paid  for  a  Copy  of  the  Plaintiffs' 
Costs  subsequent  to  the  Hearing, 
fol.  106  -  2  13    O 

Attending  four  Warrants,  taxing 
same,  Clerk  in  Court,  (a)  and  So- 
licitor -  -      ft  13    6 

Paid  for  a  Copy  Bill  of  Costs  of  the 
Defendants,  the  Assignees  of 
William  Lawrence,  fol.  40  10    0 

Attending    two    Warrants,    taxing 

same,  Clerk  in  Court,  and  Solicitor  16ft 

Paid  for  a  Copy  Bill  of  Costs  of  the 
Defendant  Charles  Williams,  fol. 
80  -  0  15    0 


(a)  The  Cleric  in  Court  is  supposed  here  to  have  attended  11? 
Person:  if  his  Writer,  or  Agent,  or  Clerk  attend,  the  Charge  of 
6s.  8d.  each  Warrant  must  be  taken  off. 


FOR  DEFENDANTS.  SOT 

CHARGE.      I     TAX  OFF. 

£    8.    d.\£    *.    d. 
Attending  taxing  the  same,  Clerk  in 

Court,  and  Solicitor  -  0  18    4 

Drawing  this  Bill  of  Costs  and  Copy, 

fol.  68  -  -  8    5* 

Warrant  on  leaving  the  same,  three 

Copies,  and  Service  -  0    7    6 

Two  Warrants  to  tax  same,  three 

Copies,  and  Service  -  0  15    0 

Attending   taxing   same,  Clerk  in 

Court,  and  Solicitor  -  1     6    8 

Attending  to  receive  the  Costs,  and 

to  file  the  Certificate  thereof  (a)     0    6    8       0    6    8 
Paid  filing  the  Certificate  -        0    4    6 

Term  Fee,  Clerk  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 


Bill  of  Messrs.  Collins  and  Keene,  Attornies  for 
John  Harvey,  Esq.  in  the  Action  against  De- 
fendant Venables,  for  Non-performance  of  tin 
Agreement  for  renting  Part  of  the  Mortgaged 
Premises,  taxed  as  between  Attorney  and 
Client,  as  directed  by  the  Master. 

In  the  Exchequer. 

Harvey  against  Venables. 

KICHAELMAS   TERM,    1880. 

CHARGE.      I     TAX  Or*1. 

Attending  John  Harvey,  Esq.  ad- 
vising on  an  Agreement  between 
him,  and  Jantfs  jiakewel],  Esq. 

(£)  TbU  Fee  is  never  allowed  even  between  Solicitor  and  Client. 


508  BILL  OP  COSTS 

CHARGE.     I     TAX  OYf. 

£    a.     d.\£    *.     d. 
for  a  Farm  at  Kingston         -  0    6    8^ 

Perusing  and  considering  Agree-  >    0    6    8 

ment  -  -  0    6    8} 

1818.  Writing  several  Letters  to  Mr. 
Venables,  endeavouring  to  con- 
vince him  of  the  Propriety  of  put- 
ting Mr.  Harvey  in  possession  of 

the  Farm,  and  Copies  -  2    2    0        1  11     6 

Perusing  very  long  Correspondence 
between  Mr.  Bakewell  and  Mr. 
Venables,  and  making  Extracts 
therefrom,  and  Copies  -        2    2    0        18    8 

1819.  Not  being  able  to  obtain  any 
thing  satisfactory,  the  Expence 
of  a  Writ,  Copy,  and  many  fruit- 
less Attempts  to  serve  it  by  Agent  3    8    0        110 

Almost  numberless  Attendances  on 
John  Harvey,  Esq.  and  advising 
him  from  Time  (o  Time  in  this 
Business  -  -  2    2    0        2    2    0 

1820.  As  Mr.  Bakewell  was  going 
to  Town,  who  undertook  to  serve 
it,  the  Expence  of  another  Writ, 
Copy,  &c. 

Affidavit  of  Service 

Letters  and  Messengers 

Writing    to   Agent   to  retain  Mr. 

Dauncey  -  -  036086 

Agent's  Attendance  on  him,  but  he 

was  retained  by  Defendant  0    6    8        0    6    8 

Writing   to  Agent   to   retain   Mr. 

Abbot  -  -  036036 

Agent's  Attendance  on  him  0    6    8 

Grave  him  his  Fee,  and  Clerk  13    6 

Searching  for  Appearance  -       0    3    4 


s 

s 

0 

1  11    6 

0 

8 

6 

0    0    6 

0 

4 

0 

FOR  DEFENDANTS. 


509 


Instructions  to  declare 

Drawing  Declaration,  fol.  42 

Mr.  Abbot  to  settle 

Attending  him 

Copy  Opinion 

Close  Copy  Declaration 

Perusing  and  considering  same,  and 

making  many  Alterations  as  to 

Facts 
Fair  Copy  as  altered 
lngrossing  and  Duty 
Entering 
Rule  to  Plead  3s.  lOd.  Demand  of 

Plea  2s. 
Attending  Summons  for  Time,  and 

Copy  Order 
Copy  General  Issue 
Term  Fee 
Correspondence  with  Messrs.  Birch 

and  Foster,  Attendances  on  them, 

and  on  Plaintiffs,    when    it  was 

agreed  to  refer  the  cause  to  Mr. 

Pearson 

■ 

Drawing,  engrossing  and  attending 
the  Execution  of  Agreement  and 
Stamp        - 

Many  Attendances  afterwards,  and 
Correspondence,  when  the  Da- 
mages  were  fixed  at  Eighty 
Guineas 

Postage  and  Carriage  and  Messen- 
gers 

Attending  Summons  to  tax  Bill, 
and  Copy  Order 

Bill  of  Costs  and  Copy  . 


CHARGE.     1 
£       3.       <L\ 

TAX    OFP. 

£    8.    d. 

0    6 

8 

2    2 

0 

1    1 

0 

0    6 

8 

0    3    4 

0    1 

0 

0  14 

0 

0  13 

4 

0  13    4 

0  14 

0 

0  14    0 

1     1 

5 

0  13 

4 

0    5  10 

0    4 

4 

0    1 

0 

0  18 

0 

2    2    0 


2    8    0 


2    8    0       110 


110        110 


0 
0 


4 
6 


4 
0 


610      BILL  OF  COSTS  FOR  DEFENDANTS. 

CHARGE.      |     TAX  «!*. 

£    *.    <L\£    *    d. 
Attending  taxing  -  -068 

Paid  the  Master  -  -       0    4    0 


S3  15    7 
13    9    1 


20    6    6 

Allow  for  Costs  SOL  6s.  6d. 


John  Dax. 


Bill  of  Costs  of  a  Defendant  served  with  Sub- 
poena, and  no  Bill  filed. 

In  Chancery. 

Lawrence  and  others  v.  Wilson  and  others. 

HILABY    TE1UC,   1820. 

Searching  if  Bill  filed  ... 

Attending  to  prefer  Costs,  and  Term  Fee 
Drawing  Bill  of  Costs,  and  Copy  for  the  Master 
Attending  to  tax  same  - 

Paid  the  Master  ... 

Entering  Bill  at  the  Register  Office     - 
Paid  for  Subpoena  ... 

Personal  Service  on  Plaintiff 

St  10    0 

These  Costs  must  be  preferred  in  the  Term  in  which  the 
"Subpoena  is  returnable,  or  before  the  second  Seal  after, 
when  the  Line  is  struck  by  the  Six  Clerk,  in  his  Office 
Book.  In  a  Town  Cause  they  are  taxed  £\  6s.  8d. ;  and 
in  a  Country  Cause,  £1  13s.  4d. 


£  i. 

<L 

0    3 

i 

0  16 
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0    1 

0 

0    6 

8 

0   a 
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0    1 

4 

0    8 

6 

0  10 

0 
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PRACTICAL   DIRECTIONS. 

AMD 

REMARKS 

RELATING  TO  THE  FOREGOING 

Kill  of  &om ; 

And  to  the  Proceedings  in  General  on  the  Part  of 
a  Defendant  in  the  Court  of  Chancery,  in  a  Suit 
Jbr  the  Administration  qfAssetts. 


HILARY   TERM,   1820. 

IN  treating  of  the  Defence  to  Suits,  it  may  be  sufficient 
Cor  the  Purpose  of  this  Work,  to  observe  generally,  that 
where  the  Interests  of  the  Crown,  or  of  those  under  its  im- 
mediate Protection,  as  the  Objects  of  a  Public  Charity,  are 
in  question ;  the  King's  Attorney-General,  or  during  a  Va- 
cancy, the  Solicitor-General,  becomes  a  necessary  Party  to 
support  those  Interests  (a) :  all  other  Bodies  Politic  and 
Corporate,  and  Persons  of  full  age,  not  being  Married 
Women,  or  Idiots,  or  Lunatics,  defend  a  Suit  by  them- 
selves (a).  A  Married  Woman,  defends  a  Suit  jointly 
with  her  Husband,  but  if  her  Claims  are  in  Opposition  to 
those  of  her  Husband,  or  if  she  lives  separate  from  him  (b) ; 
or  cannot  in  Conscience  consent  to  the' Answer  drawn  up  by 
him,  or  disapproves  the  Defence  he  wishes  her  to  make  (c); 

(*)  Red.  Cb.  PI.  81.  (c)  2  Atk.  50.     2  Eq.  Ca. 

(6)  Pre.  Ch.  429.  Abn  66. 
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she  may  obtain  an  Order  for  leave  to  defend  separately  (a) ; 
and  her  Answer  may  be  read  against  her  (6) ;  but  if  a 
Husband  file  a  Bill  against  his  Wife,  treating  her  as  a 
femme  sole,  an  Order  is  not  required  (c) :  nor  where  the 
Husband  is  in  Exile,  or  is  an  alien  Enemy,  or  has  abjured 
the  Realm  (d),  or  is  out  of  the  jurisdiction  of  the  Court, 
and  not  to  be  found,  or  the  Wife  is  Sued  in  respect  of  her 
separate  Estate  (e) ;  but  where  a  Woman  has  married 
merely  to  Defraud  her  Creditors  (f),  or  obstinately  Re- 
fuses to  join  in  Defence  with  her  Husband,  she  may  be 
compelled  to  make  a  separate  Defence,  and  an  Order  may 
be  obtained  to  issue  Process  against  her  separately  (g). 
An  Infant  defends  a  Suit  by  Guardian,  appointed  upon 
his  personal  Appearance  in  Court,  or  by  Commission  (A). 
Idiots  mid  Lunatics  defend  by  their  Committees,  who  unless 
interested  in  the  Matters  in  question,  are  by  Order  of 
Court  appointed  Guardians  for  that  Purpose  as  of  course 
(i) ;  but  if  interested,  or  if  no  Committee  has  been  ap- 
pointed, or  the  Committee  refuses  to  act,  the  Court  will  by 
Order  appoint  a  Committee  for  the  Purpose  of  defending 
the  Suit  (k) ;  so  if  a  Defendant  by  Age  or  Infirmity  be  re- 
duced to  a  Second  Infancy,  or  be  in  the  Condition  of  an 
Idiot  or  Lunatic,  though  not  found  such  by  an  Inquisition, 
the  Court  will  upon  Affidavit  of  his  incapacity,  or  Evidence 
aliutide,  appoint  a  Guardian  ad  litem(t).  A  Defendant  in  a 
State  of  Poverty,  and,  as  such,  incapable  of  defending  a 
Suit :  before  Appearance,  or  in  any  Stage  of  a  Suit,  may 

(a)  1  Ch.  Rep.  68.     2  P.  (g)  1  Cfc.  Ca.  296.     Red. 
Wms.371.  Cha.  PL  84. 

(b)  3  Atk.  646.  1  Ves.  383.  {h)  Red.  Ch.  PI.  82. 

(c)  3  Atk.  478.  (t)  Coop.  PI.  32, 109. 

(tf)   2   Vern.  204.      3   P.  (A)  Dick.  400.     Red.  Ch. 

Wras.  37.  PI.  94. 

(e)  2  Vera.  613.     Pre.  Ch.  (0  14  Ves.  172.     1  Fowl. 

3*8.    Dick.  410.  Exch.  478. 

(/)  Dick.  410. 
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obtain  an  Order  to  defend  in  formi  pauperis  {a)  on  Mo- 
tion  as  of  course,  or  more  usually  by  Petition  to  the  Master 
of  the  Rolls,  founded  on  his  own  Affidavit  "  that  he  is  not 
worth  Five  Pounds  in  the  World,  his  just  Debts  being  first 
paid,  his  Wearing  Apparel  and  Matters  in  question  ex- 
cepted ;"  but  no  Certificate  by  Counsel  of  his  just  Cause 
of  Suit  is  required,  as  in  the  Cause  of  a  Pauper  Plaintiff; 
an  Order  made  upon  the  Affidavit  of  a  third  Person,  and 
not  of  the  Pauper,  has  been  discharged  for  irregularity,  and 
the  Party  dispaupered  (b) :  and  so  where  the  Pauper  was 
shewn  to  be  in  possession  of  the  Land  in  question  (c) ;  the 
Privilege  has  been  held  to  extend  only  to  Persons  suing  in 
their  own  Right,  and  not  in  autre  droit  as  Prochein  Ami, 
(d)9  or  as  Executor  or  Administrator  (e)  ;  on  a  very  re- 
cent Occasion,  where  a  Pauper  Party  sustained  the  mixed 
Character  of  Executor  and  Legatee,  the  Question  was  much 
considered,  and  Lord  Eldon  held  that  It  formed  an  Excep- 
tion to  the  general  Rule;  but  to  prevent  any  undue  Practice 
in  suing  generally  in  Jbrma  pauperis,  and  under  Colour  of 
the  Privilege  of  obtaining  Dives  Costs,  that  a  Special  Order 
was  necessary  to  enable  the  Pauper  to  proceed  in  that  Cha- 
racter as  to  the  Legacy  (/).  When  the  Pauper  is  once 
admitted,  the  Court  is  very  tender  of  depriving  him  of  his 
Privilege,  by  dispaupering  (g). 

In  this  place,  it  may  be  useful  to  remark,  that  by  a  De- 
cision of  Lord  Eldon,  a  Solicitor,  in  the  Exercise  of  the 
general  Authority  given  him  by  his  Client,  may  defend  a 
Suit,  but  he  cannot  institute  a  Suit  without  an  Authority 
in  Writing  for  that  Purpose ;  and  if  there  be  only  Assertion 
against  Assertion,  the  Solicitor  having  neglected  to  secure 

(a)  11  Hen.  VII.  and  23  (^  Dick.  136.  Beam.  Costs, 
Hen.  VIII.  Ord.   Can.   Bea.     78.  93.  124. 

Ed.  44.  215.  507.  </)  Thompson  v.  Thompson. 

(b)  2  Bro.  C.  C.  272.  Hil.  1 824. 

(r)  11  Ves.  49-  (g)  13  Ves.  511,  516.     16 

(d)  I  Vei.  410.  V<*.407. 

Vol.  I.  l  i. 
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himself  by  an  Authority  in  Writing,  must  abide  the  Con- 
sequences of  his  Neglect  (a). 

The  Appearance  of  a  Defendant  is  voluntary,  or  com- 
pulsory when  enforced  by  Process, 

If  the  Defendant  lives  in  London,  or  within  twenty 
Miles,  the  Cause  is  termed  a  Town  Cause ;  and  if  he  has 
been  served  with  a  Subpoena  four  Days  or  more  before  the 
Return  of  the  Writ,  he  has  until  the  Return-day  to  enter 
his  Appearance;  if  served  on  the  Return-day,  or  only  a 
Day  or  two  before,  he  has  four  Days,  exclusive  of  the  Day 
of  Service,  to  appear  ( b) ;  and  so,  if  he  be  served  with  a 
Subpoena  returnable  immediately,  within  ten  Miles  of  Lon- 
don, (the  distance  to  which  that  Process  is  restricted,)  he 
must  enter  an  .Appearance  within  four  Days,  exclusive  of 
the  Day  of  Service :  but  where  the  Defendant  lives  above 
twenty  Miles  (which  is  termed  a  Country  Cause)  he  is 
allowed  eight  Days  exclusively  to  appear,  calculated  in  like 
manner  from  the  Return  or  Service  of  the  Subpoena ;  but  a 
Party  is  not  bound  to  appear  till  the  Return  of  the  Sub- 
poena. It  is  laid  down  in  a  Work  of  great  Practical  Infor- 
mation, revised  by  an  Author  of  distinguished  Merit,  that 
if  the  Subpoena  be  returnable  on  the  last  Day  of  Term, 
the  Defendant  is  at  liberty  to  appear  the  first  Return  of  the 
Term  following  (c).  A  Party  to  a  Bill  may  dispense  with 
the  Service  of  the  Process,  and  come  in  voluntarily  and 
appear  gratis,  and  be  entitled  to  his  Costs  as  if  regularly 
served  with  a  Subpoena;  but  it  should  be  remarked,  that 
although  a  Defendant  is  not  obliged  to  enter  his  Appear- 
ance before  the  Return  of  the  Process,  yet  if  he  does  so 
before  he  is  regularly  required  by  the  Course  of  the  Court, 
he  will  be  in  Contempt  for  want  of  Answer  after  the  eight 
Days  exclusively  from  his  Appearance  (d) ;  it  being  decided 
that  the  Time  allowed  by  the  Rules  of  the  Court  after  Ap- 
pearance applies  to  the  Actual  Appearance,  without  regard 

(a)  3  Men.  12.  1  Ves.  j.  196.         (e)  Prao.  Reg.  Wy.  Ed,  36. 
(6)  Ord.  Cane.  Bea.  Ed  169.         (d)  5  Madd.  422. 
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to  the  Motive  (a).  As  a  general  Rule,  if  the  Defendant  ap- 
pears it  cures  all  Irregularities  in  the  Service  of  the  Sub* 
poena  (b) ;  but  an  Appearance  by  Counsel,  merely  to  object 
to  the  Irregularity  of  a  Notice  of  Motion  given  before 
Service  of  a  Subpoena,  has  been  held  not  to  be  a  Waiver  of 
the  Irregularity,  the  Plaintiff  until  Service  of  the  Sub- 
poena not  being  in  a  Condition  to  move  or  give  Notice  of 
Motion  (c).  And  it  seems  to  have  been  decided,  that  if 
the  Subpoena  be  served  on  the  Eve  of  the  long  Vacation, 
and  the  Defendant  chooses  rather  to  appear  than  be  liable 
to  an  Attachment,  he  is  still  at  liberty  to  insist  upon  not 
being  served  at  all,  or  that  he  was  irregularly  served  (d) ; 
as  addressed  to  a  junior  Practiser,  it  may  be  useful  to  ob- 
serve, that  if  he  intends  to  avail  himself  of  any  Irregularity 
in  the  Issuing  or  Service  of  the  Subpoena  or  Attachment, 
or  any  previous  Proceeding,  the  Court  has  held  it  impera- 
tive upon  him  to  take  the  Objection  promptly  (e) ;  thus,  in 
.  the  Instance  of  an  Appearance  entered  as  in  a  Town  Cause 
to  an  Attachment  issued  upon  a  Subpoena  irregularly 
served  upon  a  Defendant  residing  two  hundred  Miles  from 
London,  after  the  Appearance  it  was  held  too  late  to  com- 
plain of  the  Irregularity,  the  Objection  should  have  been 
taken  in  limine,  and  the  Application  should  have  been  to 
set  aside  the  Attachment  previous  to  an  Appearance  being 
entered  (/).  Where  Husband  and  Wife  are  served  with 
Subpoena,  or  the  Husband  only  with  Notice  that  his  Wife 
is  a  Defendant,  he  must  enter  an  Appearance  for  both  (g). 
And  if  the  Husband  be  beyond  Sea,  and  not  amenable, 
and  the  Wife  only  be  served  with  Subpoena,  and  appear 

(a)  1  Sim.  andStu.  136.  (e)  3  Atk.  567.    2  Madd. 

(6)  3  Atk.  569.  Ch.  198. 

(<?)  Lampard   v.    Padtield,         (/)  1  Ves.  383.    3  Madd. 
Michat.  18-23,  MS&  434.    Ant  109. 

(d)  3  Atk.  567.  (g)  Prac.  Reg.  Wy.  Ed.  37. 

Cary  56. 
l  l  8 


616  PRACTICAL  DIRECTIONS 

by  herself  (a),  the  Irregularity  would  be  waived  by  'ob- 
taining an  Order  for  Time  to  answer  (b).  An  Infant 
Defendant  must  enter  an  Appearance,  and  a  Guardian  ad 
litem  be  appointed  to  defend  the  Suit ;  if  the  Infant  resides 
within  twenty  Miles  of  London  the  Guardian  is  appointed 
by  the  Court  or  the  Master  of  the  Rolls ;  beyond  that  Dis- 
tance the  Appointment  is  made  by  Commission :  in  a  Towa 
Cause,  a  Guardian  may  be  appointed  any  Day  in  Term 
or  Vacation,  for  which  Purpose,  Instructions  must  be  given 
to  the  Infant's  Clerk  in  Court,  and  he  will  attend  with 
the  Infant  of  the  proposed  Guardian,  either  in  Court  or 
at  the  Rolls;  the  Clerk  in  Court  previously  prepares  a 
Note  in  Writing,  with  the  Title  of  the  Cause,  the  Name 
of  the  Infant  and  of  the  intended  Guardian ;  this  Note  he 
gives  to  the  attending  Registrar,  who  informs  the  Court  or 
the  Master  of  the  Rolls,  (if  the  Application  be  at  the  Rolls) 
and  the  Infant  and  the  Guardian  being  personally  in  at- 
tendance, if  the  proposed  Guardian  appears  to  be  a  proper 
Person  and  not  interested  in  the  Matters  in  question, 
the  Appointment  is  made  as  of  course ;  the  Order  must 
be  drawn  up  at  the  Register  Office,  passed  and  entered 
and  served  upon  the  adverse  Clerk  in  Court,  like  other 
Orders  of  course:  the  Appointment  of  a  Guardian  by  com*- 
mission  will  be  found  under  Title  "  Answer/'  If  the  Infant 
neglects  or  refuses  to  appear,  the  Plaintiff  issue*  an  At- 
tachment, and  thereon  obtains  an  Order  as  of  course  for  a 
Messenger,  and,  under  the  usual  Warrant  he  brings  the 
Infant  into  Court,  and  if  no  proper  Person  offer  to  be 
Guardian,  the  Court  usually  assigns  the  senior  Six-Clerk 
the  Cause  Guardian  to  the  Infant^to  answer  and  defend 
the  Suit. 

The  Defendants  Appearance  to  a  Bill  or  Information  is 
entered  by  a  Clerk  in  Court,  from  Instructions  given  by 
the  Defendant's  Solicitor,  usually  in  the  following  form : 

(^  2  V em.  613.   Prec.  Ch.  328.     (6)  1  Ves.  383. 
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Mr.  Bicknell, 

Enter  an  Appearance  for  John  Doe  and  Wife, 

at  the  Suit  of  Richard  Roe. 

24th  June,  1824.  Duncombe,  Solicitor. 

In  this  early  Stage  of  the  Suit,  it  may  be  useful  to  ol>» 
serve,  that  if  the  Bill  be  not  on  the  File  by  the  Return  of 
the  Subpoena,  the  Defendant  is  entitled  to  Costs  (a)  :  by 
a  legislative  Enactment  (6),  no  Subpoena  shall  issue  until 
after  the  Bill  is  filed,  except  Bills  for  Injunction  to  stay 
Waste,  or  Proceedings  at  Law  commenced ;  and  by  the 
Standing  Orders  of  the  Court,,  no  Bill  is  to  be  ante-dated  (c) : 
If  after  Service  of  the  Subpoena,  the  Defendant's  Clerk  in 
Court  finds  that  the  Bill  has  not  been  filed  or  entered,  and 
the  Bill  be  not  within  the  Exceptions  of  the  Statute,  or  if  it 
be  an  Injunction  Bill  within  the  excepted  Cases,  and  not 
filed  on  or  before  the  Return-Day  of  the  Subpoena,  the 
Defendant  is  not  obliged  to  appear,  or  he  may  prefer  Costs, 
and  this  he  may  do  at  any  Period  of  the  Term  in  which  the 
Subpoena  is  returnable,  and  before  the  second  Seal  fol- 
lowing ;  for  this  Purpose  he  must  give  Instructions  to  his 
Clerk  in  Court,  who  after  taking  the  usual  Precautions  trt 
prevent  the  Bill  being  ante-dated,  prefers  Costs  by  making 
an  Entry  in  the  House-Book  of  the  Chancery  Office,  and 
leaving  the  usual  Note  with  his  Six-Clerk,  a  Bill  of  Costs 
is  then  made  out  (d),  which  the  Master  at  the  Public 
Office  taxes  and  certifies  by  his  Initials,  the  Bill  and  Alloca- 
tur is  afterwards  entered  at  the  Register  Office,  paying  a 
Fee  of  one  Shilling  and  four  Pence,  and  a  Subpoena  for 
recovery  of  these  Costs  may  be  obtained  by  leaving  a 
Praecipe  and  producing  the  Bill  and  Allocatur  at  the  Sub- 
poena Office,  and  the  usual  Proceedings  taken  for  enforcing 
Payment,  and  the  Plaintiff  will  not  be  allowed  to  file  his 

(a)  Totb.  47.     Carey,  46.  (c)  Ord.  Cane.  Be.  Ed.  J 68. 

Beam.  Costa.  218.  (d)  Infr.  510. 

(6)  4  and  5  Ana.  c.  U*. 
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Bill  until  the  Costs  are  paid,  unless  by  consent;  but  he 
may  obtain  an  Order  to  file  it  nunc  pro  tunc,  by  Motion  or 
by  Petition  to  the  Master  of  the  Rolls,  as  of  course,  and  in 
some  Cases  upon  Payment  only  of  Costs  out  of  Purse. 

If  a  Plaintiff,  who  is  neither  a  Sea  or  Land  Officer,  or  a 
Consul  (a),  be  out  of  the  Jurisdiction,  and  resident  or 
settled  Abroad,  out  of  the  Reach  of  the  Process  of  the 
Court  (h) ;  or  if  he  appears  to  be  so  on  the  Face  of  the 
Bill  ( c)  ;  and  there  are  no  Co-Plaintiffs  within  the  Juris- 
diction (d) ;  the  Defendant  after  he  has  entered  an  Ap- 
pearance may  oblige  the  Plaintiff  to  give  Security  for  the 
Costs  of  Suit,  and  stay  the  Proceedings  till  Security  be 
given  (e)  ;  but  it  is  incumbent  on  the  Defendant  to  make 
the  Application  the  first  Moment  he  is  aware  of  the  Fact,  if 
afterwards  he  takes  any  Step  in  the  Cause  he  will  be  held 
to  have  waived  his  Right  to  such  Security  (f);  an  Order 
for  Time  to  answer  has  been  held  to  waive  the  Defendant's 
Right,  and  Security  for  Costs  has  been  refused  (g) ;  so 
after  Answer,  though  insufficient  and  filed  by  mistake,  the 
Application  has  been  held  too  late  (A) ;  but  not  if  Plain- 
tiff goes  away  to  settle  Abroad  after  Answer  filed  (i ) ;  or 
his  Residence  Abroad  be  not  discovered  till  after  Publica- 
tion (At).  The  Course  of  Proceeding  to  carry  into  effect  an 
Order  directing  Security  to  be  given  will  be  found  in  a  sub- 
sequent Part  of  this  Work. 

The  Defendants  Solicitor  having  entered  an  Appear- 
ance, and  obtained  from  his  Clerk  in  Court  an  Office  Copy  of 
the  Bill,  would  act  prudently  in  submitting  it  to  the  Perusal 

(a)  Dick.  154.  3  Moore,  77.  (e)  10  Ves.  287. 

(6)  2  Bro.  C.  C.  609.  3  Bro.  (/)  2  Ves.  24.     Dick.  147. 

C.  C.  37 1 .     1  V  e».  j .  396.     2  (g)  1 0  Vc*.  287. 

Cox,  284.    2  Hull.  Costs,  444.  (h)  2  Bro.  C.  C.  609.     15 

5  Madd.  87.  Ves.  2.     1  Madd.  Rep.  187. 

(c)  2  Ves.  24.   6  Madd.  4«.  (t)  14  Ves.  518. 

(d)  6  Ves.  612.   Dick.  282.  (*)  Diok.  709. 
77,5. 
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and  Advice  of  Counsel ;  if  the  Bill  states  any  thing'  scan- 
dohus  or  criminal,  upon  Application  to  the  Court  it  will 
be  expunged  as  of  course :  Matter  not  relevant .  to  the 
Plaintiff's  Case  will  be  deemed  impertinent,  and  as  such 
struck  out  (a);  but  nothing  relevant  is  deemed  scanda- 
lous (b) :  it  is  not  the  Nature  of  the  Matter  which  makes  it 
scandalous,  for  if  it  be  relevant  to  the  Case  made  by  the 
Bill,  of  whatever  Nature  it  may  be,  it  is  not  scandalous; 
the  Degree  of  Relevancy  is  not  considered,  especially  if  it 
has  an  Influence  on  the  Decision  (c) ;  long  Recitals,  or  un- 
necessary Digressions,  or  Deeds  set  out  at  large,  not  re- 
quired to  be  so  by  the  Bill,  have  been  considered  imperti- 
nent ;  but  the  Bill  may  be  impertinent  and  not  scandalous, 
though  if  it  be  scandalous,  it  has  been  decided  to  be  imper- 
tinent (d).  It  should  not  escape  the  Attention  of  the 
Junior  Practiser,  that  an  Objection  to  the  Purity  of  the  Plead- 
ings in  regard  to  Impertinence  must  be  taken  in  the  first 
Stage  of  the  Cause;  a  Reference  for  Impertinence  after 
Answer  (e)>  or  an  Order  for  Time  to  answer  (/),  has 
been  held  too  late:  a  Defendant  not  served  with  Process 
has  been  allowed  to  appear  gratis,  and  refer  a  Bill  for  Imperti- 
nence (g);  Scandal  may  be  complained  of  at  any  Time  (A) : 
but  an  Application  by  a  Person  not  party  has  been  rejected 
upon  the  Decision  of  Lord  Eldon,  that  a  Stranger  to  the 
Record  has  no  Right  to  take  an  Office  Copy  of  the  Bill, 
without  which  he  cannot  proceed  before  the  Master ;  if  he 
is  libelled  by  the  Record,  he  must  proceed  at  Law  (t), 
as  on  any  other  Writing  (Jc)  :  for  any  Matter  in  the  Bill, 
as  to  which  the  Court  has  Jurisdiction,  no  Action  at  Law 

•  (a)  Ord.  Cane.  Be.  Ed.  167.         (f)  2  Ves.  631.    £  Ves.  656. 

Kb)  Red.  Tr.  Cb:39.  2  Ves.  Dick.  173. 
24.     6  Ves.  6 1 4.  (g)  2  Bro.  C.  C.  279. 

(c)  1 1  Ves.  526.  (A)  1  Ves.  24. 

(d)  Ibid.  (0  Crok.  Eli*.  230. 
(*)  2  P.  Wms.  313.                     (*)  .4  Madd.  252. 
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will  he  though  fake,  H  being  in  a  Court  of  Justice  (a).  Th* 
Course  of  Proceeding  upon  References  of  Pleadings  tat 
Scandal  and  Impertinence  will  be  found  under  the  respec- 
tive Heads. 

The  Defendant  in  a  Town  Cause  is  allowed  eight  Days- 
after  his  Appearance  exclusively  to  put  m  an  Answer;  in  a 
Country  Cause  he  has  until  the  first  Day  of  the  next  Term 
after  his  Appearance  to  sue  out  a  Commissioner  for  taking 
bis  Answer.  At  the  ExpirationofthisPeriod^if  no  Demurrer, 
Plea,  or  Answer  is  filed,  the  Plaintiff's  Clerk  in  Court  must 
give  a  Note  in  Writing  to  the  Defendant's  Clerk  in  Court, 
signifying  that  an.  Attachment  for  want  of  Answer  will  im- 
mediately issue ;  to  prevent  which,  if  the  Defendant's  Sols* 
citor  is  not  prepared  to  put  in  the  Answer,  he  must  apply 
for  an  Order  for  Time,  which  he  may  obtain  on  Motion  at 
of  course  any  Day  in  Term  at  the  Rising  of  the  Court,  op 
at  the  Seals  after ;  or  at  the  Rolls  on  those  Days  when 
his  Honour  sits  to  hear  Causes ;  but  it  may  be  more  exp*» 
dtlioualy  obtained  by  Petition  to  the  Master  of  the  Rotts. 
The  Defendant  is  entitled  to  three  Orders  for  Time  to  put 
in  his  Answer  as  of  course  But  on  the  third  Application 
for  Time  to  answer,  he  most  consent  to  enter  his  Appear- 
ance with  the  Register  by  his  Clerk  in  Court  in  four  Days* 
consenting  that  the  Serjeant  at  Arms  shall  go  against  him  at 
oft  a  Commission  of  Rebellion  returned  non  at  inventus,  in 
case  he  doth  not  put  in  bis  Answer  by  the  Time  granted  (6); 
but  in  most  Cases  it  is  more  advisable  to  let  an  Attachment 
issue  for  want  of  Answer,  than  to  accede  to  the  Severity  of 
a  third  Order.  And  on  a  second  Application  for  Time  to 
answer  an  amended  Bill,  or  after  Exceptions  allowed,  the 
Defendant  is  to  consent  to  the  same  Terms.  But  this 
Order  is  not  to  preclude  an  Application  to  the  Court  for 
further  Time,  under  special  Circumstances.  The  Length 
of  Time  allowed  in  a  Town  Cause  is  a  Month  by  the  first 

(a)  4  Co.  14*.     (6)  Ord.  Cane.  Be.  EdL 


AND  REMARKS.  521, 

Order,  three  Weeks  by  the  second,  and  ft  Fortnight  by 
the  third.  In  a  Country  Cause,  six  Weeks  by  the  first, 
a  Month  by  the  second,  and  three  Weeks  by  the  third. 
To  obtain  the  first  Order  for  Time,  a  Petition  must  be 
presented  to  the  Master  of  the  Rolls  (for  which  see  Title 
"  Petitions,1)  and  left  at  the  Secretary's  Office  in  the  Rolls 
Yard,  or  a  Motion  Paper  given  to  Counsel  in  the  following 
Form: 

"  Lawrence  ~\ 

against  v         Brief. 

"  Wilson,  and  another,  y 

"  To  move  that  the  Defendants  Wilson  and  Johnson 
"  may  have  a  Month's  Time  to  plead,  answer,  cor 
"  demur,  not  demurring  alone.  First  Application, 
"  and  not  in  Contempt." 

"  Mr.  Maddock  J  Gui." 

At  the  Bottom  the  Name  of  the  Solicitor  is  subscribed, 
and  on  some  Part  of  the  Motion  Paper  (usually  on  the 
Inside)  the  Title  of  the  Cause,  with  the  Christian  and  Sur- 
name of  the  first  Plaintiff,  and  the  like  of  all  the  Defen- 
dants for  whom  the  Application  is  made,  that  the  Register 
may  draw  up  the  Order  without  waiting  for  further  In- 
structions. The  Order  will  be  made  of  course,  and  the 
Counsel  will  sign  his  Name  to  the  Motion  Paper,  which 
must  be  left  with  the  Register  to  draw  up  the  Order,  on 
leaving  the  usual  Fee.  When  the  Order  is  drawn  up,  Care 
should  be  taken  that  it  is  free  from  Mistake,  and  the 
Register,  or  the  Clerk  at  his  Seat,  will  then  pass  it,  by 
setting  the  Initials  of  the  Register's  Name  on  the  left  Mar- 
gin at  the  Bottom  of  the  Order.  A  Copy  of  the  Order 
must  be  made  on  plain  Paper  bookwise,  and  left  with  the 
proper  Entering  Clerk,  who  will  mark  the  Original  Order 
'  Entered?  and  will  afterwards  enter  it  in  the  Office  Book* 
from  the  Copy.    Another  Copy  of  the  Order  must  be 
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served  on  the  Plaintiff's  Clerk  in  Court,  at  his  Seat  in  the 
Six  Clerks*  Office,  or  on  his  Copying  Clerk  there,  shewing 
at  the  same  time  the  original  Order  passed  and  entered :  it 
should  be  remembered  that  the  Order  is  no  Stay  of  an 
Attachment  until  it  is  served  (a). 

When  the  Defendant  resides  in  the  Country,  Iiis  An- 
swer is  usually  taken  by  commission ;  the  Course  of  Pro- 
ceeding to  take  and  return  an  Answer  of  a  Defendant 
above  twenty  Miles  from  London,  will  be  found  in  another 
Part  of  this  Work. 

HILARY    VACATION. 

If  the  Answer  be  not  ready  at  the  Expiration  of  the 
Time  granted  by  the  first  Order,  another  Order  must  be 
obtained,  which  in  the  Vacation  after  the  Seals  can  only 
be  applied  for  by  Petition  to  the  Master  of  the  Rolls. 
This  Order,  being  the  second,  is  styled  a  peremptory 
Order;  but  a  third  Order,  giving  a  Fortnight's  further 
Time,  will  be  granted,  on  the  Defendant's  consenting  to 
enter  his  Appearance  with  the  Register. 

The  Petition  for  further  Time,  being  fairly  engrossed  on 
Paper,  must  be  left  at  the  Secretary^  Office  at  the  Rolls. 
When  answered,  5s.  6d.  must  be  paid.  The  Petition 
answered,  must  be  left  with  the  proper  Officer  (Mr.  Bird) 
at  the  Register's  Office,  together  with  the  former  Order. 
He  will  draw  up  and  pass  the  Order  for  further  Time, 
which  must  be  entered  and  served  in  the  Manner  before 
directed. 

EASTER    TERM,    1820. 

On  the  Expiration  of  the  second  Order,  if  the  Answer 
is  not  prepared,  Application  must  be  made  for  a  third, 
either  by  Motion  or  Petition ;  if  by  Motion,  it  should  be 
stated  in  the  Instructions  that  two  Orders  only  have  been 
had ;  the  third  will  then  be  granted,  on  the  Terms  of  the 
Defendant  entering  his  Appearance  with  the  Register  in 

(a)  19  Ves.  390. 
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four  Days,  consenting  that  a  Serjeant  at  Arms  shall  go 
against  him  as  on  a  Commission  of  Rebellion  returned  nan 
est  inventus,  in  case  he  does  not  put  in  his  Answer  by  the 
Time  then  granted.  The  Motion  Paper,  with  the  second 
Order  for  Time,  must  be  left  with  the  Register,  and  he 
will  draw  up  the  Order,  which  must  be  passed  and  entered, 
and  the  Defendant,  by  his  Clerk  in  Court,  must  within 
four  Days  after  the  Date  of  the  Order  enter  the  Defen- 
dant's Appearance  pursuant  to  the  Standing  Orders  of  the 
Court  (a) ;  this  is  done  by  the  Defendant's  Solicitor  de- 
livering the  Order  to  the  Defendant's  Clerk  in  Court,  and 
the  latter  applying  to  the  proper  Entering  Register,  and 
producing  to  him  the  Order,  the  Register  makes  an  Entry 
upon  Stamped  Paper  of  the  Defendant's  Appearance,  to 
which  is  subjoined  a  Consent  that  the  Serjeant  at  Arms 
shall  go  against  the  Defendant  as  directed  by  the  Order, 
which  the  Clerk  in  Court  subscribes  on  the  part  of  the  De- 
fendant. A  Certificate -of  the  Appearance  being  entered,  is 
written  on  the  Order,  dated  and  signed  by  the  Entering  Re- 
gister, and  a  Copy  of  the  Order  and  Certificate  must  be 
served  upon  the  Plaintiffs  Clerk  in  Court  in  the  usual  course. 
After  the  third  Order,  if  the  Defendant  should  require 
farther  Time,  putting  in  a  short  evasive  Answer,  without 
assigning  a  sufficient  Reason  for  not  putting  in  a  better, 
Lord  Eldon  has  considered  as  no  Answer,  but  a  mere  De- 
lusion, and  in  the  first  Instance  has  made  an  Order  of  Re- 
ference to  see  if  it  was  substantially  an  Answer,  and  that 
it  should  be  understood  as  the  Practice  in  future  to  take  it 
off  the  File  (6) :  but  it  ha3  been  recently  decided  that  un- 
til a  general  Order  of  Court  is  made,  such  an  Answer  must 
be  disposed  of  by  taking  Exceptions  (c).  To  obtain  an 
Extension  of  the  Time  to  answer,  a  special  Application 
must  be  made  by  Motion,  or  Petition  to  the  Court,  or  to 

(a)  Ord.  Cane.  Be.  EJ.  455.      Mitford,  Miehas.  181?.  MSS. 

(b)  14  Ves.  415,  overruling      2  Madd.  Ch.  343. 

9  Ves.    178,463.       Myers  v.  (c)  3  Madd.  437. 
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the  Master  of  the  Rolls,  supported  by  an  Affidavit  of  the  spe- 
cial Circumstances  upon  which  the  Application  is  grounded: 
in  a  Case  not  of  general  Practice,  but  of  Circumstances 
raising  an  Exception,  a  special  Order  for  Time  to  answer 
has  been  made  without  the  usual  Order  for  Time  having 
been  previously  obtained  (a) ;  but  it  should  seem  that  an 
Application  for  Time  to  answer  on  special  ground,  if  in 
its  Nature  such  as  the  Defendant  can  be  apprised  of  in 
Time,   should  be  made  in  the  first  Instance,   before    an 
Application  for  the  usual  Orders  (6);  Lord  Eldon  held 
bodily  Infirmity  an  Exception  to  the  general  Rule,  and  the 
extreme  Length  of  the  Bill  seems  to  have  been  a  strong 
auxiliary  Circumstance  (c) ;  in  a  Case  of  doubtful  Practice, 
further  Time  has  been  allowed  on  Terms  (d);  after  a  third 
Order  for  Time,  a  Defendant  coming  within  the  Restric- 
tions of  the  general  Order  of  1794,  and  putting  in  an  An- 
swer, to  which  Exceptions  have  been  filed  and  submitted 
to,  has  been  held  not  entitled  to  further  Time  to  answer 
the  Exceptions  (e) ;  after  two  Answers  reported  insufficient, 
the  Defendant  is  not  entitled  to  six  Weeks  Time  to  an- 
swer, and  an  Order  so  obtained  has  been  discharged  with 
Costs  (/)  ;  where  only  one  Order  for  Time  has  been  ob- 
tained, and  Exceptions  have  been  taken  to  the  Answer,  and 
allowed,  not  having  previously  come  under  the  Terms  of 
the  general  Order  of  Court,  the  Defendant  is  entitled  to 
one  Order  for  Time,  and  will  not  be  put  under  those  Terms 
until  a  second  Application  for  Time  to  answer  the  Excep- 
tions (g) ;  if  upon  the  coming  in  of  a  Plea  the  Plaintiff 
amends  his  Bill,  upon  payment  of  Costs,  the  Defendant  is 
entitled  to  the  same  Orders  for  Time  to  answer  as  upon 
an  Original  Bill  (h):  Peers  of  the  Realm,  and  of  Parliament, 
though  not  mentioned  in  the  general  Order,  are  held  withiil 

« 

(a)  12  Ve*.  6ti.  (c)  8  Ves.  601. 

(fr)  19  Ves.  112.  (/)  6  Ves.  144. 

(c)Ibid.  (g)\7  Ves.  1U. 

<</)  1  Ves.  and  Bea.  324.  (A)  9  Ves.  231. 
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Us  provisions ;  a  Peer  Defendant,  upon  a  third  Order  for 
Time,  undertakes  that  if  his  Answer  be  not  putin,  a  Sequetf  ra- 
tion shall  go  ;  and  if  he  puts  in  an  insufficient  Answer,  a  Se- 
questration absolute  will  be  ordered  in  the  first  Instance  (a); 
where  an  Attorney  had  instituted  a  Suit  against  himself  as 
Executor,  and  to  prevent  the  Money  in  his  hands  being  paid 
in,  had  lain  by  for  ten  Years  without  putting  in  an  An- 
swer, he  was  ordered  to  put  in  an  Answer  in  a  Week,  or 
to  stand  committed,  and  was  held  not  entitled  to  the  usual 
Orders  for  Time  to  answer  (b) ;  the  Plaintiff  in  a  Cross 
Bill  being  in  contempt  for  want  of  Answer  to  the  Original 
Bill,  cannot  compel  the  Defendant  in  the  Cross-Bill  to  put 
in  an  Answer  to  the  latter  Bill  until  he  (Defendant  in  the 
Original  Bill)  has  answered  the  Original  Bill  (c) :  And  if 
he  obtains  an  Order  for  a  Month's  Time  after  Answer  to 
the  Cross-Bill  to  put  in  an  Answer  to  the  Original  Bill 
after  the  Cross-Bill  has  been  answered,  and  the  Month  hay 
been  suffered  to  run  out  without  answering,  he  is  not  en» 
titled  as  of  course  to  any  further  Time  to  answer  (d); 
but  if  the  Plaintiff  in  the  Original  Bill  amends  in  a  material 
point  after  the  Cross-Bill  has  been  filed,  he  loses  his  PrU 
ority  of  Suit,  and  must  put  in  an  Answer  to  the  Cross-Bill 
before  he  can  compel  an  Answer  to  the  amended  Bill  (e) ; 
an  Answer  to  the  latter  cannot  be  compelled  by  Process 
until  the  Amendments  have  been  entered  in  the  Six  Clerk's 
Book  (f) ;  where  the  Bill  required  an  Answer  to  Facts,  upon 
the  Inspection  of  Documents  in  Plaintiffs  possession,  not  left 
with  Plaintiff's  Clerk  in  Court  till  twenty-two  Days  after 
an  Order  for  Time  to  answer  had  been  obtained,  the  De* 
fendant  was  allowed  as  much  Time  in  addition  to  the  Order, 
and  without  prejudice  to  the  usual  Order,  upon  a  second 

(a)  8  Ves.  87,  603.  (d)  3  Madd.  183. 

(4)  3  Ve«.  and  Be.  92.  (e)  2  P.  Wrai.  435.  2  Atk. 

(c)   1   P.    Wins.  266.  1      218.     3  Atk.  723. 
Swaiwt.  124.  </)  1  Sim.  and  Stu.  118. 
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Application,  after  the  additional  Time  had  expired  (*)  \ 
in  a  recent  Instance,  where  a  Bill  against  Executors  claimed 
payment  of  two  Promissory  Notes  of  similar  dates  and  value, 
upon  Affidavit  of  one  of  the  Executors,  that  on  inspecting 
the  first  Note  he  observed  on  the  Face  of  it  Circumstances 
tending  to  impeach  its  authenticity,  and  that  the  second 
Note  had  been  produced  for  payment  abroad,  that  he  was 
advised  and  believed  that  previous  to  putting  in  an  Answer 
fully  to  meet  the  Case,  it  was  necessary  that  he  should 
previously  inspect  the  second  Note,  Lord  Eldon  enlarged 
the  Time  for  answering  till  a  Fortnight  after  the  Produc- 
tion of  the  second  Note  (fl). 

It  remains  to  observe,  that  the  first  Order  for  Time  to 
answer  ought  to  be  obtained  and  served  before  the  eight 
Days  for  answering  have  expired,  and  every  subsequent 
Order  for  further  Time,  before  the  Expiration  of  the  Order 
preceding ;  a  severe  Practicer  might  insist  that  any  Interval 
not  covered  by  an  Order  would  entitle  him  to  an  Attach- 
ment; but  previous  to  issuing  that  Process  for  want  of  An- 
swer, by  the  Practice  (c)  of  the  Six  Clerks'  Office,  the 
adverse  Clerks  in  Court  must  give  two  Days  Notice  in 
Writing  to  each  other  before  they  issue  an  Attachment  for 
want  of  Answer ;  an  Attachment  issued  without  such 
Notice  has  been  set  aside  for  Irregularity  with  Costs  (d) : 
in  very  adverse  Proceedings,  where  a  Petition  for  Time 
has  been  left  with  the  Secretary,  (which  Lord  Eldon  has 
decided  the  Defendant  has  a  Right  to  have  answered  on  the 
very  Day  it  is  presented  (e),)  but  not  in  Time  to  draw 
up  and  serve  the  Order,  so  as  to  prevent  an  Attachment, 
the  Vice  Chancellor  seems  to  have  held  that  Service  of  a 

(a)  %  Meri.  142.  (c)  1  Ves.  and  Bea.  317.    1 

(b)  I  Swanst.  114,  580.     1      Madd.  Rep.  650. 

WiU.  C.  C.  113.     Pra.  Reg.         (d)  Anon. Trin.  1802,  Hand. 
Wy.  Ed.  1 61 .  Chan.  33.     Ordei*  cited. 

(e)  3  Meri.  15. 
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Copy  of  the  Petition,  with  his  Honour's  Answer  thereon, 
upon  the  Plaintiffs  Clerk  in  Court,  and  the  Order  after- 
wards' drawn  up  and  served  with  all  convenient  Dispatch, 
would  prevent  an  Attachment  (a)  :  an  Order  for  Time  to 
answer,  obtained  on  the  same  Day  that  an  Attachment  was 
issued,  has  been  discharged  as  irregular,  the  Attachment 
being  considered  as  sealed  the  first  Moment  of  the  Day  on 
which  it  issues,  and  the  Attachment  has  been  decided  to 
have  precedence  (b) :  or  if  the  Answer  is  sworn  and  left  at 
the  Public  Office,  to  prevent  an  Attachment,  it  must  be 
actually  on  the  File  the  Evening  at  latest  before  the  Day 
on  which  the  Application  is  made  (c).  Service  of  an  Order 
for  Time,  without  producing  the  Original  Order  at  the 
Time  of  Service,  has  been  held  irregular,  and  not  suffi- 
cient to  prevent  an  Attachment  issuing  for  want  of  An- 
swer (d) :  and  it  should  be  further  observed,  that  if  a  De- 
fendant is  in  Contempt  for  want  of  Appearance  or  Answer, 
and  afterwards  enters  his  Appearance,  or  files  his  Answer, 
and  then  tenders  the  Costs  of  Contempt  to  the  Plaintiff's 
Clerk  in  Court,  and  those  Costs  are  refused,  to  clear  his 
Contempt,  he  must  obtain  an  Order  by  Motion  or  Petition 
as  of  course  upon  the  Six  Clerk's  Certificate  of  his  Appear- 
ance being  entered,  or  his  Answer  filed,  and  upon  payment 
or  tender  of  the  Costs  of  Contempt,  verified  by  Affidavit : 
it  has  been  decided,  that  he  continues  in  Contempt  until 
discharged  therefrom  by  Order,  previous  to  which  being 
obtained,  an  Application  to  dismiss  for  want  of  Prosecution 
has  been  held  irregular  and  refused  (e). 

The  Grounds  on  which  Defence  may  be  made  to  a  Bill, 
and  the  Forms  of  making  it,  vary  according  to  the  Founda- 
tion on  which  it  is  made,  and  the  Extent  to  which  it  sub- 
mits to  the  Judgment  of  the  Court.     The  Modes  of  De- 

(a)  3  Madd.  246.  2  Meri.  (</)  Coop.  282.  19  Ves. 
474.  •  380. 

(b)  1  Madd.  Rep.  551.  (e)  I  Sim.  and  Stu.  121.    ] 

(c)  2  Meri.  474.  Vts.  and  Bea.  331. 
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*&<k><tm$hefy  Detfititovr,  Ififea,  Jnmet,  or  Bbttohurt 
<ttll  or  any  *f  which  may  be  used  together,  if  applying** 
^BfiirMe '  and  distlnet  Parts  of  the  Bill  (a)  t  it  would  gveftdy 
*Xc^*'t>ie  Limits  erf  this 'Work  Center  at  lafg*  into  t** 
*&rio«»  Alode*  of  Defence  to*' Suit*  m  Eqaky ;  it  may  te 
ttiiltefcrft  fcr  the  pvfesent  Purpose  fo  confine  our  Observations 
to  tHe  Defence  by  y#^e*r,aa  that  usually  resorted  to  wSoitl 
ftgaiftst  Personal  Repifcsentetfves  for  the  Distribution  of As^ 
*H*.  In  a  former- Part,  having  incidentally  treated  of  thechwf 
Requisite*  of  an  Answer  (ft),  it  may  be  sufficient  to  ob- 
tetve,  that  whatever  Part  of  a  Bill  or  Information  k  not 
tokened  by  Demurrer,  Plea,  ov  Disclaimer,  must  be  da* 
fended  by  Answer  (c) ;  if  a  Plea  be  overruled,  the  DefetoL 
dfefat  may  insist  on  the  tame  Matter  by  way  of  Answer  {dfc 
Jkft'this  seems  to  apply  to  a  Bill  for  Relief;  after  a  Plea  to 
W'Bfll  for  Discovery  is  overruled,  the  Defendant  caaaot  by 
dtaswer  insist  on  the  same  Matter  (e) .  An-  Answer  primm 
J&tie,  is  an  Admission  that  the  Defendant  cannot  plead  f/}> 
•'  For  t&e  Purpose  of  ascertaining  Facts  material '  to  thi 
Merits,  as 'well  to  enable  the  Plaintiff  to  obtain  *a  Decree} 
cte  to  substantiate  the  Proceedings  and  make  them  effectual^ 
«very  Plaintiff  is  entitled  to  a  Discovery  from  the  Defeat 
dant  (g)  of  the  Matters  charged  in  the  Bill;  and  thb 
may  be  either  from  defect  of  Proof*  or  in  aid  otf  Proof,  <aad 
to  avoid  Expence:  if,  says  Lord  Redesdale,  die  Defenfcetti 
*  Bill  consists  of  a  Variety  of  Circumstances,  not  proper  to  bd 
offered  hi  the  Shape  of  a  Plea  (A),  or  if  it  be  doubtfid 
whether  as  a  Plea  it  will  hold,  the  Defendant  may  set  forth 
the  whole  by  way  of  Answer,  and  pray  the  dame  Benefit  of 
so  much  as  goes  in  bar  as  if  it  had  been  pleaded  (i),  op  tf 
the  Defendant  can  .offer  by  Plea  a  complete  Bar,  and  has 

(a)  Red.  Tr.  Ch.  12,  85.  (<?)  1  Cox  224. 

{b)  Ant.  139.    »  (/)  15  Ves.  378. 

(c)  Red.  Tr.  Ch.  248.  (#)  2  Atk.  241.  2  V4s.  t». 

(d)  2   Ves.   492.     1   Atk.  (A)  I  Atk.  .54. 

45U.     3  P.  Wins.  95.  (0  2  P.  Wins.  145.  / 
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no  Occasion  to  protect  himself  from  any  Discovery  sought 
by  the  Bill,  but  can  shew  Circumstances  favourable  to  hit 
Defence,  which  he  could  not  offer  together  with  a  Plea* 
he  may  set  forth  the  whole  Matter  in  the  same  Manner : 
in  the  Instance  of  a  Purchaser,  for  valuable  Consider** 
tion  clear  of  Fraud  or  Notice,  expending  large  Sums  in 
Improvements,  with  the  Plaintiff's  Knowledge,  which  he 
cannot  set  forth  by  Plea,  or  by  Answer  in  Support,  it 
would  be  prudent  to  set  forth  the  Whole  by  Answer,  rather 
than  to  rely  on  a  single  Defence  by  Plea,  unless  it  be  material 
to  prevent  Disclosure  affecting  the  Title.  A  Defence,  which 
if  insisted  on  by  Plea,  would  protect  the  Defendant  from  a 
Discovery,  will  not  in  general  do  so,  if  offered  by  Way  of 
Answer  (a) :  but  it  may  be  proper  to  remark,  that  an  An- 
swer in  support  of  a  Plea,  must  be  full  and  clear,  or  it 
will  not  be  effectual  to  support  the  Plea;  if  it  is  in  Sub- 
stance an  Answer,  it  has  been  held  sufficient  (6) ;  if  Fraud, 
or  Notice,  or  some  Equitable  Ground,  is  not  charged,  the 
Plea  alone  is  sufficient.  As  an  Answer  is  to  be  looked  upon 
as  more  or  less  deserving  of  Credit,  according  as  it  more  or 
less  fairly  meets  all  the  Enquiries  contained  in  the  Bill  (c), 
to  all  necessary  and  material  Charges,  the  Defendant  must 
Answer  direct  and  without  Evasion.  By  the  Orders  of  Court, 
if  the  Fact  be  laid  to  be  done  with  divers  Circumstances, 
the  Defendant  must  not  deny  or  traverse  it  literally,  as  it  is 
laid  in  the  Bill,  but  must  answer  the  Point  of  Substance 
positively  and  certainly;  and  if  he  deny  the  Fact,  he  must 
traverse  or  deny  it  (as  the  Cause  requires)  directly,  and 
not  by  Way  of  Negative  Pregnant,  or  as  the  noble  Au- 
thor has*  laid  it  down,  he  must  confess  or  traverse  the  Sub- 
stance of  each  Charge  (d) :  there  must  be  an  Answer  to 
the  sifting  Enquiries  upon  the  general  Subject  (e). 

(a)  2  Eq.  Ccu  Abr.  07.  Red.  (c)  3  Meri.  41. 

Tr.  Ch.  250.  (<C  Ord.  Can.  Be.  Ed.  179. 

(b)  3  Atk.  304.  3  P.  Wms.     6  Ves.  792.    Cowell  ad  voo. 
145.    3  Bro.  P.  C.  373.    6    v      (e)  Coop.  PL  313. 

Vcs.  596. 
Vol.  I.  mm 
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An  Answer  to  a  Matter  charged  as  Defendant's  own 
Act,  must  regularly  be  without  saying,  to  his  Remem- 
brance, or  as  he  believeth,  if  it  be  laid  to  be  done  within 
seven  Years  before,  unless  upon  Exception,  the  Court  shall 
dispense  with  so  positive  an  Answer  (a).  Particular  and 
precise  Charges  must  be  answered  particularly  and  pre- 
cisely, and  not  in  a  general  Manner,  though  a  general  De- 
nial may  amount  to  a  full  Denial  of  the  Charges  (b) ;  as 
where  a  general  Account  was  required,  and  also  specific 
Sums  with  the  incidental  Circumstances  of  Dates,  to  whom 
paid  and  for  what  Purpose  received,  a  general  Account  by 
Schedule  was  upon  Exceptions  held  insufficient  (c) ;  but  to 
Pacts  not  within  Defendant's  own  Knowledge,  he  must 
answer  as  to  his  Information  and  Belief,  and  not  to  his  In- 
formation merely,  without  stating  any  belief  either  one  Way 
or  the  other;  and  to  recent  Facts  within  his  own  Knowledge, 
he  must  answer  positively,  though  not  so  as  to  the  Result 
of  a  Conversation  (d).  Combination  expressly  charged, 
must  be  directly  answered;  a  general  Denial  will  not  be 
sufficient:  an  Answer  must  state  Facts,  and  not  Argument, 
but  there  must  be  a  positive  Averment  (c);  to  Facts  inter- 
rogated, but  not  stated  or  charged,  no  Answer  can  be  re- 
quired (f) ;  but  under  a  general  Charge,  as  for  Instance 
to  the  Fact  of  Payment,  all  material  Questions  to  shew  the 
Payment  may  be  charged,  and  must  be  answered  (g) ;  and 
so  if  Defendant  be  charged  with  the  Receipt  of  Money,  he 
must  deny  or  Traverse,  that  he  has  not  received  that  Sum, 
or  any  Part  of  it,  or  he  must  set  forth  what  Part  he  hath 
received  (A) :  where  a  Defendant  has  answered  all  the  Cir- 
cumstances of  his  own  Case,  he  is  not  to  answer  the  further 
Circumstances  of  the  Bill,  but  if  he  only  answers  Part  of 

(a)  Ord.  Cane.  Be.  Ed.  29.  (d)  Coop.  PL  314. 

179.  (e)  11  Ves.290,  303. 

(6)  Red.  Tr.  Ch.  250.     2  (/)  1  Atk.53.    1  Yes. 538. 

Eq.  Ca.  Abr.  67.  Sel.  Ca.  Ch.  (g)  1 1  Ves.  301.  8  Ve*.  193. 

61.  (h)  Ord.  Cane.  Be.  Ed.  179. 

(c)  1  Bro.  C.  C.  503.  Coop.  314. 
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them,  or  states  Part  of  a  Conversation,  he  must  state  the 
Whole  (a) ;  a  Defendant  submitting  to  answer  particular 
Facta  cannot  stop  short,  and  refuse  to  give  any  further 
Answer  as  to  the  Circumstances  attending  those  Facts,  but 
he  is  not  to  confine  himself  to  the  Interrogatories  and 
Charges  of  the  Bill,  he  may  state  Circumstances  in  his 
Defence,  guarding  against  immaterial  Statements  and  avoid- 
ing Impertinence  (ft).  The  general  Rule  is,  that  if  a  Defen* 
dant  answers,  he  must  answer  fully  (c),  except  the  Dis- 
covery tends  to  criminate  (<£),  or  to  affect  him  as  a  Pur* 
chaser  for  valuable  Consideration  without  Notice  (e) ;  if  to 
forestall  the  Testimony  of  a  Witness,  he  is  made  a  Defen- 
dant, and  he  neglects  to  protect  himself  by  Demurrer  or 
Plea  (/),  he  must  put  in  a  full  Answer  to  the  Discovery 
sought,  with  the  Exceptions  before-mentioned. 

Where  the  Answer  denies  the  PlaintiiTs  Title,  in  some 
Cases,  Defendant  must  give  the  Discovery  prayed,  although 
not  material  to  the  Plaintiff's  Title,  who  if  he  has  no  Title, 
can  have  no  Benefit  from  the  Discovery  (g) ;  in  a  Creditor's 
Suit,  the  Executor  must  admit  Assets,  or  set  forth  an  Ac- 
count, although  he  denies  the  Debt  (h) ;  but  where  a  De- 
fendant sets  up  a  Title  in  himself  apparently  good,  and  which 
the  Plaintiff  must  remove  to  found  his  own  Title,  the  Defen- 
dant is  not  generally  compelled  to  make  any  Discovery  not  ma- 
terial to  the  Trial  of  the  Question  of  Title  (i).  If  a  Discovery 
is  in  any  degree  connected  with  the  Title,  it  should  seem  that 
a  Defendant  cannot  protect  himself  by  Answer  from  making 
the  Discovery ;  where  an  Account  wholly  independent  of 

(a)  2  Bro.  C.  C.  222.  2  Swanat.  192, 305.  2  Swanst. 
Swanst  214.  214. 

(b)  I 1  Ves.  283.  2  Madd.  (e)  2  Ves.  j.  454.  1 5  Vet. 
Ch.  355.  378.     1  Ball,  and  Be.  325. 

(c)  2  Bh>.  C.  C.  252,  332.  (f)  2  Bro.  C.  C.  252.  3 
3  Madd.  72.  4  Madd.  252.    I  Madd.  70. 

Sim.  and  Stu.  6.  (g)  Red.  Tr.  Ch.  251. 

(d)  10  Ves.  228,  450.     1  {h)  Hardr.  132.  Ambl.354. 

(0  Ambl.335.  llVos.291. 
m  m  2 
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the  Title  is  required,  the  Court  has  declined  laying  down 
any  general  Rule,  deciding  ordinarily  upon  the  Circum- 
stances of  each  particular  Case  (a) ;  a  Plea  has  been  ordered 
to  stand  for  an  Answer,  with  liberty  to  except  to  it  as  an 
insufficient  Answer,  and  the  Power  of  excepting  has  in  some 
Cases  been  limited,  so  as  to  protect  the  Defendant  from 
setting  forth  Accounts  not  material  to  the  Plaintiff's  Title, 
where  that  has  been  doubtful  (fi) ;  it  should  seem  that  if  an 
Allegation  is  made  by  a  Defendant  of  a  Fact  destroying 
the  Plaintiff's  Title,  whether  it  be  by  Plea  or  Answer  is  im- 
material, it  will  protect  the  Defendant  from  the  Discovery, 
upon  the  Principle,  that  if  the  Defendant  denies  some  Sub- 
stantive leading  Fact,  which  if  admitted,  would  intitle  the 
Plaintiff  to  relief,  until  the  Truth  of  the  Fact  is  disposed 
of,  no  further  Answer  shall  be  compelled,  but  if  the  Defen- 
dant does  not  deny  some  leading  Fact,  a  full  Answer  must 
be  given  (c).  If  Fraud  be  charged  by  the  Bill,  it  must  be 
denied  by  Answer,  and  not  by  way  of  Plea  (d) ;  and  where 
Circumstances  are  alledged,  which  in  legal  Construction 
amount  to  a  Fraud,  the  Ground  of  Fraud  is  sufficiently 
laid,  although  that  Term  be  not  applied  in  the  Bill  to  such 
Circumstances  (e).  Where  a  Defendant  insists  that  he  is  a 
Purchaser  for  valuable  Consideration,  Notice  may  be  denied 
by  Plea  or  Answer  (f).  Deeds,  Writings,  or  Records  ought 
not  to  be  set  forth  in  hcec  verba,  but  the  Effect  and  Sub- 
stance only  with  a  prqfert,  if  so  prayed  by  the  Bill :  if  De- 
fendant says  he  is  ready  to  let  Plaintiff  have  Copies,  or  if 
he  sets  forth  only  that  Part  to  which  the  Enquiry  tends,  it 
has  been  held  sufficient  (g).   A  Writer  of  high  Character, 

(a)  Red.  Tr.  Ch.  253.  (/)  Mos.  73. 

(6)  3  Bro.  C.  C.  305.  (g)  Ord.  Cano.  Be.  Ed.  70, 

(c)  3  Ves.  446.  4  Ves.  107.  166.     1   Ves.   207.     1  Men. 

11  Ves.  283,  291,  303.  Ambl.  347,  357.     Clifield  v.  Powell, 

354.  24.  Feb.  1818.     2  Madd.  Ch. 

((f)  1  Vera.  185.  355.  MSS. 

(e)  5  Dow.  389,  409. 
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observes,  that  if  an  Instrument  is  required  to  be  set  forth 
by  the  Bill,  it  is  not  impertinent  to  set  forth  the  Whole, 
for  if  Defendant  takes  upon  himself  to  state  the  substantial 
Part  only,  and  an  Exception  is  taken,  the  CSurt  would  be 
unable  to  decide  what  was  the  substantial  Part 

Admissions  in  Answers  should  be  strictly  guarded;  a 
general  Admission  of  Assets  will  intitle  the  Plaintiff  to  a 
personal  Decree  against  the  Executor  (a) ;  the  Admission 
of  Assets  by  one  Executor  does  not  prevent  the  Plaintiff 
from  proceeding  against  the  other  (ft) ;  but  the  Plaintiff 
going  on  to  an  Account  of  Assets,  and  praying  a  Receiver, 
has  been  held  to  be  a  Waiver  of  the  Admission  (c).  An 
Executor  has  been  allowed  to  qualify  a  general  Admission  in 
bis  Answer  by  Amendment,  charging  Himself  with  a  spe- 
cific Sum  (tf)  ;  but  more  usually  by  a  Supplemental  An- 
swer (e) ;  the  Admission  in  an  Executor's  Answer  of  a  spe- 
cific Sum  received,  if  coupled  with  the  Application,  the 
Whole  will  be  taken  together ;  but  if  the  Admission  stands 
separate  and  distinct,  there  not  being  that  Connexion  which 
the  Rule  requires,  Items  in  the  Answer  separate  and  uncon- 
nected, cannot  be  allowed  in  discharge  of  the  Sum  so  ad- 
mitted due,  being  Evidence  in  contradiction  to  the  general 
Rule  of  not  allowing  a  Defendant  to  contradict  his  own 
Answer,  he  must  from  his  Accounts  bring  in  his  Discharge, 
and  support  it  by  Proof  aliunde  (/). 

If  the  Answer  goes  out  of  the  Bill,  to  state  Matter  not 
material  to  the  Plaintiff's  Case,  it  will  be  deemed  imperti- 
nent, and  upon  Application  to  the  Court  will  be  expunged; 
and  so  if  any  thing  scandalous  is  inserted,  the  Scandal  will 
be  expunged ;  but  in  an  Answer  aain  a  Bill,  nothing  rele- 

(a)  1  Bro.  C.C.  488.  2  Bro.  (d)  9  Ves.  365.  10  Ves. 
C.  C.  619.  1  Ves.  85.   4  Yes.     284.    Dick.  35. 

606.  («)  6  Yes.  556.     1  Yes.  A 

(b)  %  P.  Wms.  145.  Bea.  158. 

(<?)  1  Bro.  C.C*  484.  (/)  7  Ves.  404,  $87.     19 

Yes.  584. 
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rant  will  be  deemed  scandalous.  If  the  Plaintiff  conceives  an 
Answer  to  be  insufficient  to  the  Charges  in  the  Bill,  he 
must  take  Exceptions,  stating  such  Parts  as  he  is  advised 
are  not  answered. 

An  Answer  begins  with  the  Title,  specifying  such  of  the 
Defendants  of  whom  it  is  the  Answer,  with  the  Names  of 
the  Plaintiffs  in  the  Cause  in  which  it  is  filed;  after  the 
Title,  it  reserves  all  Advantage  which  may  be  taken  by 
Exception  to  the  Bill,  a  Form  which  has  been  continued 
for  a  Purpose  which  is  now  of  no  use:  the  Answer  to  the 
several  Charges  of  the  Bill,  with  such  additional  Matter  as 
may  be  necessary,  either  to  qualify  or  add  to  the  Case  made 
by  the  Bill,  or  to  state  a  new  Case  in  his  own  behalf,  next 
follows,  concluding  with  a  general  Traverse  or  Denial  of 
the  Combination  charged,  which,  though  unnecessary,  is 
continued  in  Practice  (a).  The  Answer  of  an  Infant  being 
made  by  Guardian,  the  general  Saving  at  the  Beginning, 
with  the  Denial  of  Combination,  and  the  Traverse  at  the 
Conclusion  are  omitted  (6) ;  his  Answer  cannot  be  excepted 
to  for  Insufficiency  (c),  nor  will  an  Admission  by  him  be 
binding  (d). 

A  Further  Answer  is  in  every  Respect  similar  to,  and  is 
considered  as  forming  Part  of  the  first  Answer  (e) ;  and  if  the 
Defendant  in  his  former  Answer,  insisted  upon  any  Matter 
as  a  Ground  for  not  answering,  he  is  not  precluded  from 
insisting  on  the  same  Matter  in  his  further  Answer,and  taking 
the  Opinion  of  the  Court,,  by  Exceptions  to  the  Report 
upon  a  Reference  (/).  The  Course  of  Practice  of  filing  a 
further  Answer,  will  be  found  under  the  Title  Excep- 
tions. 

An  Answer  to  an  amended  Bill  is  considered  as  constitut- 
ing Part  of  the  Answer  to  the  original  Bill,  which,  with  the 

(a)  2  P.  Wms.  87.  (<?)  3  Atk.  303.     Red.  Tr. 

(b)  Red.  Tr.  Cb.  254.  Ch.  256. 

(c)  4  Bro.  C.  C.  256.  (/)  8  Ves  291. 

(d)  Dick.  545. 
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amended  BUI,  form  but  one  Record  (a) ;  if  the  Defendant  in 
his  further  Answer,  or  in  his  Answer  to  the  amended  BUI,  re. 
peatany thing  comprised  in  the  former  Answer,  the  Repetition 
unless  it  vary  the  Defence  in  Substance,  or  is  otherwise 
necessary  or  expedient,  will  be  considered  as  impertinent, 
and  upon  Reference  expunged.     If  the  Amendments  axe 
grounded  upon  Exceptions  to  the  Answer  submitted  to  or 
allowed,  Service  of  the  Order  to  Amend  upon  the  Defen- 
dant's Clerk  in  Court  will  be  compulsory  upon  the  Defen? 
dant ;  and  so  where  an  Answer  is  reported  insufficient,  and 
no  Exceptions  are  taken  to  the  Report,  Service  of  the  Sub- 
poena to  make  a  better  Answer  upon  the  Clerk  in  Court, 
will  be  regular :  but  upon  an  Answer  reported  insufficient, 
and  an  Order  to  amend  and  to  answer  the  Exceptions,  if  an 
active  Fractiser  puts  in  an  Answer  to  the  Exceptions  before 
the  Order  is  served,  the  further  Answer  to  the  Exceptions 
will  be  regular  and  defeat  the  Order  (6)  :  an  Answer  to  an 
amended  Bill  is  prepared  and  filed  with  the  same  Forma- 
lities as  an  Answer  to  an  original  Bill.  Under  the  Order  of 
Court  of  January  ^  1794,  on  a  second  Application  for  Time 
to  Answer  an  amended  Bill,  the  Defendant  is  to  consent  to 
the  Terms  of  that  Order;  but  where  the  Plaintiff  amended 
his  Bill  upon  payment  of  Costs,  the  amended  Bill  was  held 
not  to  be  within  the  Provisions  of  the  Order,  and  the  De- 
fendant was  untitled  to  the  same  Time  to  answer,  as  upon 
an  original  Bill  (c) ;  and  although  an  Order  to  amend  sug- 
gests that  no  further  Answer  is  required,  yet  the  Defen- 
dant is  at  liberty  to  put  in  an  Answer  to  the  Amendments, 
and  the  Plaintiff  cannot  in  strictness  reply  to  the  Answer 
until  eight  Days  after  the  Record  of  the  Bill  and  the  De- 
fendant's Office  Copy  is  amended  and  delivered  over  to  the 
Defendant's  Clerk  in  Court ;  for  it  does  not  follow,  that 
because  the  Plaintiff  requires  no  Answer,  that  the  Defendant 
is  to  put  in  none;  under  Colour  of  amending,  Matter  may 
be  introduced  destructive  to  the  Defendant  if  submitted  to 

(a)  3  Atk.  803.  (c)  I  Ves.  j.  86.     11  Ves. 

(b)  9  Ves.  231.  £78.  2  Cox.  992.  Dick.  296. 
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A  Disclaimer  is  where  a  Defendant  renounces  all  Right 
and  Title  to  the  Matter  in  demand  by  the  Plaintiff's  Bill  (a)  ? 
it  is  distinct  in  Substance  from  an  Answer,  though  some** 
times  confounded  with  it,  and  put  in  upon  the  Oath  of  the 
Defendant,  but  it  cannot  often  be  put  in  without  an  An-* 
awer;  for  if  Defendant  has  been  made  a  Party  by  mistakeV 
having  had  an  Interest,  which  he  may  have  parted  with, 
the  Plaintiff  may  require  an  Answer  sufficient  to  ascertain 
whether  that  is  the  Fact  or  not,  and  if  in  Truth  it  is  so,  an 
Answer  seems  necessary  to  enable  the  Plaintiff  to  make  the 
proper  Party  instead  of  the  Defendant  disclaiming;  although 
a  mere  Witness  may  avoid  answering  by  Disclaimer,  yet  an 
Agent  charged  by  a  Bill  with  personal  Fraud,  cannot  by 
disclaiming  Interest,  avoid  answering  fully  (ft) :  if  a  Defen* 
dant  puts  in  a  Disclaimer,  and  afterwards  discovers  that  he 
had  an  Interest  which  he  was  not  apprized  of  at  the  Time 
he  disclaimed,  the  Court  will  upon  the  Ground  of  Ignorance 
or  Mistake,  permit  him  to  make  his  Claim ;  and  although  he 
may  not  be  absolutely  estopped  by  his  Disclaimer,  he  can- 
not get  rid  of  a  Disclaimer,  without  a  strong  Case,  upon 
Affidavit  (c) ;  and  if  the  Disclaimer  and  Answer  are  in- 
consistent, it  will  be  taken  strongly  against  the  Disclaimer, 
but  the  Answer  may  be  to  one  Part  of  the  Bill,  and  the 
Disclaimer  to  another  Part :  where  the  Defendant  Disclaims, 
the  Court  will  in  general  dismiss  the  Bill  against  him,  un- 
less his  Conduct  has  been  vexatious  (tf) ;  but  it  is  laid  down 
in  a  Book  of  considerable  Authority  in  the  original  Text, 
that  if  the  Plaintiff  shows  a  probable  Cause  for  exhibiting 
die  Bill,  he  may  by  Motion  or  Petition,  pray  a  Decree 
against  the  Defendant,  and  all  claiming  under  him,  upon 
the  Ground  of  Disclaimer  without  Costs  on  either  Side  (<?) ; 
where  the  Defendant  Disclaims,  unless  the  Disclaimer  be 
,    only  as  to  Part,  and  an  Answer  to  the  rest  of  the  Bill,  the 

(«)  Prao.  Reg.  Wy.  Ed.  175.         (d)  Red.  Tr.  Ch.  257. 

ij>)  1  Anstr,  47.  (e)  Prac.  Reg.  Wy.  fd.  41. 

i(>)  f  Ves,  2«7f  Bed.  Tr.  Ch,  257. 
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Plaintiff  should  not  reply,  if  he  does,  he  pay*  the  Costs  {(*); 
it  should  seem  that  a  Defendant,  who  disclaims  may  tje  je^ 
amioed  as  a  Witness  for  a  co-Defendant  (6)  ;  but  npt^o/f 
the  Plaintiff  to  the  Prejudice  of  a  Defendant  (o) ;  a  t^ 
claimer  partakes  in  most  respects  of  the  Formal  Parts  qf  49 
Answer,  the  Words  of  course  preceding  and ,  con$lu4iqg 
an  Answer  being  used  in  a  Disclaimer,  and  the  Forfps,  give*} 
in  the  Books  of  Practice  are  all  of  an  Answer  and  H% 
claimer  (d).  .    ;  >, 

Having  discussed  the  Matter  and  Nature  of  an  AnswfEft 
we  may  proceed  to  state,  that  the  Solicitor  when  h? 
has  read  over  the  Bill,  and  obtained  from  the  De- 
fendant Instructions  to  prepare  his  Answer;  in  Casfts 
of  ordinary  Occurrence,  the  Solicitor  may  take  upon,  him- 
self  to  prepare  the  Draft  of  the  Answer;  but  as  the  Draft 
must  be  signed  by  Counsel  (e),  it  is  usual,  and  much  more 
advisable,  to  lay  the  Bill  and  Instructions  for  Answer 
before  Counsel,  and  to  let  him  prepare  and  sign  a  Draft 
of  the  Answer.  The  Answer  requiring  the  Sanction  of 
an  Oath,  the  Draft  should  be  very  seriously  and  atten- 
tively perused  by  the  Defendant,  and  when  approved  by 
him,  fairly  transcribed  upon  Parchment  with  a  5s.  Stamp 
on  each  Skin,  in  Words  at  length,  and  not  in  Figures, 
except  Schedules  of  Accounts:  as  much  may  be  com- 
prised in  each  Skin  as  it  will  contain,  so  that  it  be  fairly 
legible,  and  the  Counsel's  name  subscribed  at  the  Foot.  The 
Transcript  must  be  very  carefully  examined  with  the  Draft, 
and  very  correctly  read  over  by  the  Defendant,  after  which 
he  must  sign  his  Christian  and  Sirname,  in  Words  at  length, 
which,  (by  an  Order  of  the  Court  (y),  not  now  attended 
to)  he  ought  to  sign  in  the  Presence  of  the  Master,  before 
whom  It  is  sworn.  In  a  Town-Cause,  the  Answer  is  sworn 
before  the  Master  at  the  Public-Office,  in  Southampton- 

(a)  3  Atk.  582.  (e)  2  Ves.  and  Bea.  358. 

(b)  7  Ves.  267.  2  Men.    2  Prao.  Reg.  12. 

(c)  2  Atk.  39.  (/)  Ord.  Cane  Be.  Ed.  452. 

(d)  Bed.  Tr.  Ch.  257.  3  Atk.  439. 
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Buildings,  or  out  of  Office-Hours  before  a  Master,  at  hie 
Office,  in  Southampton  Buildings  or  Residence.   The  Jurat 
must  be  written  at  the  Top  of  the  Answer,  on  the  left 
Hand,  thus : 
"  Sworn  at  the  Public  Office  in  Southampton  Buildings, 
the  10th  Day  of  June,  1824,  before  J.  Stephen." 

To  a  joint  and  several  Answer  Both  sworn,  $c>  or  All 
sworn,  tyc*:  wherever  the  Answer  is  sworn,  it  must  remain 
in  the  Custody  of  the  Master,  and  the  Clerk  at  the  Public 
Office  is  intitled  to  a  Fee  of  Half-a-Crown  for  attending  at 
a  Master's  House  or  Chambers  for  an  Answer,  Plea,  or 
Commission  sworn  to  there,  for  entering  it,  and  Delivery  to 
the  Clerk  in  Court  (a). 

After  the  Answer  has  been  sworn  to,  the  Defendant's 
Clerk  in  Court  should  be  immediately  informed,  and  he  will 
take  it  from  the  Public  Office ;  but  before  it  is  delivered  to 
him,  an  Entry  thereof  is  made  by  the  Clerk,  for  which  no 
Fee  is  paid.  If  the  Clerk  in  Court  attends  the  Defendant 
to  the  Master's  House  or  Office,  he  takes  the  Answer  when 
sworn,  into  his  immediate  Custody  to  file,  annexing  it  to  the 
Bill,  marking  at  the  Top  the  Day  and  Year,  and  subscrib- 
ing his  Name  at  the  Foot,  and  entering  it  in  the  Six  Clerks' 
Books ;  but  an  Answer  sworn  to  and  left  at  the  Public 
Office,  or  with  the  Master,  is  not  considered  as  an  Answer 
until  filed  of  Record :  to  prevent  an  Attachment,  or  Injunc- 
tion, or  to  stay  Trial  it  must  be  filed  the  Evening  before 
the  Seal  (6). 

By  the  general  Course  of  Practice,  all  Answers  must  be  put 
in  upon  Oath,  Affirmation,  or  Attestation  upon  Honour,  and 
the  standing  Orders  require  the  Signature  of  the  Defen- 
dant (c) ;  but  this  rule  bends  to  Circumstances  (d).  By  Can- 
sent  an  Order  may  be  obtained  to  file  an  Answer  without 
Oathy  Affirmation^  or  Attestation  upon  Honour  (e).    If  the 

(a)  Rep.  of  Fees.  pa.  22.  (c)  Ord.  Cane.  Be.  Ed.  452. 

(b)  2  Meri.  475.     1  Sim.  (rf)  1  Swan.  125. 
andStu.  102.                                     («)  1  P.  Wins.  522. 
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Defendant  be  in  England,  an  Order  upon  the  Plaintiff's  Ap- 
plication is  of  course,  but  if  Defendant  be  abroad,  his  Consent 
is  required  (a).     Where  the  Defendant  was  appointed  to  a 
judicial  Situation  abroad,  and  went  away  hastily,  forgetting 
to  sign  his  Answer,  an  Order  was  made  upon  the  Plaintiff's 
Consent  to  take  the  Answer  without  Oath,  and  the  Six- 
Clerk  to  receive  it  without  Signature  (b).     The  Answer  of 
a  Person  resident  abroad,  who  had  given  a  Warrant  of 
Attorney  to  a  Person  residing  here  to  defend  Suits,  &c.  has 
been  allowed  to  be  put  in  without  any  Signature,  rather  than 
taking  the  Signature  of  any  other  Person  for  the  Defen- 
dant (c) ;  and  a  like  Order  was  made  where  a  Father  had 
an  Authority  to  act  for  his  two  Sons  who  were  out  of  the 
Jurisdiction,  their  Answers  were  ordered  to  be  taken  with- 
out Oath  or  Signature  (d).     Where  the  Defendant  to  a 
Bill  of  Foreclosure  had  gone  abroad  under  Orders  of  Go- 
vernment, immediately  after  the  Service  of  Subpoena,  an 
Appearance  before  he  had  Time  to  put  in  his  Answer,  by 
Consent,  the  Six-Clerk  was  ordered  to  receive  the  Answer, 
though  not  signed  by  the  Defendant  (e) ;  but  a  similar 
Application  to  take  an  Answer,  without  Oath  or  Signature 
of  a  mere  Trustee,  from  imbecility  of  Body  and  Mind  in- 
capable of  putting  in  an  Answer,  has  been  refused ;  the 
proper  Course  being  to  appoint  a  Guardian  to  put  in  the 
Answer,  where  there  is  no  Commission  of  Lunacy,  than  to 
let  the  Defendant  answer  at  all  Hazards,  without  Oath  or 
Signature  (/).     In  one  Instance,  where  the  Suit  appeared 
to  be  frivolous,  a  Quaker  has  been  allowed  to  put  in  an  An- 
swer without  Affirmation  (g)  ;  but  by  the  general  Rule  of 
Practice,  the  Signature  to  an  Answer  taken  without  Oath, 
must  be  attested  by  the  Defendant's  Solicitor,  or  by  some 
respectable  Witness,  without  which  it  cannot  be  filed: 
Whore  a  Clerk  to  a  Solicitor  attested  the  Signature  to  an 

(a)  18  Ves.  468.  (*}  6  Ves.  171. 

(b)  6  Ves.  285.  (/)  14  Ves.  172.     1  Madd. 

(c)  10  Ves.  441.  Rep.  321. 

W)  12  Ves.  15V.  (g)  I  P.  Wms.  780.  • 
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Answer  put  in  without  Oath  by  a  Party  he  had  never  evert 
wen,  the  Answer  was  suppressed,  and  the  Clerk  threatened 
to  be  committed  for  a  Contempt;  for  the  Purpose  of  Civil 
Justice,  it  is  as  much  regarded  as  if  with  the  caution  of  an 
Oath. 

If  a  Defendant  residing  within  twenty  Miles  of  London, 
be  incapable  from  bodily  Infirmity  or  temporary  Illness  of 
attending  to  swear  to  his  Answer  in  Town,  usually  the 
Master  at  the  Public  Office,  or  in  his  Absence,  one  of  the 
other  Masters  sometimes  will  attend  the  Party  to  take  his 
Answer,  accompanied  by  die  Clerk  from  that  Office.  When 
the  Master  goes  out  of  his  own  Office  or  the  Public  Office 
to  any  Part  of  London  or  Westminster,  or  not  beyond  the 
Pavement  of  Southwark,  Horsemonger-lane,  or  the  King's 
Bench  Prisons,  he  is  intitled  to  a  Fee  of  two  Guineas,  and  in 
proportion  to  the  Distance,  a  larger  Fee  of  three,  four,or  five 
Guineas;  but  if  he  goes  the  farthest  Distance,  twenty 
Miles,  his  Fee  never  exceeds  the  latter  Sum  (a),  and  the 
Clerk's  Fee,  6s.  8d.  to  whose  Custody  the  Answer  when  sworn 
to  is  committed :  but  upon  Affidavit  of  the  special  Circum- 
stance, that  the  Defendant  is  ill  and  unable  to  travel, 
an  Order  may  be  obtained  upon  Motion  as  of  course,  or 
by  Petition  to  the  Master  of  the  Rolls,  supported  by  the 
Affidavit,  for  a  Commission  to  take  the  Defendant's  An* 
swer  (ft),  and  proceeded  upon  in  the  usual  Course. 

The  Answer  of  a  Peer  or  Peeress,  (which  once  the  Union 
with  Ireland  has  been  extended  to  Irish  Peers)  (c),  or 
of  a  Lord  of  Parliament,  is  put  in  upon  Attestation  of 
Honour  (<f),  and  not  upon  Oath.  The  Attestation  is  written 
upon  die  Answer,  and  signed  by  the  Master  before  whom  it  is 
made,  for  which  the  Clerk  at  the  Public  Office  is  intided  to  a 
gratuitous  Fee  of  Half  -fr-Crown  (e).  A  Quaker  puts  in  his 
Answer  upon  solemn  Affirmation  and  Declaration  and  not' on 

(a)  Com.  Rep.  of  Fees  14.  (d)  Ord.  Cano.  Be.  Ed.  105. 

(6)  Anderson    v«  Campden,  262.     1.  P.  Wins.   146,      1 

Hil.  1794.  MS8.  Ves.  and  Bea.  421. 

(c)  8  Ves.  601.  18  Ves.  469.  (e)  Com.  Report  on  Fees,  23. 


AND  REMARKS.  541 

Oath  (a) ;  but  if  aDefendant,  assuming  to  be  aQuaker,  files  an 
Answer  as  such  without  Oath,  he  will  not  be  allowed  upon  an 
Indictment  for  Perjury  to  contradict  the  Assumption  (6).  J. 
Jew  is  sworn  to  his  Answer  upon  the  sacred  Pentateuch,  or 
the  Five  Books  of  Moses  (c).  The  Answer  of  a  Corpo* 
ration  aggregate  is  put  in  under  their  common  Seal,  and 
not  upon  Oath ;  and  there  being  no  Remedy  against  them 
for  Perjury,  the  Clerk,  Book-keeper,  or  Secretary  to  a  Cor-: 
poration  is  usually  made  a  Party,  which  is  always  the  Case 
if  a  Discovery  of  Entries  in  their  Books,  or  any  Act  done 
is  required,  his  Answer  must  be  upon  Oath,  and  a  De- 
murrer for  want  of  Interest  has  been  overruled  (d) :  a 
Foreigner  resident  here,  unacquainted  with  the  English 
Language,  may  put  in  his  Answer  in  his  own  Language^ 
annexing  a  Translation  into  English  by  an  Interpreter 
appointed  by  an  Order  obtained  as  of  course,  on  Motion  or 
by  Petition  to  the  Rolls.  When  the  Answer  is  put  in,  the 
Order  must  be  produced,  and  the  Interpreter  sworn  to  the 
Truth  of  the  Translation,  and  also  to  interpret  the  Oath  to 
the  Foreigner  attending  to  be  sworn  to  his  Answer  (e). 

If  the  Defendant  resides  above  twenty  Miles  from  Lou* 
don,  which  is  termed  a  Country  Causey  he  may  crave  a  De- 
dimus, to  take  his  Answer  returnable  in  the  Term  following  { 
he  is  therefore  seldom  called  upon  till  then  for  an  Answer; 
but  the  Plaintiff  by  issuing  Process  for  want  of  Answer, 
may  compel  a  Defendant  to  take  out  a  Dedimus,  after^the 
eight  Days  exclusive  of  the  Day  of  Appearance  have  exr 
pired.  An  ordinary  Dedimus  or  Commission  to  take  an 
Answer  only  is  made  out  by  the  Defendant's  Clerk  in 
Court,  as  of  course,  without  any  Order,  upon  Instructions 
from  the  Defendant's  Solicitor  (/) ;  each  Party  games  his 

(a)  Ord.  Cane.  Be.  Ed.  247.  (d)  3  P.  Win.  321.  1  V.ee. 
1  P.  Wms.  781.  19.  Geo.  426.  7Ves.289.  I4Ves.245. 
2.  c.  18.  (c)  3  Bro.   C.  C,  263. }  4 

(b)  2  Anstr.  479.  Bro.  C.  C.  90. 

(c)  1  Vera.  263.  (/)  3  Madd,  42. 
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own  Commissioners,  usually  two  on  each  Side.  The  De- 
fendant's Solicitor  furnishes  his  Clerk  in  Court  with  the 
Names  of  two  Persons  as  Commissioners  for  the  Defen- 
dant, and  the  latter  then  calls  upon  the  Plaintiff's  Clerk  in 
Court  for  Commissioners1  Names,  by  leaving  a  Note  in 
Writing  for  that  Purpose.  In  amicable  Suits,  the  Names 
of  two  or  more  Persons  are  usually  given,  when  required, 
with  Directions  upon  which  of  them  Notice  of  executing 
the  Commission  should  be  served :  the  Defendant's  Clerk 
in  Court  makes  out  the  Commission,  expressing  in  the 
Label  of  the ,  Commission,  the  Name  of  the  Plaintiff  s 
Commissioner  to  whom  N  otice  of  the  Execution  is  to  be  given : 
in  adverse  Suits  if  the  Plaintiff's  Clerk  in  Court  neglects 
or  refuses  to  give  Commissioners1  Names,  or  to  consent  to 
the  Defendant  issuing  the  Commission  ex  parte,  an  Order, 
as  of  course,  must  be  obtained  by  Petition  to  the  Master  of 
the  Rolls,  for  the  Plaintiff's  Clerk  in  Court  to  name  Com- 
missioners in  two  Days  after  Notice  of  the  Order,  or  in 
Default,  that  Defendant  may  take  out  a  Commission  directed 
to  his  own  Commissioners  (see  Petitions).  The  Order 
drawn  up,  passed,  and  entered  at  the  Register  Office,  must 
be  served  as  usual,  on  the  Plaintiff's  Clerk  in  Court.  If 
within  the  Time  prescribed  by  the  Order,  the  Plaintiff's 
Clerk  in  Court  being  again  called  upon,  does  not  give 
Commissioners'  Names,  the  Defendant's  Clerk  in  Court  is 
at  Liberty  to  make  out  and  seal  a  Commission  ex  parte. 
Here  it  should  be  remarked,  that  under  an  ordinary  Dedi- 
mus,  an  Answer  only  can  be  taken  (a);  If  a  Plea  and 
Answer,  or  a  Plea  only  (fc)  is  to  be  put  in,  an  Order  must 
be  obtained  by  Motion,  as  of  course,  or  more  conveniently 
by  Petition  to  the  Master  of  the  Rolls,  for  a  Dedimus 
to  take  Defendant's  Plea,  Answer,  or  Demurrer  not  de- 
murring alone,  which  is  termed  a  special  Dedimus,  and  if  it 
be  the  first  Application,  six  Weeks*  Time  to  return  it,  with 
the  usual  Directions,  for  a  Commission,  &c. ;  and  if  the 

(a)  2  Vera.  275.  (h)  2  P.  Wms.  464. 
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Defendant  at  the  Expiration  of  that  Period  be  not  then 
prepared,  he  is  entitled  to  a  second  Older  for  a  Month,  and 
subject  to  the  Restrictions  of  the  Order  of  the  Court  of 
1794  (a),  he  will  be  allowed  three  Weeks  further  Time ;  if 
by  any  Mistake  in  the  Instructions  to  Counsel,  the  Order  is 
drawn  up  for  Time  to  answer  only,  the  Court  will  not 
correct  the  Error,  by  extending  it  to  plead  Answer  or  De- 
mur (6);  but  a  Flea*  has  been  held  to  be  an  Answer  within 
Terms  of  an  Order  for  Time  to  answer  (c). 

When  the  Commission  has  been  made  out  and  Sealed, 
the  Defendant's  Clerk  in  Court  sends  it  to  the  Solicitor 
to  be  executed;  for  which  Purpose,  six  Days1  notice  in 
Writing,  of  the  Time  and  Place,  exclusive  of  the  Day  of 
executing  must  be  given  to  the  PlaintifFs  Commissioner  as 
directed  by  the  Label  (d),  for  which  the  following  Form 
may  serve. 

"  We  whose  Names  are  hereunto  subscribed,  having  re- 
ceived  a  Commission  issuing  out  and  under  the  Seed  of  the 
High  Court  of  Chancery,  to  us  and  Others  directed  to  take 
the  Answer  of  William  Johnson,  Defendant,  to  the  Bill  of 
Complaint  of  John  Lawrence  and  Others,  Complainants 
in  a  Cause  now  depending  in  the  said  Court ;  We  do  hereby 
give  you  Notice,  thai  we  intend  to  Execute  the  said  Com- 
mission,  on  Wednesday  the  twentieth  Day  of  June  in* 
slant,  between  the  Hours  of  twelve  and  one  in  the  After- 
noon, at  the  House  of  George  Griffin,  situate  at  Kinderton, 
in  the  Parish  of  Middlewich,  in  the  County  of  Chester,  at 
which  Time  and  Place  you  are  required  to  be  present,  to  see 
the  Same  taken.     Given  under  our  Hands,  this  thirteenth 

Day  of  June,  1824. 

Ralph  Leycester. 

Henry  Vernon. 

To  Robert  Leake,  Esq.  Attorney  at  Law, 
Plaintiff's  Commissioner. 

(a)  Infr.  52a  (c)  2  P.  Wms.  464.    Bro. 

(6)  10  Ves.  444.     1  Ves.  and     C.  C.  56.     16  Ves.  355. 
Bea.  184.  (d)  3  Pra.  Aim. 
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If  the  Commission  issues  ex  parte,,  Notice  is  not  given  to 
any  of  the  Parties.  One  Commissioner  attending  on  each 
Side  is  sufficient,  but  if  none  attend  on  the  Part  of  the 
Plaintiff,  the  Commission  requiring  two  Commissioners  to 
take  and  Return  the  Answer  and  Commission,  two  of  the 
Defendant's  Commissioners  must  proceed  in  the  Execution 
of  the  Commission. 

The  Defendant's  Solicitor  having  ingrossed  the  Answer 
upon  Parchment,  if  there  are  any  Schedules  referred  to, 
they  must  be  annexed  to  the  Ingrossment,  and  if  Counsel 
has  signed  the  Answer,  it  would  be  proper  to  put  his  Name 
to  the  Ingrossment,  but  neither  an  Answer  nor  a  Plea  taken 
by  Commission,  require  the  Signature  of  Counsel  (a) ;  the 
whole  Answer  must  be  read  over  by  the  Defendant,  or  if 
he  is  an  illiterate  Man,  read  over  to  him,  after  which  he 
usually  signs  his  Christian  and  Surname  in  words  at  length 
at  the  Foot  of  the  Answer,  but  in  strictness,  he  ought  to 
sign  it  in  the  Presence  of  the  Commissioners  (6) :  the  Com* 
missioners  and  the  Defendant  attend  at  the  Time  and  Place 
appointed  by  the  Notice,  one  of  the  Commissioners  opens 
and  reads  over  the  Commission,  and  addressing  himself  to 
the  Defendant,  asks  him  if  he  has  heard  the  Answer  then 
produced  read,  and  if  he  exhibits  it  as  his  Answer  to  the 
Bill  of  Complaint  of  John  Lawrence  and  others,  and  if  the 
Name  thereto  set  and  subscribed,  is  his  proper  Hand-writing, 
the  Defendant  answering  in  the  Affirmative,  one  of  the  Com- 
missioners then  administers  the  following  Oath  to  the  Defen- 
dant, laying  his  right  Hand  on  the  Bible  or  New  Testament: 

"  You  swear  that  what  is  contained  in  this  your  An- 
swer, as  far  as  concerns  your  own  Act  and  Deed,  is 
true  to  your  own  Knowledge,  and  that  what  relates  to 
the  Act  and  Deed  of  any  other  Person  or  Persons 
you  believe  to  be  true" 

So  help  you  God. 

(a)  Red.  Tr.  Ch.  255.  4  (h)  Ord.  Cane.  Be.  Ed.  452- 
Madd,  366.  3  Atk.  439. 
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The  Answer  and  Schedules,  thus  sworn  to,  must  be  an- 
nexed to  the  Commission,  and  a  Caption  thereof  written  at 
the  Foot  of  the  Answer,  and  subscribed  by  two  of  the 
acting  Commissioners,  usually  in  the  following  Form  :— 

This  (Plea  and)  Answer  was  taken,  and  the  above-named 
WiBiam  Johnson,  the  Defendant,  was  duly  sworn  to  the  Tmth 
thereof  on  the  Holy  Evangelists,  (and  the  Demurrer  of  the 
said  Defendant  was  taken  without  Oath,)  at  the  House  of 
George  Bostock,  situate  at  Kinderton,  in  the  Parish  qfMtd- 
Stewich,  in  the  County  of  Chester,  on  the  twentieth  Day 
cf  June,  in  ike  Jburth  Year  of  the  Reign  of  His  present 
Majesty  King  George  the  Fourth,  and  in  the  Year  one 
thousand  eight  hundred  and  twenty-four,  by  Virtue  of  the 
Commission  hereunto  annexed  before  us, 

Ralph  Leycester. 

Henry  Vernon. 

« 

.  The,  Commissioners  must  be  correct  in  die  Caption ;  if  it 
be  the  joint,#n<i  several  Answer  of  two  or  more  Defendants, 
U  must  be  so  .expressed,,  and  that  they  were  both  sworn,  or 
ail  worn*  as  the  Case  may  be ;  the  Answer  might  other- 
^riae.be  objectionable,  and  suppressed  for  irregularity  (a); 
aad  if  r  it  be  an  Answer,  or  a  Plea  and  Answer,  or  a  Plea, 
Answer  and  Demurrer,  or  a  Plea  only,  it  must  be  so 
stated.. 

The  Caption  thus  subscribed  by  two  of  the  Commis- 
sioner*, they  make  their  Return  by  endorsing  on  the  Com- 
mission near  the  Middle, 

The  Execution  of  this  Commission  appears  in  a  certain 
Schedule,  (or  Schedules  if  more  than  one)  hereunto  an- 
nexed. 

Ralph  Leycester. 

Henry  Vernon. 

The  Commission  must  be  annexed  to  the  Answer  and 
Schedules,  (if  any)  the  Commissioners  then  fold  up  the 

(ft)  Mos.  238. 
Vol.  I.  N  n 
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whole,  leaving  out  the  Label  of  the  Commission,  binding 
it  round  with  Tape,  upon  the  Crossing  of  which  they  set 
their  Seals,  and  upon  some  Fart  they  subscribe  their  Names, 
with  the  Name  of  the  Cause  and  the  Court,  directing  it  to 
the  Defendant's  Clerk  in  Court  at  the  Six  Clerks'  Office, 
Chancery-lane,  London. 

If  one  of  the  Commissioners  brings  the  Commission  up 
to  London,  he  may  deliver  it  to  the  Defendant's  Clerk  in 
Court,  or  to  his  Writing  Clerk  at  his  Seat,  in  the  Chan- 
cery Office,  and  it  is  then  received  without  Oath  of  the 
safe  Custody  and  Carriage,  and  an  Indorsement  is  made 
thereon  of  the  Date  and  Receipt  without  Oath  by  the 
Hands  of  the  Commissioner ;  if  it  is  sent  by  any  Person 
not  a  Commissioner,  the  Defendant's  Clerk  in  Court  takes 
him  to  the  Public  Office  in  Southampton  Buildings,  to  be 
sworn  before  the  Master  there,  that  he  received  it  from  the 
Hands  of  one  or  more  of  the  Commissioners  therein  named, 
and  that  it  has  not  been  opened  or  altered  since'  he  so  re- 
ceived it,  and  an  Indorsement  of  the  Date  and  Receipt, 
upon  the  Oath  of  the  Bearer,  is  made  thereon,  for  which  one 
Shilling  is  paid,  and  a  Fee  of  five  Shillings  to  the  Bearer, 
and  the  Expences  of  carriage:  or  in  the  Absence  of  the 
Clerk  in  Court  out  of  Office  Hours,  the  Bearer  may  be 
sworn  by  the  Master  at  the  Public  Office,  or  taken  by  the 
Clerk  there,  and  sworn  before  a  Master  at  his  House,  or 
Office,  for  which  the  Clerk  at  the  Public  Office  is  entitled  to 
a  Fee  of  six  Shillings  and  eight  Pence  (a),  and  the  Answer 
is  left  in  his  Hands  at  the  Public  Office,  from  whence 
the  Defendant's  Clerk  in  Court  takes  it  away  \o  file,  or 
the  Master  before  whom  it  is  sworn,  brings  it  with  him 
and  leaves  it  at  the  Public  Office,  and  the  Clerk's  Fee  is 
2s.  6d.  (ft). 

The  Caption  of  the  Answer  of  a  Peer,  or  Peeress,  or  of  a 
Lord  of  Parliament,  upon  Attestation  of  Honor,  is  in  the 
following  Form  addressed  to  the  Party. 

(«i)  Com.  Rep.  of  Feea,  22.         (6)  Ibid. 
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My  Lord, 

So  much  of  this  your  Answer  as  concerns  your  own 
Acts  or  Deeds,  you  wage  your  Honor  to  be  true,  and 
that  so  much  as  concerns  the  Acts  and  Deeds  of  any 
other  Person  or  Persons,  you  believe  to  be  true. 

The  Nobleman  lays  his  Hand  upon  his  Breast,  answering, 
/  do.     And  the  Caption  is  as  follows: 

"  This  Answer  was  taken  upon  the  Protestation  of  Honor 
of  the  Defendant,  the  Marquess  of,"  &c. 

The  Caption  of  an  Answer  of  a  Corporation  Spiritual  or 
Temporal,  may  be  in  this  Form : 

This  Answer  of  the  above-named  Defendants,  the 
Dean  and  Chapter  of  the  Cathedral  Church  of  York,  was 
taken  under  the  Common  Seal  of  the  said  Dean  and  Chap- 
ter, as  by  the  said  Seal  affixed  appears,  &c. 

And  of  a  Corporate  City  or  Town,  thus: 

This  Answer  of  the  above  Defendants,  the  Mayor,  Sec. 
of  the  City  of  Chester,  was  taken  under  the  Common  Seal, 
of  the  said  Corporation,  as  by  their  said  Seal  affixed  ap- 
pears, &c. 

Where  an  Infant  Defendant  resides  above  twenty  Miles 
from  London,  or  Abroad  (a),  a  Guardian  ad  litem  is  ap- 
pointed by  Commission  (6)  :  if  the  Person  to  be  appointed 
Guardian  resides  at  a  like  Distance,  a  Commission  to  assign 
a  Guardian,  and  to  take  the  Answer  of  the  Infant  by.  such 
Guardian,  will  be  required ;  but  if  the  Answer  is  to  be 
taken  without  Oath,  or  if  the  Guardian  resides  in  London, 
he  may  swear  to  his  Answer  at  the  Public  Office  there;  in 
such  Case  a  Commission  to  assign  a  Guardian  only  will 
answer  every  Purpose;  to  authorize  the  Clerk  iit  Court  to 
make  out  either  of  these  Commissions,  an.  Order  must  be 
obtained  on  Motion  as  of  course,  or  by  Petition  to  the  Mas- 

(a)  14  Ves.  172.     Red.  Tr.         (5)  II  Ves.  563. 
Ch.  94.      . 

N  N  & 
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ter  of  the  Rolls,  for  a  Commission  to  assign  a  Guardian  to 
the  Defendant  the  Infant,  and  to  take  his  Plea,  Answer, 
or  Demurrer,  by  such  Guardian;    the  Order  drawn  up, 
passed  and  entered,  must  be  served  upon  the  Plaintiff's 
Clerk  in  Court,  and  the  original  Order  left  with  the  Defen- 
dant's Clerk  in  Court,  with  Commissioners'  Names  to  in* 
sert  in  the  Commission,  and  he  will  in  the  usual  Course 
call  upon  the  Plaintiff's  Clerk  in  Court  for  Commissioners' 
Names,  and  in  default  make  out  the  Commission  ex  parte  ; 
if  the  Application  is  merely  to  assign  a  Guardian,  the  Order 
for  the  Commission  is  not  served,  the  Defendant's  Clerk  in 
Court  makes  out  the  Commission   upon  receiving  Instruc- 
tions with  Commissioners  Names,  ex  parte.     To  carry  the 
former  of  these  Commissions  into  effect,  the  Defendant's 
Solicitor  must  as  in  ordinary  Cases  give  six  Clear  Days' 
notice  in  Writing  to  the  Plaintiff's  Commissioner  of  the 
Time  and  Place  appointed  (a)  as  directed  by  the  Label ; 
(if  the  Commission  issues  ex  parte  Notice  to  the  Parties  is  not 
necessary*)  two  or  more  Commissioners  must  attend  at  the 
Time  and  Place  appointed  by  the  Notice ;  one  of  the  Com- 
missioners opens  the  Commission,  and  the  Infant  being  per- 
sonally present^  the  Person  to  be  appointed  Guardian  is 
proposed  to  the  Commissioners ;  if  he  appears  to  be  a  pro- 
per Person,  and  not  interested  in  the  Suit,  the  Commis- 
sioners appoint  him  Guardian  to  the  Infant,  to  answer  and 
defend  the  Suit,  and  if  his  Answer  be  ready  engrossed,  he 
may  immediately  after  the  Appointment  exhibit  it  in  the 
ordinary  Course  as  his  Answer  on  behalf  of  the  Infant, 
to  which  he  must  be  duly  sworn  as  in  proceeding  to  take 
the  Answer  of  an  Adult  before-mentioned  (6)  ;  a  Certificate 
of  the  Appointment,  and  of  the  Caption  must  be  written 
at  the  Foot  of  the  Answer,  and  subscribed  by  two  or  more 
of  the  acting  Commissioners,  in  the  following  Form,  and 
the  Answer  annexed  to  the  Commission,  with  the  usual 
Return  thereon,  subscribed  in  like  Manner. 

O)  Ant.  543.  (b)  Ant.  544. 


AND  REMARKS.  549 

To  the  Right  Honorable  the  Ixyrd    High   Chancellor  of 

Great  Britain. 

We  whose  Names  are  hereunto  subscribed,  in  pur- 
suance of  a  Commission  to  us  and  others  directed, 
have  caused  Richard  Roe,  the  Infant  to  come  before 
us 9  who  chose  B.  J.  C,  of  Jgden,  in  the  County,  of 
Chester,  Bart  to  be  his  Guardian,  to  answer  and  de- 
fend this  Suit  on  his  behalf,  and  we  have  assigned 
and  appointed  the  said  B.  J.  C.  to  be  his  Guardian, 
accordingly.  And  the  said  B.  J.  C.  at  Agden,  in  the 
Parish  of  Rostherne,  in  the  County  of  Chester,  was 
this  tenth  Day  of  June,  1824,  sworn  upon  the  Holy 
Evangelists,  to  the  Truth  of  the  Answer  of  the  said 
Richard  Roe,  as  his  Guardian  by  Virtue  of  the  said 

Commission  before  us. 

George  Leycester. 

Peter  Brooke. 

The  whole  closely  folded  up  and  under  Seal  of  the  Com- 
missioners, is  directed  to  the  Defendant's  Clerk  in  Court  in 
the  Six  Clerks'  Office,  and  the  Course  of  Proceeding  taken 
as  in  executing  Commissions  before  treated  of. 

To  appoint  a  Guardian  ad  litem  only  to  an  Infant  by 
Commission,  the  Defendant's  Solicitor  must  obtain  an 
Order  as  of  course  by  Motion,  or  more  expeditiously  by 
Petition  to  the  Master  of  the  Rolls,  (see  Petition)  the  Order 
passed  and  entered  must  be  left  with  his  Clerk  in  Court, 
with  Commissioners'  Names  to  be  inserted  in  the  Commis- 
sion, which  is  made  out  ex  parte,  and  when  sealed,  sent  to 
the  Solicitor;  a  Time  and  Place  for  executing  the  Com- 
mission  must  be  appointed  by  the  Infant's  Solicitor,  but 
no  Notice  is  given  to  the  Plaintiff;  two  of  the  Commis- 
sioners must  attend,  and  the  Infant  must  be  produced  inper- 
son  before  them  at  the  Execution  of  the  Commission,  oi*  dis- 
pensed with  by  Order  (a) ;  but  the  Attendance  of  the  Guardian 

(a)  I  Madd.  Rep.  290. 
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may  be  dispensed  with;  if  the  Person  bo  proposed  be  a  fit  and 
proper  Person,  and  not  in  any  degree  interested  in  the  Suit; 
the  Commissioners  proceed  to  appoint  him  Guardian  for 
the  Purposes  of  the  Commission,  a  Certificate  of  which 
must  be  ingrossed  upon  Parchment,  and  annexed  to  the 
Commission,  the  Form  of  which  is  as  follows. 

In  Chancery.  ' 

Between  John  Delves,  Plaintiff, 

and 
Peter  Brooke,  Defendant. 

To  the  Right  Honorable  the  Lord  High  Chancellor  of 

Great  Britain. 

> 

We  whose  Names  are  hereunto  subscribed,  in 
pursuance  of  a  Commission  to  us  and  others  di- 
rected, have  caused  Charles  Button,  the  Infant, 
to  come  before  us,  who  chose  Sir  J.  Chetwode,  of 
Agden,  in  the  County  of  Chester,  Bart,  to  be  his 
Guardian,  to  defend  this  Suit  on  his  behalf.  And 
we  have  assigned  and  appointed  the  said  Sir  J. 
C.  to  be  his  Guardian  accordingly,  at  the  House 
of  Peter  Brooke,  Esq.  at  Mere,  in  the  said  County 
of  Chester,  on  the  fourth  Day  of  November,  1824. 
By  Virtue  of  the  Commission  hereunto  annexed. 

Ralph  Leicester, 
Henry  Man  waring. 

This  Certificate  must  be  annexed  to  the  Commission,  and 
a  Return,  usually  in  the  following  Form,  endorsed  on  the 
Commission*  and  subscribed  by  two  of  the  acting  Commis- 
sioners. 

The  Execution  of  this  Commission  appears  in 
a  certain  Schedule  hereunto  annexed. 

Ralph  Leycester, 
Henry  Manwaring. 
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The  Commission  and  Certificate  annexed  is  folded  up,  and 
sent  to  the  Defendant,  the  Infant's  Clerk  in  Court,  at  the 
Six  Clerks'  Office,  to  be  carried  into  effect  as  occasion  may 
require. 

If  the  Guardian  so  appointed  resides  in  London,  and  the 
Infant's  Answer  by  Guardian  is  to  be  put  in  upon  Oath,  the 
Guardian  must  attend  at  the  Public  Office,  in  Southampton 
Buildings,  and  the  Certificate  of  his  Appointment  must  be 
produced,  and  the  Answer  will  then  be  sworn  and  expressed 
in  the  Jurat  as  the  Answer  of  the  Guardian  assigned  by 
that  Certificate ;  and  the  Answer  when  brought  from  thence 
by  the  Defendant's  Clerk  in  Court  to  the  Six  Clerks' 
Office,  must  be  annexed  to  the  Commission  and  Certificate, 
and  filed  in  the  usual  manner  by  the  Six  Clerk.  If  the 
Guardian  resides  in  the  Country,  at  a  Distance  from  the 
Infant,  the  Answer  of  the  Guardian  may  be  taken  under 
an  Order  for  a  Commission  to  take  the  Infant's  Answer  by 
his  Guardian  already  assigned,  and  the  Caption  should  ex- 
press that  the  Answer  was  taken,  and  the  within  named 
B.  J.  C.  as  Guardian  already  assigned,  was  duly  sworn  to 
the  Truth  thereof  on  the  Holy  Evangelists,  <$*c.  as  in  ordinary 
Cases.  If  the  Answer  of  the  Guardian  is  to  be  taken 
without  Oath,  the  Order  for  that  Purpose,  and  the  Answer, 
properly  ingrossed  and  signed  by  the  Defendant,  and  the 
Signature  attested,  must  be  left  with  the  Infant's  Clerk  in 
Court,  who,  previous  to  putting  it  upon  the  file,  writes  thereon, 
Without  Oath,  by  Order  dated  4th  of  June,  1884.  Where 
a  Guardian  has  been  appointed  by  Commission  to  put  in  the 
Answer  of  Infants  out  of  the  Kingdom,  the  same  Guardian 
has  by  Order  been  allowed  to  put  in  their  Answer  to  a  Sup- 
plemental Bill  (a) ;  and  if  a  Co-Defendant,  to  sign  only 
once  (ft). 

The  Committee  of  a  Defendant  under  a  Commission  of 
Lunacy,  unless  interested  in  the  Cause,  is  usually  appointed 

(a)  6  Msdd.  28.  (b)  'I  J  a.  aod  Via.  5A3. 
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his  Guardian,  to  answer  and  defend  the  Suit :  a  Guardian  to 
put  in  the  Answer  of  a  Lunatic,  verified  to  be  such  by  Affida- 
vit, has  been  appointed  on  the  Motion  of  the  Plaintiff  fflj- 

A  Person  by  Infirmity  of  Body  and  Mind,  or  by  Age,  or 
by  any  other  Means  incapable  of  managing  his  own  Con- 
cerns, where  a  Commission  of  Lunacy  has  not  been  issued, 
may  have  a  Guardian  assigned  for  the  Purpose  of  putting 
in  an  Answer  and  defending  a  Suit  (b) :  for  this  Purpose  an 
Application  must  be  made  by  Motion,  or  by  Petition  to 
the  Master  of  the  Rolls,  upon  Affidavit  of  the  Facts  and 
Circumstances ;  in  which  the  Opinion  of  a  medical  Person 
would  be  a  strong  auxiliary  Ground  for  an  Order  to  ap- 
point a  Guardian,  or  for  a  Commission  to  issue  for  that 
Purpose:  the  Affidavit  must  be  filed,  and  an  Office-Copy 
taken  from  the  Affidavit  Office,  annexed  to  the  Petition,  or 
given  to  Counsel  upon  the  Application  :  the  Order  must  be 
drawn  up,  passed,  and  entered,  and  if  it  be  referred  to  a 
Master  to  appoint,  the  Order  must  be  left  with  him,  a  Pro- 
posal and  State  of  Facts  left  and  proceeded  upon,  and  the 
Report  filed  at  the  Report  Office ;  but  if  a  Commission  is  di- 
rected, the  Order  must  be  served  upon  the  adverse  Clerk  in 
Court,  and  the  usual  Instructions  given  to  the  Defendant's 
Clerk  in  Court,  and  the  same  Course  of  Proceeding  fol- 
lowed as  in  Commissions  for  assigning  Guardians  for  In- 
fants ;   the  Commissioners    must    attend    the    Defendant 
personally,  and  appoint  a  Person  to  be  Guardian,  and  take 
the  Answer  by  such   Guardian ;  and  the  usual  Return  to 
the  Commission  must  be  made  thereon,  and  subscribed  by 
the  Commissioners,  and  similar  Proceedings  followed  as  in 
taking  and  returning  Commissions  for  appointing  and  an- 
swering by  Guardian  to  Infants:  or  if  the  Plaintiff  will  ac- 
cept the  Answer  without  Oath,  the  Commission  may  be 
restricted  to  the  Appointment  of  a  Guardian  only.     The 
Appointment  may  be  certified  in  the  following  Form : 

(«)  5  Madd.  423.  (6)  Prec.  Cb.  329.  1 4  Ves.  1 72. 
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In  Chancery. 

Between  John  Delves, 
and 
Peter  Brooke. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

We  humbly  certify  to  your  Lordship,  that  by 
virtue  of  the  Commission  hereunto  annexed,  we  have 
called  Mary  the  Wife  of  George  Dutton,  a  Person  of 
unsound  Mind,  before  us ;  and  we  have  this  10th  Day 
of  June,  1824,  assigned  James  Delves  to  be  her 
Guardian,  by  whom  she  may  answer  the  Plaintiff's 
Bill  and  defend  this  Suit,  and  the  Answer,  of  &c.  (as 
in  Guardians  to  Infants)  (a). 

Peter  Shakerley. 
George  Leigh. 

Where  a  Feme  Covert  is  in  the  State  above-mentioned,  and 
deserted  by  her  Husband,  an  Order  must  be  obtained  as  of 
course,  by  Motion  or  Petition  to  the  Rolls,  to  put  in  her 
Answer  separate  from  her  Husband,  without  which  the 
Answer  cannot  be  regularly  filed. 

As  incidental  to  the  Pleadings,  it  would  be  improper  to 
pass  over  without  Notice  the  Amendment  of  an  Answer  Sled 
of  Record :  any  Alteration  in  a  Proceeding  sanctioned  by 
the  Oath  of  a  Party  or  of  a  Stranger,  has  been  regarded 
with  great  Jealousy ;  in  small  and  immaterial  Matters  (b) 
the  Course  of  the  Court  formerly  was,  to  allow  the  Record 
to  be  altered,  and  in  some  Instances  to  be  taken  off  the 
File,  re-ingrossed  and  re-sworn.  Where  a  Defendant  had 
mistaken  a  Fact  or  a  Date,  the  Court  gave  leave  to  amend 
the  Record,  and  so  in  Mistakes  of  Names,  or  in  the  In- 
grossment  of  the  Answer  (c),  and  it  has  been  allowed  upon 

(a)  Ant.  548.  (c)  2  P.  Wins.  426.    9  Ves. 

(6)  Bunb.  248.  365.  J  0  V«».  284.  1 1  Ves.  63. 
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Discovery  of  new  Matter  (a),  or  Surprise  (b) ;  but  in  the 
Case  of  Answers,  as  of  Pleas  put  in  upon  Oath,  the  Court, 
for  obvious  Reasons,  will  not  easily  suffer  any  Change  to  be 
made  (c J.     Lord   Thuiiow,  in  many    Instances,  refused 
Leave  to  amend  an  Answer  (d) ;  and  by  the  more  recent 
Decisions  of  Lord  Eldon,  when  a  Defendant  comes  to  de- 
prive the  Plaintiff  of  the  Benefit  to  which  he  is  entitled 
from  the  Answer  upon  record,  the  Court  has  held  it  more 
proper  to  keep  the  first  Answer  upon  the  File,  that  Justice 
may  be  done  in  every  Point  of  view  in  which  the  Answer 
was  sworn ;  and  the  Course  has  since  been,  and  the  general 
Practice  now  is,  to  allow  a  Defendant  by  a  Supplemental 
Answer  to  state  what  he  can  to  correct  or  vary  his  former 
Answer,  instead  of  the  old  Form  of  amending  the  Record, 
or  taking  it  off  the   File  (e).      Where   a  Supplemental 
Answer  will  operate  to  the  Prejudice  of  the  Plaintiff,  Lord 
Eldon  has  held  it  to  be  Matter  of  great  Difficulty  to  per- 
mit it  to  be  filed,  though  the  Court  be  inclined  to  yield  to 
the  Application ;  if  the  Object  be  to  remove  out  of  the 
Plaintiff's  Way  the  Effect  of  a  Denial,  or  to  give  him  the 
Benefit  of  an  Admission,  material,  perhaps  conclusive,  to 
enable  him  to  obtain  a  Decree  (f)  ;  and  before  a  Defendant 
will  be  allowed  to  withdraw  a  Statement  beneficial  to  the 
Plaintiff,  the  Court  must  be  satisfied  that  Justice  demands 
such  a  Benefit  to  the  Defendant ;  to  secure  that  Effect,  and 
to  enable  the  Court  to  judge  of  the  Reasonableness  of  the 
Application,  the  Party  applying  for  this  Permission  has  in 
every  Instance  been  required  to  give  a  precise  Statement 
of  what  he  wishes  to  put  upon  the  Record  (g) ;    and  it 
should  be  further  remarked,  that  an  Amendment  of  an  An- 
swer  will  not  be  permitted  after  an  Indictment  for  Per- 

(a)  Ainbl.292.  JO  V*s.  401.  (d)  2  Vcs.  &  Bea.  2$6. 

(b)  1   Eq.  Ca.  Abr.  29.    2  (e)  1  Bro.  C.  C.419.  8V<*. 
Hro.  C.  C.619.  3  Atk.  522.         79.    JO  Vcs.  285.  401. 

(c)  Rod.    Tr.     Ch.    262.  (/)  2  Ve*.  &  Bea.   2o7. 
Coop.  ;J32.'                                         (.£■)  J  9  Ves.  630. 
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jury  preferred  or  threatened  in  order  to  avoid  the  Indict- 
ment (a) ;  at  Law  it  has  been  held  that  upon  an  Indictment 
for  Perjury  in  an  Answer,  to  which  Exceptions  have  been 
taken  and  a  second  Answer  put  in  giving  an  Explanation, 
that  nothing  can  be  assigned  as  Perjury,  which  is  explained 
by  the  second  Answer,  because  the  latter  makes  that  which 
was  at  first  Perjury,  no  Perjury  at  all  (6);  upon  which  Lord 
Eldon  expressed  a  Doubt,  but  that  the  Habit  of  this  Court 
is  to  consider  an  insufficient  Answer  as  no  Answer ;  if  the 
Exceptions  produce  an  Explanation,  the  two  are  taken  as 
one  Answer,  and  in  favour  of  a  Person  accused,  the  Court 
might  hold  them  as  one  Answer,  containing  the  Explana- 
tion, with  the  Assertion  constituting  the  Charge ;  but  his 
Lordship  expressed  great  Difficulty  in  acceding  to  the  Pro- 
position, for  that  the  Permission   to  file  a   Supplemental 
Answer  ought  to  have  no  Influence  on  a  Prosecution  for 
Perjury  (c).  Upon  an  Application  for  Leave  to  file  a  Supple- 
mental Answer,  supported  by  an  Affidavit  that  Defendant 
had  taken  Possession  of  Part  only  of  the  Premises  in  ques- 
tion, having  previously  sworn  in  his  Answer  to  have  been 
in  Possession  of  the  Whole,  and  that  the  Mis-statement 
was  merely  from  not  conceiving  it  to  be  material,  the  Mo- 
tion was  refused,  without  an  Affidavit,  that  when  the  De- 
fendant swore  to  his  former  Answer,  he  meant  to  swear  to 
the  Fact,  in  the  Sense  he  then  desired  to  be  at  liberty  to 
swear  to  (d) :  and  where  the  Supplemental  Answer  is  per- 
mitted to  correct  a  Mistake,  it  is  held  strictly  to  a  Mistake 
dearly  sworn  to,  and  probable  in  itself  (e).     On  a  Defen- 
dant's Affidavit,  that  at  the  Time  of  putting  in  his  former 
Answer,  he  had  no  Recollection  of  a  Fact,  which  he  had 
discovered  since,  Leave  was  given  to  file  a  Supplemental 
Answer  (/) :  and  in  Schedules  annexed  to  an  Answer,  where 

(a)  1  Bro.  C.  C.  419.  2Ves.  (d)  1  Ves.  and  Bea.  149. 
and  Bea.  257.    1  Cox.  28 J.  (e)  2  Ves.  and  Bea.  163. 

(b)  1  Sid.  418.  2  Keb.  516.  (/)  2   Ves.  and  Bea.  256, 

(c)  2  Ves.  and  B*a.  166.257.  Dick.  33. 185.  1  Bro.C.C.  418. 
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a  material  Error  had  been  discovered  in  taking  the  Accounts 
before  the  Master,  upon  Petition  and  Affidavit  accounting 
for  the  Error,  the  Defendants  were  allowed  to  put  in  a  Sup- 
plemental Schedule  (a) ;  but  the  Court  will  not  suffer  itself 
to  be  taken  by  Surprise,  and  under  Colour  of  correcting  an 
Error,  allow  a  Defendant  by  Supplemental  Answer  to  make 
a  new  Defence  inconsistent  with  his  former  Answer :  where 
Leave  was  given,  and  a  Supplemental  Answer  was  filed, 
which  not  only  corrected  the  Mistake,  but  also  set  out  a 
fresh  Account  inconsistent  with,  and  materially  altering  the 
Account  stated  in  the  former  Answer,  making  out  a  totally 
new  Case,  and  not  supported  by  the  Affidavit  upon  which 
the  Order  for  filing  the  Answer  was  made,  Lord  Eldon 
brevi  Manu  ordered  the  Supplemental  Answer  to  be  taken 
off  the  File  (6).  Where  a  Defendant  by  Answer  admitted 
the  Title  of  the  Vendor,  and  afterwards  discovered  a  Will 
supposed  to  affect  the  Title,  whether  he  would  be  allowed 
by  Supplemental  Answer  to  take  the  Objection,  has  been 
dotibted  (c)  :  after  a  general  Admission  of  Assets,  where  a 
Claim  has  come  in,  exceeding  the  Amount  of  the  Assets, 
upon  Application  for  Leave  to  file  a  Supplemental  Answer, 
supported  by  an  Affidavit  of  the  special  Circumstance, 
Leave  has  been  given,  but  without  Prejudice  as  to  what 
Effect  the  Admission  in  the  former  Answer  ought  to  have 
at  the  Hearing  (d) ;  and  after  a  general  Admission  of  As- 
sets, Leave  has  been  given  to  amend  the  Answer,  by  quali- 
fying the  Admission  to  pay  Debts,  if  they  do  not  exceed  a 
certain  Sum ;  (e)  if  a  strong  Case  be  made  out,  the  Court 
will  relieve  the  Executor  from  his  Admission  of  Assets, 
as  in  the  Instance  of  Money  placed  in  a  Banker's  Hands, 
who  fails,  to  obviate  an  Admission,  a  Mistake  must  be  prov- 
ed, and  that  the  Circumstance  on  which   the    Executor 


{a)  i  Madd.  404.  (rf)   Skerritt  v  Wellington. 

(b)2  Ves.  and  Bea.  167.  Jan.  1807.  MSS.  Dick.  57a 

(c)  2  Mcri.  57.  (<?}  2  Bro.  C.  C.  619. 
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relied,  failed  (a).  Where  there  has  been  a  mere  Mistake 
in  the  Name,  an  Answer  has  been  allowed  to  be  taken  off 
the  File  and  re-sworn,  and  a  Defendant  has  been*  allowed  in 
availing  himself  of  the  Mistake,  to  correct  a  Fact  sworn  to 
in  the  Answer ;  the  Court  holding  that  he  was  not  bound  by 
the  Answer,  has  allowed  it  to  be  taken  off  the  File,  by  the 
Description  of  a  Writing  purporting  to  be  an  Answer  (6) ; 
and  an  Answer  intitled  the  Answer  of  five  Defendants, 
where  there  were  six,  has  been  ordered  to  be  taken  off  the 
File,  although  a  Year  had  elapsed  (c).  An  Application  to 
swear  an  Answer,  purporting  to  be  the  joint  Answer  of  five 
Defendants, as  the  Answer  of  three  only,  has  been  refused(<Z). 
Recently,  where  the  Answer  was  entitled,  the  Joint  and 
several  Answer  of  two  Defendants,  but  sworn  by  only 
one  (i),  it  was  ordered  to  be  received  as  the  Answer  of  the 
Defendant  who  swore  it  without  striking  out  the  Names  of 
those  who  refused  to  join  (f) ;  but  where  the  Words,  "  to 
the  Bill  of  Complaint/1  were  omitted  in  the  Title  of  the 
Answer,  it  has  been  taken  off  the  File  (g) ;  an  Answer  has 
been  allowed  to  be  taken  off  the  File  to  be  amended  and 
re-sworn,  upou  an  Undertaking  to  swear  the  same  Answer 
and  upon  Payment  of  Costs  {h) ;  but  it  should  be  observed 
that  wherever  an  Answer  is  amended,  although  it  be  only  in 
the  Title,  the  Answer  so  amended  must,  in  the  Case  of  a 
Peer,  be  again  attested  upon  Honour,  and  in  the  Case  of  a 
Commoner,  re-sworn,  before  it  can  be  filed  (t). 

To  file  a  Supplemental  Answer,  an  Order  must  be  pre- 
viously obtained  by  special  Motion  on  Notice,  or  by  Peti- 
tion, stating  the  Supplemental  Matter,  supported  by  the 
Defendant's  Affidavit  of  the  special  Facts  and  Circum- 
stances, upon  which  the  Application  is  grounded,  and  an 

(«)  lBro.C.C.487.  lVes.85.  (/)  2  Ves.  and  Bea.  310. 

\b)  1 1  Ves.  62.  (g)  Coop.  249. 

(c)  1  Bro.  Rep.  83.  (A)  1  Madd.  Rep.  269. 

(d)  3  Madd.  C.  C.  399.  (0  1  Ves.  and  Bea.  186. 

(e)  1  Madd.  Rep.  265- 
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Allegation,  that  at  the  Time  of  putting  in  the  former  An- 
swer, the  Defendant  did  not  know  the  Circumstance  upon 
which  he- makes  the  Application,  or  any  other  Circum- 
stance upon  which  he  ought  to  have  stated  the  Fact  other- 
wise (a)  ;  it  should  be  observed,  the  Whole  of  the  Supple- 
mental Matter  must  be  comprised  in  the  Affidavit,  which 
must  be  filed  at  the  Affidavit  Office,  and  an  Office-Copy 
taken,  and  if  necessary,  an  Affidavit  of  Service  of  the  Notice 
or  Petition  upon  the  Plaintiff's  Clerk  in  Court,  and  proper 
Instructions  given  by  Brief  to  Counsel;  upon  the  Ap- 
plication the  Solicitor  must  attend  the  Court;  probably 
in  an  adverse  Suit,  the  Minutes  made  upon  the  Hearing 
would  require  strict  Attention,  and  in  settling  them,  the 
whole  of  the  Supplemental  Matter  must  be  set  out,  and  in 
strict  Conformity  thereto,  the  Order  must  be  drawn  up, 
passed,  and  entered  at  the  Register  Office,  and  served  upon 
the  Plaintiffs  Clerk  in  Court,  and  the  Supplemental  An- 
swer must  be  signed  by  Counsel,  ingrossed,  and  sworn  at 
the  Public  Office,  or  taken  by  Commission  in  a  Country 
Cause,  and  the  Order  left  with  the  Defendant's  Clerk  in 
Court,  to  authorize  him  to  file  the  Supplemental  Answer. 

Lastly,  it  should  be  observed,  that  if  a  Defendant  an- 
swer to  any  Part  of  the  Bill  to  which  he  has  demurred,  he 
waives  the  Benefit  of  the  Demurrer  (A)  ;  or  if  he  pleads  to 
any  Part  of  a  Bill  before  demurred  to,  the  Plea  will  over- 
rule the  Demurrer  (c;;  nor  can  a  Defendant,  by  Answer, 
claim,  what  by  Disclaimer  he  has  declared  he  has  no  Right 
to :  a  Plea  or  Answer  will  overrule  a  Demurrer,  and  an  An- 
swer a  Plea;  and  if  a  Disclaimer  and  Answer  are  incon- 
sistent, the  Matter  will  be  taken  most  strongly  against  the 
Defendant  upon  the  Disclaimer  (d). 

If  the  Plaintiffs  should  apply  to  the  Court,  on  the  Ad- 

{a)  8  Ves.  79.  10  Ves.  401.  (c)  2  Bro.  P.  C.  20. 

2  Ves.  and  Bea.  163,  256.  (d)    Red.     Tr.    Ch.    258. 

(6)  3  P.  Wnw.  79.    2  Atk.  Coop.  310. 
157. 
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mission  of  the  Defendants  the  Executors,  of  any  Sums 
standing  in  their  Names,  or  in  the  Name  of  their  Testator, 
in  die  Public  Funds,  to  have  the  same  transferred  to  the 
Accountant-General  in  Trust  in  the  Cause,  the  Defendants 
must  by  Counsel  appear  on  the  Motion,  if  they  intend  to 
object  to  the  Transfer.  But  as  it  is  not  probable  that  any 
Objection  can  be  made  to  the  Application,  it  will  perhaps 
be  unnecessary  to  appear  thereon.  When  the  Order  is 
drawn  up,  passed,  and  entered,  Application  should  be  made 
to  the  Plaintiffs'  Solicitor  for  the  Order,  which  must  be  left 
at  the  Accountant-General's  Office,  to  have  Tickets  made 
out,  by  which  the  Transfer  may  be  made ;  without  these 
Tickets  the  Accountant-General  will  not  receive  the  Stock, 
nor  will  the  Bank  of  England  permit  a  Transfer  into  his 
Name.  The  Transfer  Tickets  must  be  taken  to  the  Bank, 
and  the  Transfer  may  be  made,  either  by  the  personal  At- 
tendance of  the  Executors  there,  or  by  their  Attorney,  duly 
empowered  by  a  Letter  of  Attorney  from  the  proper  Office 
in  the  Bank.  When  the  Stock  is  transferred,  the  Ac- 
countant-General has  Certificates  thereof,  which  he  files  at 
the  Report  Office,  and  delivers  Office-Copies  to  the  Soli- 
citor. 

The  Court  adopts  as  a  general  Rule*  the  Investment  in 
the  91.  per  Cent.  Consols  Annuities,  as  most  beneficial  to 
the  Suitors  of  the  Court,  and  never  varies  from  this 
Rule  without  special  Circumstances  (a);  but  where  the 
Dividends  were  directed  to  be  paid  to  the  Tenant  for  Life 
in  January  and  July,  the  Court  ordered  the  Investment  to 
be  in  the  31.  per  Cent.  Reduced  Annuities,  which  are  pay- 
able at  those  Periods  (b). 

MICHAELMAS    TERM,    1820. 

In  this  Term  a  Bill  of  Revivor  being  filed,  occasioned 
by  the  Death  of  one  of  the  Plaintiffs,  against  a  Defendant 
entitled  to  Letters  of  Administration,  after  he  has  been 
served  with  Subpoena,  an  Appearance  must  be  entered  for 

{a)  4  Madd.  191.  (b)  4  Madd.  189. 
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him  in  the  usual  Course  (a).  If  the  Bill  should  be  to  re- 
vive only,  in  general  it  may  not  be  necessary  to  put  in  any 
Answer,  the  Plaintiffs  will  revive  the  Cause,  by  obtaining 
an  Order  for  that  Purpose  as  of  course,  on  the  Time  for 
answering  bang  expired,  unless  the  Defendant  obtains  an 
Order  for  Time  to  Answer  (6);  and  as  upon  an  original 
Bill,  he  is  entitled  to  all  the  three  Orders  for  Time  (c) : 
but  if  the  Bill  filed  should  be  a  Bill  of  Revivor  and  Sup- 
plement, and  if  the  new  Matter  require  an  Answer,  the 
Defendant  must  put  in  an  Answer  (tf);  upon  which  the 
Plaintiffs  will  obtain  an  Order  that  the  Cause  may  stand 
revived:  after  a  Decree,  a  Defendant  upon  putting  in  an 
Answer,  may  obtain  an  Order  to  revive  (e) ;  or  on  Death 
of  Plaintiff  if  not  revived,  the  Bill  be  dimissed  with  Costs. 

When  all  the  Answers  are  filed,  and  the  Plaintiffs  have 
replied,  and  served  Subpoenas  to  rejoin,  as  the  Plaintiff 
cannot  amend  his  Bill,  but  by  special  Application,  shewing 
that  using  all  due  diligence  on  his  part,  and  those  employed 
by  him,  he  was  not  in  a  Condition  to  apply  sooner  (/);  it 
would  be  advisable  for  the  Defendant's  Solicitor  to  lay  a 
Brief  of  the  Pleadings  before  Counsel,  to  consider  the  Evi- 
dence required  to  support  the  Defendant's  Case.  If  Wit- 
nesses are  to  be  examined  in  Town,  the  Course  of  Pro- 
ceeding to  prepare  and  file  Interrogatories,  the  Examination 
of  those  Witnesses,  and  other  incidental  Matters,  partake 
so  much  of  the  like  Course  on  the  Part  of  the  Complain- 
ant, that  a  Reference  to  a  former  Part  of  this  Work  will  be 
sufficient  (g). 

The  Plaintiff's  Bill  of  Costs  shews  that  a  Supplemental 
Bill  was  filed,  occasioned  by  the  Bankruptcy  of  one  of  the 
Defendants.  The  Defendant's  Bill  comprises  no  Proceed- 
ings on  that  Subject,  it  being  presumed  that  the  Assignees 

(a)  3  Atk.  690.    2  Bro.  C.  (tf)  1 1  Ves.  312. 

C.  127.  («)  1  Meri.  154.  Dick.  28. 

(6)  3  P.  Wins.  348.  1  Ves.  10  Ves.  406.   1  Tarn.R.  258. 

180.  (J)  6  Madd.  106. 

0?)  Red.  Tr.  Ch.  72.  (g)  Ante,  190. 
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Answer  was  filed  by  the  Solicitor  under  the  Bankruptcy, 
And  as  the  Solicitor  has  been  sufficiently  instructed  in  the 
Manner  generally  of  putting  in  an  Answer,  it  seems  to  be 
unnecessary  to  state  any  Thing  further  on  this  Head. 

An  Answer  not  replied  to  being  taken  as  true,  the  Course 
of  the  Court  is  not  to  allow  that  Defendant  to  examine  Wit- 
nesses in  Court,  or  by  Commission. 

If  the  Plaintiff  has  not  issued  any  Commission  for  the 
Examination  of  Witnesses  in  the  Country,  and  the  Defen- 
dant has  Witnesses  to  examine,  who  reside  above  twenty 
-Miles  from  London,  beyond  which  the  Examiners  have  no 
authority  to  act  (a),  the  Plaintiff  having  the  Privilege  of 
first  suing  out,  and  the  Carriage  of  a  Commission  to  ex- 
amine Witnesses  (i),  in  which  the  Defendant  is  at  liberty 
to  join  and  Examine  (c) :  if  the  Plaintiff  has  no  Witnesses 
to  examine  in  the  Country,  or  neglects  or  refuses  to  issue  a 
Commission,  or  if  his  Witnesses  reside  at  a  great  Distance 
from  the  Defendant's  Witnesses,  or  if  he  has  been  guilty 
of  any  very  gross  Irregularity  in  the  Execution  of  a  former 
Commission  to  examine  (d) :  the  Defendant  for  the  Purpose 
of  examining  Witnesses  above  twenty  Miles  from  London, 
must  by  Motion  as  of  course,  or  more  conveniently  by  Peti- 
tion to  the  Master  of  the  Rolls,  (see  Petition^)  obtain  an 
Order  for  a  Commission  to  examine  Witnesses,  with  the 
usual  Directions  for  the  Plaintiff's  Clerk  in  Court,  in  four 
Days  to  join  and  strike  Commissioners'  Names,  or  in  de- 
fault that  a  Commission  may  issue  ex  parte,  with  liberty 
to  execute  it  in  Term  Time ;  the  Order  must  be  drawn  up, 
passed,  and  entered  at  the  Register  Office,  and  a  Copy 
served  with  the  usual  Formalities  upon  the  Plaintiffs  Clerk 
in  Court,  and  the  original  Order,  with  a  List  in  Writing  of 
■the  Names  of  four  Persons  as  Commissioners  on  the  Part 

(a)  Dick.  231.  (c)  Dick.  793. 

(*)  1  Prax.  Aim.  17.  3  Atk.         (d)  Toth.  16.  3  Prax.  Aim. 
593.  62. 

Vol.  I  o  o 
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of  the  Defendant,  left  with  the  Defendant's  Clerk  in  Court, 
the  Latter  by  a  Note  in  writing,  will  call  upon  the  Plaintiff's 
.Clerk  in  Court,  for  Commissioners1  Names  on  the  Part  of 
the  Plaintiff;  the  Clerks  in  Court  for  the  Respective  Parties 
-being  each  furnished  with  the  Names  of  four  Commissioners, 
they  join  in  Commission  by  entering  the  eight  Names  in 
their  Commission  Books  (a)  ;  the  Names  of  the  Persons 
proposed  as  Commisooners»by  the  Plaintiff,  are  sent  by  the 
Defendant's  Clerk  in  Court  to  the  Defendant's  Solicitor, 
and  if  any  Apprehension  be  entertained,  that  some  undue 
Advantage  may  be  taken  by  the  Appointment  of  an  impro- 
per Person  in  this  Stage  the  Objection  should  be  taken  (b) : 
when  the  Defendants'  Clerk  in  Court,  has  received  Instruc- 
tions tot  reducing  the  List  of  Names,  he  informs  the  Clerk 
in  Court  for  the  other  Side,  that  he  is  ready  to  strike  Com- 
missioners* Names ;  the  Commission  Book  with  the  Entry  of 
the  Names  of  the  Commissioners  is  then  produced,  and 
two  of  the  Names  on  each  Side  are  struck  through  with 
the  Pen,  by  the  respective  Clerks  in  Court ;  when  the  De- 
fendant's Clerk  in  Court  sues  out  the  Commission,  he  has 
of  course  the  Carriage  of  it,  and  his  Clerk  in  Court  first 
•strikes  out  one  of  the  Plaintiff's  Commissioners'  Names,  and 
the  Plaintiff's  Clerk  in  Court  then  strikes  out  one  of  the 
Defendant's  Commissioners'  Names,  and  so  alternately,  one 
'and  the  four  remaining  are  appointed  Commissioners :  if  the 
Plaintiff's  Clerk  in  Court  after  Service  of  the  Order,  re- 
fuses to  join  in  Commission,  by  not  giving  Commissioners' 
Names,  the  Defendant's  Clerk  in  Court  is  at  liberty  to 
make  out  and  seal  an  ex  parte  Commission,  directed  to  his 
own  Commissioners;  but  if  the  Adverse  Clerk  in  Court 
joins  in  Commission,  and  afterwards  refuses  to  strike  Com- 
Jmis6ioners,  Names,  an  Application  must  be  made  by  Peti- 
tion, with  the  Names  annexed,  to  the  Master  of  the  Rolls, 

(a)  Ord.  Cane.  Bea.  Ed.  (b)  1  Swaast.  166.     IWik 

113.  C.  C.  155, 
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to  strike  Commissioners1  Names,  which  is  answered  as  of 
course,  by  striking  out  two  of  the  Petitioner's  Commis- 
sioners' Names,  see  Petition,  and  the  Defendant's  Clerk  in 
Court  then  strikes  out  ad  libitum,  any  two  of  the  other 
Party's  Commissioners,  and  the  Commission  is  made  out 
directed  to  the  four  remaining  Commissioners,  the  printed 
Forms  of  the  Oaths  directed  by  the  Commission  to  be  ad- 
ministered to  the  Commissioners,  and  their  Clerks  is  al- 
ways annexed  (a),  and  also  a  Label  expressing  the  Names 
of  the  Commissioners,  .the  Return  of  the  Writ,  and  to 
whom  Notice  of  the  Execution  is  to  be  given ;  if  the  Com- 
mission issues  ex  parte  Notice  is  not  required ;  the  Com- 
mission is  made  returnable  on  a  general  Return-Day,  on  a 
Day  certain  in  Term,  or  without  delay,  if  taken  out  in  the 
Vacation  and  returnable  without  delay,  it  does  not  expire 
the  first  Day  of  the  following  Term,  it  may  be  continued 
in  execution,  the  whole  of  that  Term  till  the  last  Return  (b) ; 
in  Practice,  however,  it  has  been  found  convenient  to  limit 
the  Time  for  the  Return  of  Commissions  returnable  with- 
out delay :  the  Vice-Chancellor  has  recently  laid  down  as 
a  general  Rule,  that  such  Commissions  must  be  returned 
before  the  third  Return  of  the  following  Term  (c) ;  it  should 
not  escape  the  Attention  of  the  Solicitor,  that  a  Commis- 
sion to  examine  Witnesses  cannot  be  executed  in  Term 
Time  without  leave,  which  is  granted  of  course,  and  should 
always  form  Part  of  the  Application,  and  of  the  Order  for 
the  Commission. 

If  the  Commission  be  a  Joint  Commission,  the  Solicitor 
wing  out  the  Commission,  usually  arranges  with  his  own 
Commissioners  the  Time  and  Place  for  executing  it,  of 
which  a  Notice  in  Writing  sui^cribed  by  two  or  more 
Commissioners,  must  be  served  upon  all  the  Parties  joining 
in  Commission  as  directed  by  the  Label,  fourteen  Days 

(a)  Ord.  Cane.  Bea.  fid.  32?.        (b)  3  Ack.  £93f 
(c)  1  Sim.  and  Stu.  95. 

o  o  g 
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previous  to,  and  exclusive  of  the  Day  appoipted  for  the 
Execution ;  and  in  a  Bill  of  Interpleader  Notice  by  a  De- 
fendant to  the  Plaintiff,  and  not  to  the  other  Defendant  is 
regular  (a);  the  Notice  may  be  to  the  following  Effect, 

We  whose  Names  are  hereunto  subscribed,  having 
received  a  Commission  issuing  out  of  and  under  the 
Seal  of  the  High  Court  of  Chancery  to  us  and 
others  directed,  for  the  Examination  of  Witnesses  in 
a  certain  Cause  tliere  depending  between  Peter  Brooke, 
Plaintiff*,  and  George  Delves,  Defendant,  This  is  to 
give  you  Notice,  that  we  will  execute  the  said  Com- 
mission on  the  behalf  of  the  Plaintiff  Peter  Brooke, 
{or  Defendant,)  at  the  House  of  Thomas  Leeke,  known 
by  the  Sign  of  the  King's  Arms,  situate  at  Middlewich, 
in  the  County  Palatine  of  Chester,  on  Monday  the 
\§ih  Day  of  July  instant,  at  Hie  Hour  of  ten  d Clock 
in  the  Forenoon  of  the  same  Day,  when  and  where  you 
and  your  Commissioners  may  be  present,  if  you  please : 
Doled  Mh  of  July,  1824. 

To  George  Delves,  Esq.  Ralph  Leycester, 

The  above  named  Defendant.  George  Bostock. 

The  Witnesses  to  be  examined  may  be  produced  by 
Summons,  if  they  will  voluntarily  attend,  or  compelled  by 
Summons  and  Subpoena  to  testify  if  they  are  unwilling  to 
give  Evidence ;  this  Summons  must  be  signed  by  two  or 
more  of  the  Commissioners,  and  directed  to  the  Witness  by 
Name,  and  personally  served  upon,  and  left  with  each  Wit- 
ness, a  reasonable  and  sufficient  Time  before  the  Day  ap- 
pointed for  the  Execution  of  the  Commission,  usually  with 
one  Shilling  conduct-Money ;  for  the  former  Purpose,  the 
following  Form  will  be  sufficient: — 

(a)  1  Cox.  4  25. 
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In  Chancery. 

Between  Peter  Brooke  Esq.  Plaintiff, 

and 
George  Delves  Esq.  Defendant. 

"  Whereas  we  have  received  a  Commission  issuing 
out  of  and  under  the  Seal  of  the  High  Court  of  Chan- 
cery at  Westminster ;  to  us  and  to  others  therein  named 
directed,  for  the  Examination  of  Witnesses  in  a  Cause 
depending  in  the  said  Court,  and  now  at  issue  between 
Peter  Brooke  Plaintiff,  and  George  Delves  Defen- 
dant. And  whereas  we  are  informed,  that  you  whose 
Names  are  hereunder  written,  are  material  Witnesses 
on  behalf  of  the  said  Plaintiff  Peter  Brooke.  We 
therefore,  by  Virtue  of  tlie  said  Commission,  do  hereby 
will  and  require  you  and  each  of  you,  severally  and 
personally  to  be  and  appear  before  us  the  said  Com- 
missioners, or  any  two  or  more  of  us,  at  the  House  of 
Thomas  Leeke,  known  by  the  Name  or  Sign  of  the  King's 
Arms,  situate  at  Middlewich,  in  the  County  of  Chester^ 
on  Monday,  the  19th  Day  of  July  instant,  at  the  Hour 
of  ten  of  the  Clock  in  the  Forenoon  of  the  same  Day, 
then  and  there  to  be  examined  as  Witnesses,  and  to 
testify  the  Truth  according  to  the  best  of  your  Know- 
ledge, for  and  on  the  behalf  of  the  said  Plaintiff*, 
Peter  Brooke ;  And  you  are  then  and  there  to  attend, 
and  not  to  depart  until  you  have  been  examined  on 
the  Part  of  the  said  Plaintiff  Peter  Brooke,  and 
herein  you  are  not  to  fail.  Dated  this  4th  Day  of 
July,  1824. 

To  Thomas  Brought  on.  -  Ralph  Leycester, 

And  John  Man  waring.  George  Bostock. 

Copies  of  the  Summons  and  the  Notice  should  be  care- 
fully kept  by  the  Person  who  served  them. 

And  where  the  Witness  resides  at  any  considerable  Dis- 
tance, his  reasonable  Expences  must  be  paid  or  tendered 
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to  him,  he  might  otherwise  not  attend,  or  if  he  does,  he  might 
refuse  to  give  Evidence  until  his  Expences  are  actually  paid 
or  a  Tender  made  (a)  ;  but  it  may  be  proper  to  remark,  that 
no  Process  of  contempt  lies  for  a  Disobedience  to  the  Sum* 
mons  (ft) ;  the  better,  and  more  regular  Course  to  enforce 
the  Attendance  of  an  unwilling  Witness,  is  by  Subpoena, 
to  testify ;  and  if  Peeds,  Papers,  Vouchers,  or  Writings,  are 
in  the  Custody  of  a  Witness,  the  Production  must  be  enforced 
by  Subpoena  duces  tecum,  accompanied  with  the  Commis- 
sioner's Summons,  in  which  the  documentary  Evidence  should 
be  as  specifically  as  in  the  Subpoena  set  forth,  Instructions 
for  which  will  be  found  in  a  former  Part  of  this  Work  (c) ; 
this  Subpoena  and  Summons  must  be  personally  served 
upon  each  Witness,  by  delivering  to  him  the  Writ  under 
Seal,  and  the  Commissioner's  {Summons,  tendering  at  the 
same  Time  one  Shilling  for  conduct-Money,  or  if  he  lives  at 
a  Distance  his  reasonable  Expences :  if  the  Witness  having 
been  regularly  served  with  a  Subpoena  neglects  or  refuses 
to  attend  the  Commissioners  (<2) ;  or  appearing  refuses  to 
be  sworn  (e) ;  or  if  sworn,  to  give  Evidence,  or  to  assign 
a  sufficient  Reason  for  withholding  his  Testimony,  or 
to  produce  the  documentary  Evidence  described  in  the 
Subpoena,  a  Certificate  in  writing  of  such  neglect,  or  re- 
fusal must  be  obtained  from  the  acting  Commissioners,  and 
an  Affidavit  of  the  Personal  Service  of  the  Subpoena  and 
Summons  made  and  filed,  and  an  Application  made  by 
Motion  upon  Notice  for  an  Order,  upon  the  Witness  to  at- 
tend the  Commissioners  at  his  own  Expence,  or  if  the  Com- 
mission be  closed,  to  attend  the  Examiner  in  Town,  or  in 
Default,  that  he  stand  committed  to  the  Prison  of  the  Fleey, 
or  to  the  Custody  of  the  Serjeant  at  Arms  (/) ;  the  Order 
must  be  drawn  up,  passed,  and  entered  at  the  Register 

(a)  Sir.  1054.  (d)  Gilb.  For.  1 45.  Dick.  60. 

(b)  Dick.  334.  (?)  12  Ves.  20). 
*     (c)  Ant.  pa.  1 92.                          If)  12  Ves.  201 . 
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Office,  and  a  Copy  personally  served  upon  the  Witnesses, 
shewing  the  original  Order  passed  and  entered,  and  Inter- 
rogatories for  his  Examination  must  be  filed  at  the  Ex- 
aminer's Office  as  in  a  Town  Cause,  and  if  the  Witness  sits 
out  in  Contempt,  the  same  Course  of  proceeding  to  enforce 
the  Order,  as  in  a  Town  Cause  must  be  followed  (a) ;  if 
the  Witness  in  fraud  of  the  Subpoena  secrete  the  Deed, 
parol  Evidence  may  be  given  of  the  Contents, 

The  Commissioner*  and  Witnesses  having  met  at  the 
Time  and  Place  appointed  by  the  Notice,  the  Commission, 
whieh  till  that  Time,  should  remain  under  Seal,  must  be 
delivered  by  the  Solicitor  to  the  Commissioners  one  of 
whom  breaks  the  Seal  and  reads  it  to  the  Others,  the  four 
Commissioners  named  in  the  Commission  usually  attend, 
one  attending  on  each  Side  would  be  sufficient  to  execute 
the  Commission,  but  to  provide  against  the  non-Attendance 
of  any  Commissioner  for  the  adverse  Party,  the  Solicitor 
having  the  Carriage  of  the  Commission  would  act  prudently 
in  securing  the  Attendance  of  his  own  Commissioners,  for 
although  any  two  Commissioners  having  the  Custody  of 
the  Commission,  may  act  in  the  absence  of  all  the  other 
Commissioners,  yet  the  presence  of  two  Commissioners  with 
the  possession  of  the  Commission,  or  a  Duplicate  of  the 
Commission,  is  indispensable. 

In  carrying  the  Commission  into  effect,  the  Commis- 
sioners first  administer  the  Oaths  prescribed  by  the  Com- 
mission to  each  other,  and  afterwards  to  the  Clerks  em* 
ployed  by  them  in  transcribing  and  ingrossing  the  Deposi- 
tions of  the  Witnesses.  Interrogatories,  as  in  a  Town 
Cause  (8),  prepared  and  signed  by  Counsel  (i),  and  in- 
grossed  on  Parchment,  with  the  Counsels'  Name  subscribed, 
are  exhibited  by  the  Solicitors  for  the  Parties  joining  in 
Commission,  to  the  Foot  of  each  Skin  of  which,  the  acting 
Commissioners  sign  their  Names;  the  Practice  formerly, 

(a   Ant.  pa.  104.  (c)  Ord.  Caoc.  Be.  Ed.  273, 

(6)  Ant.  pa.  190.  312. 
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"torus  to  prepare  Interrogatories  for  both  the  Original  and 
crossJExamination,  before  the  Commission  was  opened,  but 
the  modern  Practice  in  Country  Causes,  is  to  supply  Inter- 
rogotaries  from  Time  to  Time,  until  the  supply  of  Wit- 
nesses  is  exhausted :  and,  says  Lord  Eldon,  the  Court  has 
acted  upon  Examinations  so  taken  and  returned  (a). 

The  Title  of  the  Depositions  preparatory  to  the  Examina- 
tion of  the  Witnesses,  is  drawn  up  by  one  of  the  Clerks* 
and  written  upon  Paper  Brief-wise  in  the  following  Form. 

u  Depositions  of  Witnesses  produced,  sworn, 
and  examined,  <$*c."  (6) 

If  a  Commissioner  is  to  be  examined  as  a  Witness,  he  must 
be  examined  by  the  other  Commissioners  before  any  Wit- 
ness is  examined,  after  which  he  may  proceed  in  the  Ex- 
ecution of  the  Commission ;  if  other  Witnesses  have  been 
examined  previously,  his  Deposition  will  be  irregular,  and 
may  be  suppressed  (c)  ;  and  so  if  a  Clerk  to  the  Commission 
is  to  be  examined,  his  Examination  must  precede  that  of  any 
other  Witness,  except  a  Commissioner  under  the  same  Com- 
mission (d)  ;  and  if  a  Plaintiff,  or  a  Defendant,  or  a  co-De- 
fendant is  to  be  examined,  the  Order  for  his  examination 
must  be  produced  to  the  Commissioners :  when  a  Peer  is 
to  be  examined  as  a  Witness,  he  must  be  so  on  Oath  (e), 
and  the  like  of  a  Peeress. 

The  Solicitor  suing  out  the  Commission  is  entitled  to 
have  his  own  Witnesses  examined,  before  those  produced 
on  the  other  Side :  previous  to  a  Witness  being  examined, 
the  Solicitor  prepares  a  Note  in  Writing,  of  the  Name  of 
the  Witness,  his  description,  place  of  Abode,  and  Age,  and 
to  which  of  the  Interrogatories  he  is  to  depose ;  and  to  give 
the  opposite  Party  an  opportunity  of  cross-examining  him,  a 

(a)  19  Vea.  554.  (e)    1  P.  Wms.  143.    Dick. 

(b)  Vol.  II.  pa.  123.  21.    2  Salk.  512.    2  Madck 

(c)  2  Ch.  Ca.  68,  79.  79.     Peake  Eo.  1 1. 
(<Q  1  Vera.  369. 
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Note  in  Writing  is  delivered  to  the  adverse  Solicitor;  the 
Commissioners  then  call  the  Witness  before  them,  and  di- 
rect all  other  Persons  to  withdraw  from  the  Room  during 
the  Examination,  leaving  the  Commissioners  their  sworn 
Clerks  and  the  Witness,  to  themselves ;  and  if  a  Person 
named  a  Commissioner  refuses  to  qualify,  he  must  not  be 
suffered  to  be  present  (a).  One  of  the  Commissioners 
taking  the  Interrogatories,  and  producing  them  to  the  Wit- 
ness, reads  the  Title  of  them  to  him,  and  administers  the 
following  Form  of  Oath,  the  Witness  laying  his  right  Hand 
on  the  Bible  or  New  Testament 

You  shall  true  answer  make  to  all  such  Questions  as 
shall  be  asked  of  you  on  these  Interrogatories,  without 
Favour  or  Affection  to  either  Party,  and  therein  you 
shall  speak  the  Truth,  the  whole  Truth,  and  nothing 
but  the  Truth. 

So  help  you  God  I 

The  Form  of  Oath  may  be  varied  as  the  Case  requires, 
fend  the  Substance  turned  into  an  Affirmation,  for  a  pro* 
fessed  Quaker,  thus : 

» 

You  shall  solemnly,  sincerely,  and  truly  declare  and 
affirm  (6)  to  ail  such  Questions,  fyc.  ■ 

When  a  Witness  has  been  examined  upon  the  Interroga- 
tories of  the  Party  producing  him,  if  he  is  to  be  cross-ex- 
amined, he  ought  not  to  be  suffered  to  go  at  large,  until  the 
latter  Examination  has  taken  place. 

The  Witness  being  sworn,  his  Name,  Description,  Ad- 
dition, and  Age  are  written  down  on  the  same  Paper,  under 
the  Title  of  the  Depositions,  and  the  Deposition  or  Answer 
to  each  Interrogatory  distinctly  taken  down  in  Writing  by 
the  .Clerks,  thus: 

(a)  15  Ves.  380.  (b)  8  Geo.  e.  6. 
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Depositions    of   Witnesses    produced,    sworn,    and 

examined,  dee. 

Peter  Brooke,  of  Mere,  in  Hie  Parish  of  Eostherne, 
in  the  County  Palatine  of  Che$terf  Esq.,  aged  forty 
Years  and  upwards,  a  Witness  produced,  $£> 

To  the  first  Interrogatory,  this  Deponent  saith,  %c 
See  Title, '  Depositions '  (a). 

The  Deposition  of  each  Witness  should  be  carefully 
read  over  to  him,  or  he  should  be  permitted  to  peruse  and 
consider  what  he  has  sworn,  so  that  the  Sense  of  the  Wit* 
ness  may  be  taken  ex  re  nata,  that  if  upon  Revision,  any 
Errors  appear,  or  upon  Recollection,  the  Witness  objects  to 
the  penning  of  the  Statement  of  the  Deposition,  it  may  be 
rectified  (b).  It  seems  that  Commissioners  are  not  bound  to 
examine  each  Witness  upon  all  the  Interrogatories,  they  are 
not  bound  to  divest  themselves  entirely  of  all  Discretion,  as 
to  what  is  and  what  is  not  legal  Evidence  (c),  nor  to  judge 
what  Interrogatories  are  impertinent  and  what  not,  but  to  ex* 
amine  upon  the  Interrogatories  as  they  find  them,  according 
to  their  Commission.  If  a  Witness  demurs,  or  objects  to  bang 
examined,  the  Commissioners  must  return  the  Demurrer, 
(though  not  an  appropriate  Term,  bong  as  Lord  Eldon 
says,  nothing  more  than  a  Tender  of  Reasons  for  not  an- 
swering the  Question)  (d)  with  the  Commission  (e)  :  Such 
Demurrers  are  set  down  in  the  Paper  like  other  Demur- 
rers (f),  and  come  on  to  be  argued  before  the  Court,  and 
pay  die  same  Costs  if  overruled,  but  held  to  very  strict 
rules  (g) ;  and  the  Facts  upon  which  a  Demurrer  is  founded 
must  be  verified  by  Affidavit,  if  they  do  not  appear  on  the 
Face  of  the  Interrogatory  (h) :  a  Witness  may  object  to 

(a)  Vol.  2.  pa.  123.  (/)  Mos.   195.  228.     3 

(*)  Prac.  Reg!  90,  91.  Madd.  121.  128. 

(e)  13  Ves.  515.  (g)  2  Atk.  523.    2  Swan*. 

(d)  2  Swanst.  202.  1 95. 216. 

(e)  I  Madd.  Rep.  265.  {h)  Mos.  230.    1  Madd.  123. 
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aoewer  Questions  which  have  a  direct  Tendency  to  crimi- 
nate^ or  render  him  liable  to  Penalties  (a). 

If  the  Commission  be  adjourned  to  another  Day  and 
Place,  and  Witnesses  are  examined,  a  Memorandum  or  En- 
try of  such  A^ournment  should  be  made,  which  the  acting 
Commissioners  must  sign,  and  the  Time  and  Place  where 
such  Examinations  were  taken  ought  to  be  mentioned  and 
net  forth  in  the  Title  of  Uie  respective  Depositions. 

The  Witnesses  must  subscribe  their  Christian  and  Sur- 
names, or  Marks,  to  the  paper  Drafts  of  their  several  Depo- 
sitions ;  after  which  the  whole  are  ingrossed  by  the  Clerks 
upon  Parchment,  and  each  Witness  sets  his  Name  to  his  own 
Deposition,  and  the  acting  Commissioners  also  subscribe 
their  Names  to  each  Skin  of  Parchment. 

Books,  Deeds,  Vouchers,  and  other  documentary  Evidence 
are  produced  and  proved  at  the  Execution  of  the  Commis- 
sion, or  enforced  by  Subpoena  duces  tecum.  After  a  Deed, 
&&  has  been  produced,  it  becomes  an  Exhibit,  and  a  Cer- 
tificate to  the  following  effect  is  indorsed  thereon,  and  signed 
by  two  of  the  Commissioners  as  follows : 

In  Chancery.  Between  Peter  Brooke,  Esq.  Plaintiff, 

and 
George  Delves,  Esq.  Defendant. 

16th  July,  1834,  at  the  Execution  of  a  Commission 
for  the  Examination  qf  Witnesses  in  this  Cause, 
this  Paper  (or  Parchment  Writing)  was  produced 
and  shewn  to  Thomas  Dutton,  a  Witness  sworn  and 
examined,  and  by  him  deposed  unto  at  the  Time  of  his 
Examination,  on  the  Complainant's  behalf  (and  was 
also  produced  and  shewn  to,  &c.  If  two  Witnesses 
are  examined.    A  Witness,  &c)  before  us 

Ralph  Leycester. 
George  Bostock. 

(a)  16  V<*.  269. 
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-  The  Depositions  ingrossed  upon  Parchment,  must  be 
carefully  examined  and  compared  with  the  Paper  Draft 
of  the  Depositions,  which  are  usually  sealed  up,  and  one 
Part  of  them  delivered  to  one  of  the  Plaintiff's  Commis- 
sioners, and  the  other  Part  to  one  of  the  Defendant's  Com- 
missioners, to  be  closely  kept  until  Publication  passes  in  the 
Cause :  two,  but  more  frequently  all  the  acting  Commis- 
sioners subscribe  their  Names  to  each  Skin  of  Parchment 
containing  the  Depositions  and  also  the  Interrogatories, 
which  being  annexed  to  the  Commission,  with  the  Schedule 
of  Oaths,  a  Return  is  then  made  to  the  Commission  by  two 
or  more  of  the  acting  Commissioners,  by  indorsing  on  the 
Back  of  the  Commission,  about  the  middle,  and  subscribing 
their  Names,  thus :  - 

The  Execution  of  this  Commission  appears  in  a 
certain  Schedule  (or  Schedules,  if  more  than  one) 
hereunto  annexed. 

Ralph  Leycester. 
George  Bostock. 

The  Commission,  with  the  Oath,  Interrogatories  and 
Depositions  annexed,  must  be  closely  folded  up,  so  that  no 
Fart  of  the  Inclosure  can  be  read,  and  bound  together  with 
red  Tape,  at  the  Crossing  of  which  the  Commissioners  set 
their  Seals,  and  direct  it  to  the  Clerk  in  Court  at  the  Six 
Clerks'  Office,  in  Chancery-lane,  who  made  out  the 
Commission  for  the  Party.  The  Commission  thus  sealed  up, 
may  be  brought  up  to  Town,  and  delivered  by  one  of  the 
acting  Commissioners  into  the  Hands  either  of  the  Clerk  in 
Court  making  out  the  Commission,  or  of  his  Writing  Clerk, 
in  the  Six  Clerks'  Office,  without  Oath  of  the  safe  Custody,  and 
an  Indorsement  of  the  Receipt  from  the  Commissioner  is  writ- 
ten thereon :  or  delivered  by  one  of  the  acting  Commissioners 
into  the  Hands  of  a  careful  Person,  to  be  carried  to  the  Clerk 
in  Court,  who  when  the  Commission  arrives,  will  take  the  Bearer 
with  the  Commission  to  the  Master  at  the  Public-Office,  or  in 
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.his  Absence,  to  some  other  Master  before  whom  the  Bearer 
must  make  Oath,  "  thai  he  received  the  Commission  from 
tlte  Hands  of  one  of  the  Commissioners  therein  named,  and 
that  it  has  not  been  opened  or  altered  since  he  so  received  it  ,*" 
of  which  an  Indorsement  is  made  thereon,  as  follows:  —"  The 
8th  of  November 9 1824,  upon  the  Oath  of  Edward  Wilbra- 
ham,  before  S.  Cox?  The  Clerk  in  Court  then  takes  the 
Commission  from  the  Public-Office,  and  carries  it  to  his 
Seat  in  the  Six  Clerks1  Office,  where  it  remains  unopened 
until  Publication  passes  in  the  Cause :  or  in  the  Absence  of 
the  Clerk  in  Court,  the  Bearer  may  leave  the  Commission 
at  the  Public-Office,  in  Southampton  Buildings,  and  be  sworn 
before  the  Master  there  as  to  the  safe  Custody.  A  Fee  of 
five  Shillings  is  always  allowed  to  the  Person  bringing  up 
the  Commission;  or  if  the  Distance  be  considerable,  the 
reasonable  Expences  actually  paid. 

The  Expences  of  entertaining  the  Commissioners  and 
Clerks  at  the  Place  where  the  Commission  is  held,  are 
borne  equally  by  the  Parties  attending  and  joining,  but 
of  the  Witnesses,  by  the  Party  producing  them ;  and  if 
the  Expences  of  keeping  open  the  Commission  are  very  dis- 
proportionate, they  are  paid  by  the  Party  by  whom  they 
were  occasioned,  and  so  of  cross-examining  the  Witnesses, 
by  the  Party  needlessly  detaining  them. 

If  a  Foreign  Witness  is  unacquainted  with  the  English 
Language,  an  Order  must  be  obtained  by  Motion  of  course, 
qr  by  Petition  to  the  Master  of  the  Rolls,  appointing  an 
Interpreter,  who  is  sworn  by  the  Commissioners  to  interpret 
truly  the  Oath  to  the  Witness,  and  also  the  Depositions  of 
the  Witness,  which  are  taken  down  in  English  (a) ;  or  if 
the  Depositions  are  taken  down  in  the  Language  of  the 
Witness,  a  like  Order  must  be  obtained  for  a  sworn  Trans- 
lation into  English,  which  when  sworn  to  is  annexed  to  the 
Record  of  the  original  Deposition,  and  filed  therewith,  and 
an  Office-Copy  made,  which  by  Order  is  admitted  to  be 

(a)  Diok.  104.     4  firo.  C.  C.  90.    2  Cox,  288. 
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read  at  the  Hearing ;  but  the  Record  will  not  be  allowed  to 
be  taken  out  of  the  Six  Clerks'  Office,  for  the  Purpoae  of 
Translation  (a). 

The  Plaintiff  having  regularly  the  sueing  out  and  car- 
riage of  the  Commission,  is  to  appoint  the  Time  and  Place 
-for  carrying  it  into  Effect ;  but  if  the  Defendant  appre- 
hends that  the  Plaintiff  will  make  Delay  in  such  Appoint* 
ment,  he  may  apply  for  an  Order  for  a  Duplicate  of  the 
Commission ;  and  so  if  the  Plaintiff  or  his  Commissioners 
abuse  the  Carriage  of  the  Commission  by  making  unneces- 
sary Adjournments,  or  an  irregular  Examination  of  Wit- 
nesses, that  may  intitle  the  Defendant  to  a  Commission  of 
his  own,  and  to  the  Carriage  of  it.  When  due  Notice  of  exe- 
cuting the  Commission  is  given,  and  at  the  Day  appointed 
the  Commission  is  opened,  and  nothing  done,  and  no  Ad- 
journment made,  the  Commission  is  lost,  unless  the  other 
Side  will  agree  to  adjourn,  or  to  accept  fresh  Notice ;  but  if 
the  Commission  be  not  opened,  and  fresh  Notice  is  given, 
and  then  the  Commission  is  executed ;  this  is  a  regular  ex- 
ecution of  the  Commission :  where  only  one  Commissioner 
on  each  Side  meets,  and  the  Plaintiff's  Commissioner  having 
the  Carriage,  refuses  to  act,  the  Court  will  visit  die  Costs 
upon  the  Plaintiff,  and  renew  the  Commission  at  his  Ex- 
pense (6)  ;  or  allow  the  Defendant  to  sue  out  a  new  Com- 
mission and  give  him  the  Carriage  of  it ;  and  so  when  a 
Commission  is  lost  through  the  Default  of  him  who  has  the 
Carriage  of  it  (c),  or  if  due  Notice  be  given,  and  one  Side 
proceeds  and  examines,  and  the  other  Side  does  not,  but 
prays  a  new  Commission,  if  it  be  granted  he  shall  bear  all 
the  Charges  of  such  renewed  Commission  in  Court,  and  in 
the  Country,  as  well  for  the  Charge  and  Entertainment  of 
the  Commissioners  on  the  other  Side  as  of  his  own,  and  the 
former  shall  be  permitted  to  cross-examine  the 


(a)  7  Ve*.  292.  (?)  3  Prax.  Aim.  6& 

(b)  Ord.  Cane.  Bea.  Ed.  72. 
191. 
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^produced  by  him  that  renews  the  Commission,  but  if  the 
adverse  Party  examine  any  Witnesses  of  his  own,  thai  he 
shall  bear  his  own  Part  of  the  Charge,  because  he  has  equal 
benefit  by  the  Examination  of  his  own  Witnesses,  the 
Charges  of  the  Commission  to  be  upon  ascertained  reference 
to  the  Master,  by  the  Oath  of  the  Party,  or  of  him  who 
disbursed  the  Money,  but  he  at  whose  instance  a  Commis- 
sion to  examine  after  a  former  Commission  executed  and 
returned  is  renewed,  and  he  by  whose  default,  or  of  his 
Commissioners,  a  former  Commission  was  not  executed, 
and  is  therefore  renewed,  must  at  his  peril  examine  all  his 
Witnesses  upon  such  Commission,  or  in  Court,  by  the 
End  of  the  Term  wherein  that  renewed  Commission  is 
returnable  (a). 

If  the  Commissioners  on  both  Sides  attend  the  Execution 
of  the  Commission,  and  the  one  examines,  and  the  other 
neither  examines  nor  exhibits  Interrogatories,  he  shall  not 
afterwards  examine,  but  by  special  Order  (5),  and  the  like 
when  Defendant  joins  in  Commission,  and  his  Commit- 
Bkmers  do  not  attend,  or  if  Notice  be  given,  and  one  Side 
examinee,  and  the  other  Side  does  not,  no  new  Commission 
will  be  issued,  unless  the  Default  be  accounted  for,  and 
upon  the  usual  Affidavit  of  not  having  seen  or  heard  the 
Contents  of  the  Depositions  on  the  other  Side:  where  Wit- 
nesses have  been  suspected  to  be  interested  in  the  Suit,  a 
Defendant  has  been  allowed  after  examination  and  before 
publication,  to  examine  Witness  by  Commission,  as  to 
the  Fact  of  Interest  (c). 

Depositions  taken  before  Commissioners,  one  of  whom  is 
the  Solicitor,  or  Clerk  to  the  Solicitor  of  either  Plaintiff  or 
Defendant,  or  if  the  Clark  to  the  Commissioners  is  also 
Clerk  to  the  Solicitor  for  either  Party,  will  be  suppressed  (d). 

In  treating  of  the  Defence  to  Suits,  a  Cro89-BM  may  be 

(a)  On).  Ceoo.  Bet.  Ed.  72.         (c)  2  Madd.  Rop.  322. 
191.  (d)  Dick.  563, 793.  15  Ve*, 

(b)  1  Ch.  Ca.  274.  380.    4  Madd.  380. 
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A  as  a  Means  of  Defence  frequently  resorted  to  (a); 
by  allowing  a  Party  in  that  Shape  to  state  bis  own  Case 
more  to  his  advantage  than  he  could  by  Answer  (A).  And 
fay  compelling  from  the  Plaintiff  in  the  original  Suit,  a  Dis- 
covery of  Facts  resting  in  his  own  Knowledge,  which  may 
constitute,  or  greatly  assist  in  a  Defence  to  the  first  Suit, 
.where  by  the  Rules  of  Pleading  in  Equity,  the  Defendant 
might  not  be  able  to  avail  himself  of  the  Matter  of  Defence 
in  any  other  Shape  (c) ;  a  Cross-Bill  may  also  be  neces- 
sary to  obtain  a  Complete  Determination  of  a  Matter  al» 
ready  in  Litigation  in  the  Court;  as,  where  a  Question 
arises  between  Co-Defendants  in  the  original  Cause,  whose 
Interests  are  opposed  to  each  other,  so  that  a  complete 
Decree  cannot  be  made;  some  of  the  Defendants  must  file 
a  Cross-Bill  against  the  Plaintiff,  and  the  other  Defen- 
dants to  bring  the  litigated  Point  before  the  Court,  and 
sometimes  the  Court  directs  a  Cross-Bill  to  be  filed  (d); 
or  it  may  be  brought  to  have  an  Agreement  delivered 
up  or  cancelled,  which  it  is  the  Object  of  a  Bill  to  have 
specifically  performed  (e);  and  it  is  sometimes  filed  to  serve 
the  Purposes  of  a  puis  darrein  Continuance  at  Law,  thus 
where  after  Issue  joined,  an  Award  has  been  made,  or  a 
Release  obtained,  or  a  Certificate  by  a  Defendant's  Bank- 
ruptcy (y ),  not  being  in  issue,  the  Fact  cannot  be  proved 
vivd  voce,  or  sent  to  law,  but  it  may  be  put  in  issue  by  a 
Cross- Bill  (g) ;  but  it  should  seem  that  a  Party  cannot 
by  a  Cross-Bill  question  what  is  admitted  by  the  Answer  te 
the  original  Bill  (A) ;  neither  can  an  Answer  to  a  Cross* 
Bill  be  used  as  Fart  of  the  Answer  to  the  original  Bill,  but 
having  obtained  the  requisite  Discovery,  the  Defendant 
should  move  for  Leave  to  file  a  Supplemental  Answer(a). 

(a)  3  Atk.  812.     Mos.  382.  (f)  4  East.  413.     2  Smith. 

(6)  Red.  Tr.  Ch.  64.  Rep.  659.     9  East.  82. 

(O  Coop.  PI.  86.  (g)  Red.  Tr.  Ch.  64. 

(d)  Red.  Tr.  Ch.  65.  2  Ch.  (h)  2  Ves.  537. 

Ca.  248.    3  Atk.  1 10.  (0  2  Ves.  and  Bea.  10. 

(e)  J  Sim.  and  St  a.  1 90. 
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Bins  of  this  Description  must  be  filed  before  Publication 
has  passed  in  the  original  Cause,  unless  the  Plaintiff  in  the 
Cross  Bill  is  content  to  go  to  a  Hearing  upon  the  Deposi- 
tions already  published,  or  where  the  Bill  is  filed  by  the 
direction  of  the  Court  (a) ;  but  Publication  may  be  enlarged 
an  special  Application  (6).  Evidence  taken  in  the  Cross- 
Cause  relating  to  Matters  in  Issue  in  the  original  Cause,  ur 
not  allowed  to  be  read  after  a  Decree  in  that  Cause,  but 
such  as  does  not  relate  to  Matters  in  Issue  in  the  original 
Cause  has  been  received  (c) ;  and  where  no  Witnesses  are 
examined  in  the  original  Cause,  Depositions  to  the  same 
Matters  put  in  Issue  by  that  Cause,  may  be  read  at  the 
Hearing  of  the  Cross-Cause  (d)  :  where  the  original  Cause 
is  brought  on  and  heard  before  the  Cross-Cause,  if  the 
Cross-Bill  was.  filed  previously,  the  Decree  in  the  original 
Cause  may  be  varied  by  the  Decree  made  in  the  Cross- 
Cause  (e) ;  but  the  original  Cause  will  not  be  delayed*  by 
the  Cross-Bill,  unless  upon  special  Cause  shewn,  but  if  a 
Decree  is  made  in  the  original  Suit,  the  Plaintiff  in  the 
Cross-Bill  may  by  caveat  stop  the  Inrolment  of  the  De- 
cree, and  then  Petition  to  re-hear  the  original  Cause,  and 
bring  on  both  together  (/). 

Here  we  should  remark,  that  the  Plaintiff  in  the  original 
Cause,  has  a  Right  to  the  first  Answer,  and  may  Apply  to 
stay  Proceedings  in  the  Cross-Cause,  till  an  Answer  comes 
in,  and  the  obtaining  Orders  for  Time  to  answer  the  Cross- 
Bill,  does  not  waive  the  Right,  though  the  Plaintiff  in  the 
Cross?Cause  may  be  in  a  Situation  to  enforce  an  Answer 
in  that  Cause  (g) ;  usually  an  original  Bill  and  Cross- Bill 
proceed  to  a  Hearing  together,  and  if  an  Abatement  takes 
place,  previous  to  a  Decree  there  must  be  a  Bill  of  revivor 

(a)  3  Atk.  110.  Coop,  PL  (e)  Vin.  Abr.  Tit.  Decree, 
82.    1  Eq.  Ca.  Abr.  79.  0.  16. 

(5)  2  Ves.  336.  (/)  2  Ves.  577. 

(c)  3  Atk.  502.    Awbl.m         (g)  1  Turn.  Rep.  165. 

(rf)  8  Atk.  502. 

Vol.  I.  pp 
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ia  each  Cause,  but  after  a  Decree,  one  Bill  will  revive 
both  (a);  if  an  original  Suit  abates,  and  a  Cross-Bill  ia 
filed,  before  it  is  revived,  the  priority  of  Suit  is  lost  (6) ; 
ap  where  the  Plaintiff  in  the  original  Bill  amends,  after  the 
Cross-Bill  filed,  the  Cross-Bill  takes  precedence  (c). 
.  A  Cross-Bill  usually  states  the  original  Bill,  the  Pro- 
ceedings under  it,  and  the  Rights  of  the  Plaintiff  necessary 
to  be  made  the  Subject  of  Cross-Litigation,  oa  the  Ground 
of  resisting  the  Claims  of  the  original  Bill;  and 'it  in  all 
Respects  partakes  so  much  of  the  Formalities  of  an  original 
Bill,  that  a  Reference  to  that  Head  in  a  former  Part  of  this 
Work,  will  answer  every  Purpose. 

Publication  having  passed  in  the  Cause  by  Rule  or  Order, 
the  Solicitor  must  apply  for  Office  Copies  of  the  Deposi- 
tions of  the  Witnesses  examined  in  Town,  at  the  Exa- 
jpiner'p  Office  in  the  Rolls  Yard ;  and  of  those  Witnesses 
examined  by  Commission  in  the  Country  or  abroad,  to  his 
Clerk  in  Court  in  the  Six  Clerks'  Office,  and  before  he 
takes  them  away,  he  should  be  satisfied  that  they  have  been 
examined  with  the  Records,  and  properly  authenticated ; 
and  in  this  Stage,  he  will  have  an  Opportunity  of  looking 
into  the  Interrogatories  on  the  other  Side,  and  of  examin- 
ing into  the  Purity  of  the  Proceedings,  and  if  the  Interroga- 
tories should  be  leading,  or  if  any  Scandal  or  Impertinence 
be.  found,  he  should  take  the  proper  Course  to  suppresp  the 
Depositions,  and  to  expunge  the  repudiated  Matter:  and  any 
Irregularity  in  the  Examination  of  the  Witnesses,  should 
at  this  Period  be  enquired  into :  where  the  Interval  between 
the  Publication  and  the  Hearing  of  the  Cause  is  short,  the 
Court  will,  upon  Application,  give  Time  to  examine,  whe- 
ther the  Depositions  were  regularly  taken;  it  being  held  to 
be  too  late  to  object  for  Irregularity  at  the  Hearing  (d). 

(a)  Prac.  Reg.  Wy.  Ed.  (c)  2  P.  Wms.  435.  2  Alk. 
88.  218.    2  Cox.  371. 

(6)  Dick.  260.  (rf)  1  Swaost.  171.   )  Wils. 

C,  C.  155. 
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The  Defendant's  Solicitor  after  Service  of  the  Subpoena 
to  hear  Judgment,  should  search  at  the  Register's  Office,  the 
Book  of  Causes  set  down  for  hearing  in  Court  or  at  the 
Rolls,  to  inform  himself  how  far  off  the  Cause  stands,  and  to 
detect  any  Irregularity  in  setting  it  down.  Where  an  Insol- 
vent Court  Attorney  set  down  a  Cause  for  hearing,  and  served 
a  Subpoena  to  hear  Judgment*  before  Publication  had 
passed,  the  Subpoena  wasordered  tobe  quashed,  and  the  Cause 
struck  out  of  the  Paper,  and  the  Court  visited  the  Attorney 
with  the  Costs  of  the  Application  (a).  It  should  be  observed* 
that  a  Cause  cannot  regularly  be  set  down  before  Publication, 
though  it  may  by  special  Order,  and  is  sometimes  done  when 
Publication  is  enlarged  at  the  Instance  of  the  Defendant, 
but  so  as  not  to  hinder  the  Plaintiff  from  setting  down  the 
Cause ;  but  Publication  is  enlarged  of  Course  where  no 
Witnesses  are  examined  (b). 

If  a  general  or  special  Retainer  has  been  given  by  De* 
fendant  to  Counsel,  a  Brief  of  the  Pleadings  and  Deposi- 
tions, with  well-digested  and  appropriate  Observations  upon 
the  Points  raised  by  the  Pleadings,  with  all  the  Bearings  and 
References  to  the  Matter  in  Question,  should  be  prepared 
and  delivered  in  sufficient  Time  to  make  himself  Master  of 
the  Pacts;  with  regard  to  Retainers  generally,  here  wo 
should  remark  the  Observations  of  Lord  Eldon;  that  if  a 
Retainer  be  given  by  a  Party  against  whom  the  Counsel  baa 
been  employed  in  a  Cause  between  thesame  Parties,  the  Coun- 
sel before  accepting  it,  sends  to  his  former  Client,  stating  the 
Circumstance,  and  giving  him  the  Option ;  but  his  Lordship 
goes  on  further  to  observe,  that  it  ought  not  to  be  accepted 
if  the  Counsel  knows  any  thing  that  may  be  prejudicial  to  the 
former  Client,  though  he  rtfhses  to  retain  him  (c);  and  more 
recently,  that  if  a  Counsel  has  a  Retainer  from  one  Party, 
and  no  Brief,  that  if  he  takes  a  Retainer  and  Brief  from  the 

(a)  4  Madd.  126.  (c)  19  Ves.  274. 

{bye  Madd.  60. 
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other  Side,  ifwould  be  regular ,  giving  previous  Notice  to  the 
Party  who  first  retained  him,  but  that  it  might  be  a  Question 
whether  Notice  must  of  Necessity  be  given,  though  gene- 
rally so  understood  (a).  To  prevent  useless  and  heavy 
refreshing  Fees,  where  the  Cause  does  not  come  on  in  the 
Term  in  which  the  Briefs  are  delivered,  the  Solicitor  should 
attentively  watch  the  Progress  made,  and  a  sufficient  Time 
before  the  Cause  is  expected  to  be  in  thp  Paper  of  the  Day, 
he  should  deliver  the  Briefs  to  Counsel  to  attend  the  Hear- 
ing, with  Fees  commensurate  with  the  Difficulties  of  the 
Case.  The  Instructions  in  a  former  Part  will  be  sufficient 
for  all  the  Requisites  preparatory  to  the  Hearing  (A);  but 
where  there  is  a  well-grounded  Apprehension  that  the  Plain- 
tiff if  he  has  set  down  the  Cause,  will  not  appear  on  the 
Hearing,  an  Affidavit  that  a  Subpoena  to  hear  Judgment  has 
been  served  upon  the  Defendant  must  be  made  and  filed, 
•and  an  Office-Copy  taken ;  and  if  the  Plaintiff  does  not  ap- 
pear, upon  reading  the  Affidavit  of  Service,  the  Bill  will  be 
dismissed  with  Costs  (c)  ;  without  such  Affidavit,  the  Cause 
would  be  merely  struck  out  of  the  Paper  (rf),  with  the  Costs 
of  the  Day ;  which  by  very  ancient  Practice  is  a  liquidated 
Sum  of  61.  in  Court,  and  31.  6s.  8d.  at  the  Rolls ;  and  the 
Cause  restored ;  but  a  Solicitor  has  been  ordered  to  pay  not 
merely  the  Costs  of  the  Day,  but  all  the  Costs  occasioned 
by  his  refusing  to  appear  at  the  Hearing,  pursuant  to  an 
Undertaking  in  Writing,  with  the  Costs  of  the  Applica- 
tion (e). 

The  Instructions  before  given  (f)9  preparatory  to  the 
Hearing  on  the  Part  of  the  Plaintiff1,  may  convey  some  use- 
ful Admonition  to  a  junior  Practiser  for  the  like  Purpose ; 
to  which  may  be  subjoined,  that  if  the  Bill  has  been  dis- 

(a)  Ex  parte   Lloyd  in  re  (d)  5  Madd.  '21. 

Glover.     5  Vw.  1822.  MSS.  (e)  16  Ve*  133. 

(6)  Ant.  pa.  303.  (/)  Ant.  pa.  3W. 
(r)  17  Ves.  130. 
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missed  and  restored  upon  Payment  of  Costs,  an  Objection 
that  these  Costs  remain  unpaid,  will  come  too  late  at  the 
Hearing  (a) ;  and,  as  a  general  *Rule,  if  upon  the  Hearing 
it  appears  that  the  Bill  is  brought  for  a  Sum  beneath,  the 
Dignity  of  the  Court,  viz.  under  the  Sum  of  101.  or  40s. 
per  Annum  in  Land,  and  the  Defendant  has  neglected  to 
avail  himself  of  objecting  by  Demurrer,  on  a  summary  Ap- 
plication by  Motion,  the  Bill  may  at  the  Hearing  be  dis- 
missed with  Costs  (b) ;  the  Exceptions  to  this  Rule  are 
Charities  (c),  Fraud  (d),  or  a  disputed  Right,  as  in  the  In- 
stance of  a  Claim  of  6s.  for  Easter  Offerings  (i). 

As  connected  witli  the  Hearing,  it  should  be  observed, 
that  Matters  arising  out  of  Family  Disputes,  are  disposed 
of  by  the  Lord  Chancellor,  in  his  private  Room,  upon  the 
Application,  and  with  the  Consent  of  all  Parties.  This 
Course  Lord  Eldon  has  declared  to  have  been  the  uniform 
Practice  as  long  as  the  Court  has  existed,  and  that  what  is  so 
done,  is  not  the  Act  of  the  Judge,  but  of  the  Parties  them- 
selves, in  Family  Feuds  (/). 

The  Solicitor  must  attend  the  Hearing,  and  appear  by 
Counsel,  or  in  Default  a  Decree  nisi  would  be  pronounced, 
the  Consequences  of  which  we  have  explained  in  the  pre- 
ceding Pages  (y). 

The  Cause  being  heard,  and  a  Decree  pronounced,  the 
Court  Fees  for  all  the  Defendants,  whether  they  appear  by 
one  or  more  Solicitors,  by  Lord  Hardwicke's  Order?,  were 
10s.,  but  a  continued  Practice  has  been  held  to  annul  a 
written  Order  (A),  and  the  Fees  at  present  are  13s.  for 
each  Defendant  employing  a  separate  Solicitor.  The  Plain- 
tiff's Solicitor  usually  draws  up  the  Minutes  of  the  Decree, 
especially  if  it  be  in  his  Favour,  of  which  the  Defendant's 

(a)    Lorimer    v.     Lorimer,  {d)  Bunb.  17. 

Mk-laercas,  1823,  MSS.  (e)  4  Bro.  P.  C.  3H. 

(6)  2  Atk.  253.      2  Gwill.  (/)  Coop.  J  06. 

549.     Finch.  253.  (g)  Ant.  pa.  310. 

(c)  1  Eq.  Ca.  Abr.  75.  m.  (A)  1  Ves.  and  Bea.  327. 
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Solicitor  bespeaks  a  Copy ;  but  if  any  improper  Delay  or 
Neglect  is  incurred,  the  Defendant's  Solicitor  may  draw  up 
the  Minutes,  and  pass  and  enter  the  Decree,  for  which  Pur- 
pose he  must  leave  his  leading  Counsel's  Brief,  with  a  De- 
posit of  three  or  four  Guineas  with  the  Register,  and  the 
usual  Course  of  passing  and  entering  Decrees  in  adverse 
Cases  must  be  followed,  for  which  Instructions  will  b«  found 
in  a  former  Part  of  this  Work  (a).  In  amicable  Suits,  the 
Plaintiff's  Solicitor  bespeaks  the  Minutes  taken  down  by 
the  Register,  and  Defendant's  Solicitor  a  Copy;  if  any  Dif- 
ficulty arises,  an  Appointment  is  mac|f  with  the  Register; 
and  upon  an  Attendance  of  the  Solicitor  for  each  Party, 
the  Minutes  are  settled :  if  an  Application  to  the  Court 
should  be  necessary,  the  Course  to  be  pursued  has  been 
already  explained  (4).  When  the  Minutes  have  been  finally 
settled,  the  Plaintiff's  Solicitor  leaves  Instructions  with  the 
Register  to  draw  up  the  Decree,  of  which  if  the  Defendant's 
Solicitor  takes  a  Copy,  he  then  makes  an  Appointment  with 
the  Register  for  passing  the  Decree,  and  gives  Notice  in 
Writing  to  the  Defendants,  and  all  other  Solicitors  who  have 
taken  and  paid  for  OfSce-Copies:  the  Defendant's  Solicitor 
should  carefully  peruse  hisOflice-Copy,  to  see  that  his  Client's 
Interest  has  been  properly  taken  care  of.  The  Solicitors  for 
the  Plaintiffs  and  Defendants  attend  the  Register,  and  if  any 
immaterial  Alteration  or  Variation  as  of  course,  should  be 
required,  it  may  be  made  by  Consent:  after  the  Decree  has 
been  passed  and  entered,  Applications  to  rectify  the  Decree 
must  be  by  Petition  (c);  the  Register  will  then  pass  the  De- 
cree, and  the  Defendant's  Solicitor  should  examine  his  Office- 
Copy  with  the  original  Decree,  and  prevail  upon  the  Regis- 
ter to  sign  it ;  but  unless  the  Decree  is  entered,  or  left  with 
the  Entering  Clerks,  the  Register  will  not  in  all  Cases  sign 
the  Office-Copy :  before  the  Entry  is  made  it  should  not 
escape  the  Attention  of  the  junior  Ptactiser,  that  an  Office- 

(a)  Ant,  pa.  320.  (c)  4  Madd.  464. 

(6)  Ant,  pa.  317. 
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Copy  unsigned  is  not  accredited  dt  the  Accountant  Gene), 
ral's  Office,  nor  in  Strictness  acted  upon  at  an;  of  the  other 
Offices,  though  marked  Examined  by  the  Proper  Clerk  at 
the  Register-Office. 

It  may  be  useful  here  to  observe,  that  in  Contentions  be: 
tween  Creditors  and  Executors,  where  separate  Bills  have 
been  filed  to  take  the  Executor's  Accounts,  the  Proceedings 
in  one  of  the  Suits  will,  under  Circumstances,  be  stayed,  and 
the  Prosecution  of  the  Decree  in  the  other  Suit,  given,  to 
the  Plaintiff  in  the  first ;  and  if  the  Solicitor  in  either  of 
the  Causes  is  retained  on  both  Sides,  that  has  been  held  a 
strong  auxiliary  Reason  for  taking  that  Suit  out  of  his 
Hands  (a).  Where,  for  Instance,  pending  a  Suit  by  Cre- 
ditors, a  Bill  was  filed  by  the  Executors  on  the  15th  of 
December,  and  a  Decree  by  Consent  made  on  the  ££d 
following,  and  the  same  Solicitor  retained  for  all  Parties  in 
the  latter  Suit,  the  Prosecution  of  it  was  given  to  the  Cre- 
ditors (£). 

The  Decree  being  passed  and  entered,  it  is  incumbent  on 
the  Plaintiff's  Solicitor  to  proceed  before  the  Master  upon 
the  Enquiries  and  Directions  in  the  Decree.  The  Defen- 
dant's Solicitor  will  be  informed  of  these  Proceedings  by 
Warrants  served  on  his  Clerk  in  Court,  and  sent  to  htm : 
the  first  Proceedings  usually  taken  by  the  Plaintiff,  which 
requires  the  Defendant's  Attention :  in  a  Suit  for  taking 
Executor's  Accounts  are  the  several  Warrants  on  leaving,  and 
to  settle  the  Interrogatories  left  for  the  Examination  of  De- 
fendants the  Executors,  an  Office-Copy  of  which  Defen- 
dant's Solicitor  must  apply  for  to  the  Master's  Office :  there 
is  usually  a  standing  Form  in  most  Offices  (c).  If  the  In- 
terrogatories should  appear  to  be  improper,  the  Course  of 
Proceeding  has  been  pointed  out  (J) ;  but  if  they  are  of  the 
ordinary  Cast  and  not  objectionable,  when  the  Defendant's 
attends  the  Warrant  to  settle,  the  Master  will  allow 


(a)  5  Madd.  17.  (c)  Anl.  pa.  334. 

(A)  Ibid.  (d)  Ant.  pa.  339. 
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the  Interrogatories,  and  the  Plaintiff's  Solicitor  will  take 
and  File  the  Master's  Certificate  of  Allowance,  and  usually 
a  Time  is  then  appointed  for  Defendant  to  put  in  an  An- 
swer, or  as  it  is  termed,  an  Examination.  Addressed  to  a 
Junior  Practiser,  it  may  be  wholesome  to  apprize  him  in 
this  early  Stage  of  a  Rule  of  general  Application,  prevailing 
in  all  the  Offices,  that  no  Solicitor  is  entitled  to  Fees 
for  attending  on  any  Proceeding  before  the  Master, 
without  having  taken  an  Office  Copy  of  such  Proceed- 
ing (a). 

An  Examination  partakes  so  much  of  the  Nature  of  an 
Answer  to  a  Bill,  that  the  Instructions  in  the  preceding 
Pages,  for  preparing  and  framing  an  Answer  will  be  suffi- 
cient for  the  general  Purposes  of  preparing  an  Examina- 
tion to  Interrogatories  in  the  Master's  Office  (6) ;  as  applica- 
ble to  the  Latter,  it  may  be  useful  to  observe,  that  in  stating 
Accounts,  if  a  Defendant  has  set  forth  in  the  Schedules 
all  the  Receipts  and  Payments  down  to  the  Time  of  filing 
his  Answer,  he  must  in  his  Examination  state  only  the  sub- 
sequent Receipts  and  Payments,  and  carry  on  the  Account 
from  the  Foot  of  his  Answer,  to  the  Time  of  putting  in  his 
^Examination ;  for  although  the  Interrogatories  extend  to  a 
wide-sweeping  Inquiry  into  all  Receipts  and  Payments,  a 
Repetition  of  those  comprised  in  the  Schedule  to  the  An- 
swer, might  subject  the  Examination  to  a  Reference  for 
Impertinence  (6) ;  so  on  the  other  Hand,  a  defective  Ao- 
count  to  a  Reference  for  insufficiency,  and  if  for  the  Pur- 
poses of  spleen,  it  runs  into  Scandal,  it  might  be  referred 
and  expunged ;  an  Examination  is  subject  to  all  the  In- 
firmities of  an  Answer:  the  Admissions  should  be  so  framed 
that  the  Receipt  and  Application  should  form  one  Trans- 
action and  not  distinct  Matters,  and  should  be  unojlatu, 
otherwise  the  Admission  would  be  Evidence  of  the  Receipt, 
and  the  Application  must  be  proved  by  Evidence.  The  Ex* 

(a)  Com.  Rep.  on  Fees  15.  (c)  3  Madd.  US. 

(ft)  Ant.  139. 


AND  REMARKS.  089 

amination  being  put  in  upon  Oath,  in  all  Cases,  and  more 
especially  in  adverse  Suits,  the  utmost  Care  and  Attention 
is  required;  it  would  be  prudent  in  long  and  intricate 
Dealings  and  Transactions  to  call  in  the  Assistance  of 
an  Accountant,  and  upon  the  general  Tenor  and  Purport 
to  advise  with  Counsel,  but  the  Signature  of  Counsel  to  an 
Examination,  Lord  Eldon  has  decided  to  be  unneces- 
sary (a) ;  the  Frame  and  Formulae  of  an  Examination  will 
be  found  in  another  Fart  of  this  Work  (b) ;  the  Examina- 
tion must  be  ingrossed  on  Parchment  in  Words  at  length* 
and  the  Account  by  Schedules  in  Figures ;  when  it  has  been 
correctly  examined,  the  Defendant  must  sign  the  Ingros*- 
ment,  and  attend  at  the  Master's  Office,  to  whom  the  Cause 
is  referred  to  be  sworn  to  the  Examination,  for  which  ls» 
is  paid  for  the  Oath,  and  a  Fee  of  5s.  to  the  Clerk;  a  War- 
rant upon  leaving  must  be  taken  out  and  served  upon  the 
Clerks  in  Court  for  all  the  Parties  underwritten,  "  the  De- 
fendants the  Executors  have  left  their  Examination;"  if 
the  Defendants  reside  in  the  Country,  above  twenty  Miles 
from  London,  the  Examination  may  be  taken  by  Commie* 
sion,  for  which  Instructions  have  been  already  given  (c) ; 
and  the  Office-Copies  of  the  Examination  must  be  obtained 
from  the  Clerk  in  Court,  and  by  a  Decision  of  Lord  Eldon, 
the  Clerk  in  Court  of  a  Co-Defendant  is  in  titled  to  make 
Office  Copies  of  another  Defendant's  Examination  (d);  if 
the  Plaintiff  takes  out  a  Warrant  to  bring  in  the  Examina- 
tion, {the  Defendant's  Solicitor  must  attend  and  request 
further  Time  to  prepare  the  Examination,  which  the  Master 
will  allow  according  to  the  Exigencies  of  the  Inquiry,  or 
an  Order  for  further  Time  may  be  obtained  as  of  course, 
by  Motion  or  Petition  to  the  Master  of  the  Rolls;  and 
under  Circumstances  upon  Notice,  further  Time  may  be 
obtained,  and  in  all  Cases  the  Order  must  be  drawn  .up, 
passed,  and  entered,  and  served  upon  the  several  Clerks  in 

(a)  18  Vet.  287.  (c)  Ant.  pa.  341. 

(b)  Vol.  2,  pa.  131.  (J)  3  Ves.  and  flew  176. 


1 


586  PRACTICAL  DIRECTIONS 

Court ;  if  a  Defendant  should  ultimately  neglect  to  put  in 
his  Examination,  the  Plaintiff  may  resort  to  the  compulsory 
Proceedings  in  the  former  Part  of  this  Work  (a). 

If  upon  Perusal  of  the  Examination,  the  Interrogatories 
are  fully  answered,  and  the  Plaintiff's  Solicitor  is  satisfied 
with  the  Examination,  he  will  accept  it,  as  sufficient,  and 
proceed  in  the  Cause,  but  if  he  should  think  it  insufficient, 
he  will  obtain  as  of  Course  an  Order  of  Reference  to  a 
Master  to  look  into  the  Interrogatories  and  Examination, 
and  certify  whether  the  latter  be  sufficient  or  not,  and  he  will 
carry  that  Order  into  Effect  by  such  Proceedings  as  have 
been  before  treated  of  (6)  ;  and  if  the  Result  of  the  Re* 
ference  should  be  against  the  sufficiency  of  the  Examina- 
tion, a  further  and  full  Examination  must  be  put  in. 

If  the  Plaintiffs'  Solicitor  should  conceive  it  necessary  to 
have  all  the  Books  and  Papers,  which  relate  to  the  Mat- 
ters in  Question  in  the  Cause,  brought  in  before  the  Master, 
and  should  take  out  a  Warrant  for  that  Purpose,  the 
Books  and  Papers  required  must  be  scheduled,  and  de- 
posited in  a  Box,  with  a  Lock  and  Key ;  on  which  should 
be  written  the  Name  of  the  Cause,  and  what  it  contains,  as 
follows:  "  A.  against  B.  the  Defendant  B.'e  Box,  or  tie 
Defendant  B.*s  Books  and  Papers,"  &c  &c.  An  Affidavit 
must  be  made  by  the  Defendant,  stating  the  Books  and 
Papers  then  left  in  a  Schedule  to  his  Affidavit,  and  that 
they  are  all  the  Books  and  Papers  in  his  Custody  or  Power, 
or  that  he  ever  had,  relating  to  the  Matters  in  Question  in 
the  Cause  (c).  This  Affidavit  should  be  sworn  before  the 
Master  at  his  Chambers;  or  if  the  Defendant  is  in  the 
Country,  before  a  Master  Extra,  and  transmitted  to  the 
Solicitor  in  Town,  to  be  left  with  the  Box,  &c.  at  the  Mas- 
ter's Chambers;  a  Warrant  must  be  then  taken  out  on 
leaving  the  Defendants  Bocks  and  Papers*  Deeds  md 
Writings,  which   is   not  to  be  served  on  the  Plaintiffs' 

(a)  Ant.  pa.  340.  (c)  Ant.  pa.  347. 

(b)  Ant  pa.  843. 
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Clerk  in  Court:  If  a  Warrant  to  inspect  them  is  taken  out, 
without  which  no  Inspection  can  be  had,  the  Defendant's 
Solicitor  should  attend  to  give  the  requisite  Explanation, 
the  Master's  Clerk  is  intitled  to  a  Fee  of  six  Shillings 
and  eight-Pence  for  comparing  them  with  the  Schedule. 

The  Plaintiff  after  a  full  Examination  has  come  in,  will 
prepare  a  Charge  upon  the  Eaxcutors  of  the  personal 
Estate,  comprising  all  the  Sums  admitted  by  their  Answer 
and  Examination  to  have  been  received  by  them,  and  such 
other  Part  as  he  can  prove  to  have  come  to  their  Hands  by 
Evidence  aliunde,  and  also  Interest  upon  such  Balances 
as  remain  in  the  Hands  of  the  Executors  (a);  this  Charge 
he  will  bring  into  the  Master's  Office,  and  take  out  and 
serve  the  usual  Warrants  on  leaving  and  to  proceed,  the 
Defendant's  Solicitor  must  take  Office  Copies  of  the  Charge, 
and  attend  the  Master  upon  the  Plaintiff's  Warrants  to 
proceed ;  the  Charge  will  be  supported  by  reading  out  of 
the  Defendant's  Answer  and  Examination,  Admissions  of 
the  several  Items  charged,  and  by  such  other  Evidence  as 
the  Plaintiff's  can  produce  (6);  and  the  Defendant's 
Solicitor  must  be  prepared  to  state  to  the  Master  whatever 
Objections  he  may  have  against  the  Allowance  of  any  Item 
charged:  when  die  Charge  has  been  gone  through  and 
allowed  by  the  Master,  by  setting  his  Initials  at  the  Foot, 
the  Plaintiff's  Solicitor  takes  out  and  serves  a  Warrant  for 
the  Defendants  to  bring  in  their  Discharge ;  after  the  Ser- 
vice of  three  Warrants,  if  the  Defendants  neglect  or  refuse 
to  bring  in  their  Discharge,  they  will  stand  charged  in  Ac- 
count with  the  whole  Sum  allowed,  but  the  Master  will 
give  them  a  reasonable  Time  to  prepare  the  Discharge, 
and  the  Defendant's  Solicitor  must  take  out  a  Warrant  for 
that  Purpose,  which  he  must  serve  upon  the  Clerks  in  Court, 
for  all  the  Parties  interested  in  taking  the  Account,  and  he 
must  attend  and  state  a  Reason  for  extending  the  Time ; 
the  Discharge  should  be  brought  in  before  the  Report  is 

(«)  6  Ves.  620.   7  Ves.  124.  (b)  Ant.  359. 

II  Ves.  581. 
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settled,  but  as  a  Creditor  has  been  allowed  to  come  in  and 
prove  his  Debt,  even  after  the  Assets  have  been  apportioned 
and  transferred  (a) ;  the  Court,  upon  Application,  would 
make  a  like  Order  for  an  Executor  to  bring  in  his  Dis- 
charge before  the  Report  is  signed. 

The  Discharge  must  embrace  every  Sum  paid,  laid  out, 
or  expended  by  the  Defendants  in  their  Character  of  Ex- 
ecutors, with  the  Dates  and  Times  when  and  to  whom, 
and  for  what  Purpose  paid,  or  applied,  (similar  to  an  In- 
ventory in  the  Ecclesiastical  Court,)  and  also  every  other 
Claim  the  Executors  have  upon  the  personal  Estate ;  the 
Order  in  which  Assets  are  administered,  as  laid  down  in  a 
Work  of  distinguished  Merit,  has  been  before  treated  of  (6) ; 
the  Discharge  must  be  drawn  up  in  proper  Form  (c),  fair 
copied  and  left  at  the  Master's  Office,  and  the  usual  War- 
rants taken  out,  "  on  leaving  tJhe  Defendant 8  the  Executor's 
Discharge"  and  subsequently,  "  to  proceed  on  Defendants 
Discharge^  served  on  the  respective  Clerks  in  Court.  To 
support  the  Discharge,  the  Defendant  must  produce  before 
the  Master  Receipts  and  Vouchers  upon  proper  Stamps  for 
all  Payments  exceeding  forty  Shillings,  but  the  production 
of  Vouchers  impounded  in  the  Ecclesiastical  Court  have 
been  dispensed  with  by  Order,  and  supplied  by  Affida- 
vit (d) ;  by  the  Course  of  the  Court,  the  Defendant  is 
allowed  by  his  Answer  or  Examination  to  discharge  him- 
self upon  his  own  Oath,  in  respect  of  Sums  under  40s.,  (e)9 
so  ut  videtur  as  the  whole  do  not  amount  to  more  than 
1001.  (/),  but  he  must,  swear  positively  to  the  Fact,  and 
not  to  Belief  (g) ;  Receipts  for  Land  Tax,  Chief  Bent, 
and  Payments  of  the  like  Nature  must  be  produced,  and 
generally  the  Master  sets  his  Initials  to  all  Vouchers  to 
prevent  their  being  allowed  twice  over:  in  general  Practice 

(a)  1  Madd.  Rep.  529.  U)  2  Cb.  Rep.  249.  2  Vera. 

.    (b)  Art.ja.  356.  176.    7  Ves.  404. 

(c)  Vol.  2,  Tiu  Discharge.  (/)  J  Vera.  170. 

(<0  8  Ves.  110.  (g)  2  Atk.  410. 
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an  Answer,  Examination,  or  Affidavit  is  not  allowed  in 
proof  of  Sums-  above  40s.,  but  sub  modo  it  is  received* 
where  the  Application  of  a  Sutn  is  coupled  with  the  Ad-* 
mission;  if  he  says  on  such  a  Day  he  received  a  particular 
Sum  and  immediately  handed  it  over,  the  Whole  must  be 
taken  together,  but  not  if  the  Admission  stands  separate 
and  distinct  from  the  Application ;  the  Master  cannot  entet 
into  Evidence  in  explanation,  being  Evidence  to  contradict 
the  Answer  (a) ;  where  the  Master  has  not  allowed  in  the 
Discharge,  Payments  made  by  the  Executor  for  want  of  Evi* 
dence,  which  by  additional  Evidence  could  be  clearly  proved, 
but  the  Master  refuses  to  admit  a  distinct  Motion  should 
be  made,  that  the  Master  should  be  ordered  to  receive 
the  Evidence:  and  not  to  except  to  the  Report  (6) ;  the 
Master  may  by  his  Report,  state  the  Reason  why  he  has 
disallowed  a  Claim,  though  there  is  no  Direction  in  the  De- 
cree, to  state  special  Matter  (c).  A  Trustee  and  Executor 
is  intitled  to  all  reasonable  Expences  incurred  in  the  Ex* 
edition  of  the  Trust,  and  requires  no  Order  for  that  Pur- 
pose; but  the  general  Rule  is  that  a  Trustee  is  not  intitled 
to  Claim  any  Compensation  for  personal  Trouble  and  Loss 
of  Time :  if  it  be  such  as  not  to  be  undertaken  without 
Compensation,  a  special  Case  must  be  made  for  the  Court, 
before  the  Trust  is  accepted  (if);  nor  can  a  Trustee  denude 
himself  of  that  Character,  till  he  has  performed  the 
Trust  (e) :  in  the  Courts  of  Law,  Executors  having  Assets, 
are  liable  to  Funeral  Expenses,  although  they  have  given 
no  Orders  respecting  the  Funeral  (/) ;  and  the  Vice-Chan* 
cellor  has  expressed  a  Doubt  as  to  a  Husband  having  a 
Right  to  throw  a  Wife's  Funeral  Expences  on  her  separata 
Estate  (g);  Payments  for  Mourning  Rings,  though  not 
directed  by  the  Will,  have  been  allowed  under  the  Dis* 

(a)  7  Ves.  404,  587.  19  (</)  b  Madd.  90. 

Vcs.  583.  (*)  i  Ja.  and  Wa.  08. 

(6)  3  Madd.  43.  (/)  3  Caropb.  298. 

(0  4  Madd.  209.  (g)  6  Madd.  9J. 
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cretion  given  to  Executors  (a):  after  a  Suit  for  an  Account 
of  Assets,  the  Executor  has  not  been  allowed  Payment* 
voluntarily  made  without  Suit  (6) ;  and  it  seems  that  a 
Judgment  confessed  pending  a  Suit  will  not  be  allowed  in 
an  Account  of  Assets,  nor  after  a  final  Decree  (c) :  though 
the  Executors  would  be  admitted  to  stand  in  the  Place  of 
the  Creditors  so  paid  (d). 

If  there  are  any  queried  Items  in  the  Discharge,  they 
must  be  disposed  of,  and  the  Master  should  be  requested 
to  set  his  Initials  at  the  Foot  of  the  Discharge  when  it  is 
gone  through  and  allowed.  A  Co-Defendant  if  interested 
in  taking  the  Account  against  the  Executor,  may  be 
allowed  to  attend  the  Master  in  taking  the  Account  (e), 
any  Delay  or  Neglect  would  authorize  either  Party  to  take 
out  Warrants  and  proceed. 

The  Defendant  the  Mortgagee,  must  prepare  a  Claim 
for  Principal  and  Interest  due  upon  his  Security,  which  in 
the  usual  Form  (f)y  must  be  fair  coped  and  left  with  the 
Master,  and  Warrants  on  leaving  and  to  proceed,  taken  out 
and  served  upon  the  respective  Clerks  in  Court ;  the  Mort- 
gage Deeds  and  the  Evidence  taken  in  the  Cause  will  be 
sufficient  upon  the  Attendance  to  support  the  Claim  of 
Debt;  and  Evidence  in  the  Cause,  though  not  read  at  the 
Hearing,  may  be  received  by  the  Master  (g) ;  if  any  Dispute 
arises,  a  state  of  Facts  should  be  brought  in  by  the  Mort- 
gagee (h);  Warrants  taken  out  on  leaving,  and  successive 
Warrants  to  proceed  and  allow  the  Claim ;  the  Mortgagee 
may  examine  Witnesses  in  support  of  his  State  of  Facts, 
and  the  other  Side  may  cross-examine,  but  they  are  not 
allowed  to  examine  Witnesses  in  chief,  to  disprove  his  State 
of  Facts  (i). 

(a)  14  Ves.  364.  (e)  16  Ves.  49. 

(b)  1  Vera.  369.    Pre.  Ch.         (J)  Vol.  2,  Tit.  Charge. 
71),  188.  (g)  II  Ves.  564. 

(c)  1  Vera.  457.  10  Ves.  34.         (A)  Vol.  2,  pa.  416. 
(rf)  2  Ves.  j.  518.  t0  19  Ves  596. 


AND  REMARKS.  591 

As  connected  with  this  Head,  it  remains  to  subjoin  that  if 
the  Mortgagee  has  entered  into  Possession  of  the  Estate 
mortgaged,  and  by  his  own  Act  has  made  himself  account- 
able fbr<what  he  receives  in  Discharge  of  his  Principal  and 
Interest,  Annual  Rests  will  be  directed  (a);  but  such 
Direction  is  not  of  course;  under  special  Circumstances,  it  is 
ordered,  and  where  directed,  it  is  never  for  a  broken  Period 
but  from  the  Beginning ;  nor  where  the  Interest  is  in  Arrear 
when  the  Possession  is  taken  (6) ;  in  the  Course  of  the  gene- 
ral Practice,  the  Master  cannot  make  Rests  unless  specially 
directed  by  the  Decree  (c),  but  if  the  gross  Sum  received, 
exceeds  the  Interest,  in  taking  the  Account,  it  must  be  ap- 
plied tcf  sink  the  Principal  (d);  and  if  the  Mortgagee  in 
Possession  holds  over  after  Payment  of  his  Principal  and 
Interest,  he  will  be  considered  as  a  bare  Trustee,  and  be 
charged  with  the  Balance  and  Interest  from  the  Demand 
made,  or  filing  the  Bill  (e) ;  if  the  Mortgagor  is  suffered  to 
remain  in  Possession,  be  is  not  liable  to  account  for  the 
Rents,  though  the  Security  is  insufficient  (/) ;  a  Mortgagee 
will  be  allowed  in  his  Account  necessary  Repairs,  but  he  is 
under  no  Obligation  to  lay  out  Money  beyond  those  (g);  nor 
strictly  even  to  leave  the  Premises  in  as  good  Condition  as 
he  found  them  (A);  and  if  the  Title  is  impeached,  and  he  is 
put  to  Expense  in  supporting  the  Right  of  the  Mortgagee 
to  the  Estate,  he  may  add  it  to  the  Principal,  and  it  will 
carry  Interest,  at  the  same  Rate  as  the  Principal  Money 
lent  0,  so  for  Renewal  Fines  of  Leasehold .  Premises  he 
may  re-imburse  himself  out  of  the  Estate  (k)  ;  but  if  the 

(a)  2  Atk.  410,  534.  (/)  3  Atk.  244.    2  Ves. 

(b)  4  Madd.  254.    Coop.     andBea.252.    3  Ves.  25. 
238.     19  Ves.  383.  (g)  8  Atk  518. 

(c)  1  Madd.  Rep.  13.  (h)  1  AnsL  96. 

(«0  2  Atk.  254.    4  Madd.         (i)2  Aast.531.  3  Atk.  518. 
254.  (*)  2  Vera.  84.   f  Ball  anft 

(e)  1  Madd.  Rep.  266.  Bea.  202. 
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Mortgagee  in  Possession  grossly  mismanages  the  Estate,  he 
is  answerable  for  Wilful  Default;  thus,  if  he  turns  out  or 
refuses  a  sufficient  Tenant,  he  will  be  aeoountable(a) ;  and  so 
if  he  speculates,  it  must  be  at  his  own  Risk  (i) ;  a  Mortgagee- 
id  sot  allowed  to  make  a  Charge  as  Receiver,  if  he  himself 
has  personally  received  the  Rents  (c) ;  though  it  may  have 
been  agreed  that  he  should  be  paid  for  his  Trouble  in  re- 
ceiving them  (d),  and  a  Receiver  might  have  been  employed 
at  the  Expense  of  the  Mortgagor  (t) ;  but  if  he  actually  paid 
a  Bailiff  for  receiving  the  Rents,  he  will  be  allowed  the  Pay- 
ment^); if  Mortgage  Money  and  Interest  be  tendered  to  the 
Mortgagee  or  his  Executors,  Interest  ceases  from  the  Time 
of  Tender  made  (g) :  but  there  must  be  reasonable  Notice, 
as  six  Months,  and  a  personal  Tender,  if  no  Place  of  Pay* 
ment  is  mentioned;  and  the  Mortgagor  must  swear  that  he 
kept  his  Money  ready  to  prevent  Interest  running  on,  and; 
that  he  made  no  Profit  of  it  (A).  Interest  upon  Interest  is 
not  allowed  (i),  especially  if  there  is  a  subsequent  Incum- 
brancer, though  provided  for  in  the  Mortgage  Security  (iff): 
to  turn  Interest  into  Principal,  the  Interest  must  be  due,  and 
a  Writing  signed  by  the  Parties,  to  Charge  the  Land  (Z); 
but  under  an  Order  of  Reference,  and  a  Report  made  of 
what  is  due  for  Principal,  Interest  and  Costs,  Interest  will- 
be  subsequently  allowed  upon  the  Whole  .if  the  Parties  are 
Adult  (m) ;  an  Account  settled  by  the  Master  between  the 
Mortgagor  and  the  first  Mortgagee,  binds  the  second  Mori* 

<*)  1  Vera.  45.  (g)   1  Ch.  Ca.  29.     1  Eq. 

<i)  12  Ves.  493.  Ca*  Abr.  318. 

(c)  1    Vern.  316.    3  Atk.         (A)  2  P.  Wins.  378.  SAtk. 
&}&    2Sch.andLefr.30J.  00.    2  Ves.  372,  678. 

(d)  2  Atk.  120.  ft)  1  P.  Wins.  652.   3Bro.. 
00  2  Atk.  504.    10  Ves.     a  C.  440. 

405.  (it)  Arabl.  12.    2  Ed.  200. 

(/)    1  V*rn.  316.    3  Atk.     9  Ves.  271. 
51*.    3  Madd.  170.  (0  2  Atk.  332.  3  8a!k.  449. 

(wi)  2  Vern.  292. 
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gagfee,  unless  tinctured  with  Fraud  or  Collusion  (a).  It 
nay  be  useful  to  remark,  that  wherever  the  Mortgage  is 
executed,  if  the  Contract  is  to  pay  the  Mortgage  Money  in 
London,  the  Expence  of  remitting  the  Money  there  has  been 
holden  to  fall  upon  the  Mortgagor  (4) ;  lastly,  it  should  be 
observed,  that  after  a  Foreclosure  and  Sale,  an  Action  on 
the  Bond  for  the  Balance  opens  the  Foreclosure,  and  the 
Account  of  the  Rents  and  Profits  as  if  no  Sale  had  taken 
place:  but  where  the  Balance  was  trifling,  and  the  Sale  of 
long  standing,  the  Action  was  restrained  by  a  perpetual 
Injunction  (c) ;  so  long  as  the  Mortgagee  keeps  the  Estate, 
he  takes  the  Pledge  as  a  Satisfaction,  but  if  it  is  sold  fairly, 
and  proves  insufficient,  he  may  resort  to  the  Collateral 
Bond  to  recover  the  Deficiency  (d). 

If  the  Decree  directs  the  Master  to  distinguish  what  Part 
of  the  Testator's  personal  Estate  is  Principal,  and  what 
has  accrued  for  Interest,  it  may  be  shewn  by  the  Defen- 
dant's Discharge,  but  if  it  should  run  to  any  considerable 
Length,  it  would  be  more  conveniently  done  by  a  State  of 
Facts,  setting  out  the  Account  with  the  requisite  Accuracy, 
and  brought  in  by  either  Party,  and  the  usual  Warrants  on 
leaving,  and  to  Proceed,  taken  out  aiid  served  on  the 
*espective  Clerks  in  Court,  attended  and  allowed. 

The  Defendant's  Solicitor  is  not  required  to  attend  the 
Sale  of  the  Estates;  if  the  Plaintiff's  Solicitor  carries  on 
the  Gauge,  he  takes  upon  himself  to  conduct  the  Sale ;  but 
to  prevent  the  Estates  from  being  disposed  of  at  an  Under* 
value,  the  Attendance  of  the  Defendant's  Solicitor  may  be 
necessary  if  a  Receiver  of  the  Rents  and  Profits  has  not 
been  appointed:  after  the  Sale  is  over,  the  Plaintiff's  Soli- 
citor will  carry  in  a  further  Charge  of  the  Rents  and  Pro. 
fits  of  the  real  Estate,  received  by  the  Defendants  the  Ex- 

(d)  I  Eq.  Ca.  Abr.  12.  2  (c)  8  Ve*.  527.  13  Ves. 
Cb-Ca.  299.  198. 

(b)  I J  Ves.  314.  (d)  2  Bro.  C.  C.  125,  Dick, 

785. 
Vol.  I.  *  Q 
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ccutors,  down  to  the  Time  of  the  Purchaser  being  let  into 
Possession  and  Receipt  of  the  Rents;  an  Office- Copy  of 
which  must  be  taken  by  the  Defendant's  Solicitor,  and  the 
Plaintiff's  Warrant  thereon  attended,  and  when  the  Charge 
is  allowed,  the  Defendant   must  bring  in  his  Discharge, 
consisting  of  Payments  made  for  Taxes,  Repairs,  and  all 
other  Outgoings,  which  must  be  fair  copied  and  left  at  the 
Master's  Office,  and  the  usual  Warrants  on  leaving  and  to 
proceed,  taken  out  and  served  on  the  Plaintiff's  and  other 
Clerks  in  Court,  for  the  Parties  active  in  the  Cause;  the 
Receipts  for  Taxes,  Bills  and  Receipts  for  Repairs,  and  all 
other   Vouchers  must   be    produced,   and   the  Discharge 
proceeded    on    and   allowed.      When  the  Purchase   has 
been  absolutely  confirmed,  if  any  Dispute  arises  between 
the  Purchaser  and  the  Plaintiff's  Solicitor,  and  they  differ 
as  to  the  Conveyance,  the  Draft  of  the  Conveyance  must 
be  brought  into  the  Master's  Office  to  be  settled  by  him  as 
directed  by  the  Decree,  but  unless  the  Executors  are  made 
Parties,  it  is  not  necessary  for  those  Defendants  to  attend : 
if  they  do  attend,  Office  Copies  of  the  Draft  must  be  taken : 
these  should  be  carefully  perused,  and  the  Warrants  to 
settle  attended,   and  if  there  are  any  Objections  to  the 
Draft,  they  must  be  stated  to  the  Master,  and  disposed  of 
before  he  will  sign  the  Certificate  of  Allowance  (a) ;  when 
the  Conveyance  is  settled,  it  will  be  engrossed  in  the  Mas- 
ter's Office,  and  whatever  Defendant  is  made  a  Party,  his 
Solicitor  should  attend  the  Execution  by  him. 

The  Plaintiff's  Solicitor,  after  all  the  Directions  in  the 
decretal  Order  have  been  carried  into  Effect,  will  take  out 
a  Warrant  upon  preparing  the  Draft  of  the  Master's  Gene- 
ral Report,  and  the  Defendant's  Solicitor,  and  usually  the 
Solicitors  for  all  the  Parties  interested  in  taking  the  Ac- 
counts, upon  Service  of  the  Warrant,  apply  at  the  Master's 
Office  for  Copies :  the  Warrants  to  settle  the  Report  must 
be  attended,  and  any  Objections  to  the  Draft  must  be  stated 

^«)  Ant.  417. 
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to  the  Mas'er  before  it  is  settled  (a)  :  When  the  Report  is 
signed,  the  PI aintiff  takes  it  away  and  files  it  in  the  Report 
Office.  It  may  not  be  improper  to  observe  that,  upon  any 
Delay  or  Neglect,  any  Party  may  bespeak  the  Report  and 
proceed  in  the  Cause:  even  a  Creditor  or  a  Legatee  would  be 
allowed  to  prosecute  a  Decree  (fi).  The  Coarse  of  Pro- 
ceeding upon  Objections  and  Exceptions,  will  be  found  m 
a  former  Part  of  this  Work  (c).  When  the  Report  has 
been  confirmed  absolutely,  which  may  be  done  in  the  first 
Instance,  by  Consent  of  all  Parties,  the  Defendant's  Solicitor 
must  take  an  Office  Copy  from  the  Report  Office ;  the 
PlaintiflHs  Solicitor  will  then  obtain  and  serve  upon  the 
Clerks  in  Court  the  Order  for  setting  down  the  Cause  for 
further  Directions,  and  the  Defendant's  Solicitor  should 
search  at  the  Register  Office,  to  learn  how  far  off  theGalise 
stands  in  the  Book  of  Causes  there. 

For  Hearing  on  further  Directions,  the  former  Brief, 
with  the  Master's  Report  abbreviated  and  fair  copied,  and 
Observations  and  Instructions  (if  any)  for  special  Direc- 
tions, must  be  given,  usually  to  the  Counsel  retained  upon 
the  former  Hearing. 

The  Defendant's  Solicitor  upon  the  Cause  being  called  on 
by  the  Register,  should  be  in  Attendance,  and  prepared  with 
the  Decree  and  Report,  and  all  the  necessary  Papers  and 
Proceedings,  for  which  sufficient  Instructions  have  been  al- 
ready given ;  and  after  the  Cause  has  been  heard,  and  a 
Decree  pronounced,  he  must  apply  to  the  Register  for  a 
Copy  of  the  Minutes,  and  take  the  usual  Course  for  vary-  . 
ing,  (if  necessary,)  and  for  passing  and  entering  the  Decree, 
of  which  the  Defendant's  Solicitor  should  take  especial 
Care  to  have  a  correct  Office-Copy.  The  final  Decree 
always  directs  die  Executors  to  pay  the  Balances  reported 
to  be  in  their  Hands,  into  the  Bank,  in  the  Name  of  the  Ac- 

{a)  7  Ves.  587.  (c)  Ant.  428. 

(6)2  Vcs.  j.  165.     3Meri. 
458. 

q  a  3 
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£ountant»General  of  the  Court,  to  the  Credit  of  the  Cause 
generally,  or  to  some  particular  Account.  If  this  Pay- 
ment should  be  delayed  beyond  a  reasonable  Time,  the 
Plaintiff  will  apply  upon  Notice  for  an  Order  upon  the 
Defendants  to  pay  the  Balance  reported  to  be  in  the  Execu- 
tor's Hands,  at  a  given  Day ;  if  further  Time  should  be 
required,  the  Executors  must  instruct  Counsel  to  appear 
upon  the  Motion,  and  request  an  Extension  of  the  Time ; 
and  if  any  special  Circumstance  should  be  stated,  it  must  if 
necessary,  be  in  the  Form  of  an  Affidavit:  if  the  Payment 
be  not  made  within  the  Time  limited  by  the  Order,  the  Ac- 
countant-General may  refuse  to  accept  it ;  in  such  Case, 
Recourse  must  be  had  to  a  farther  Order ;  and  if  the  Money 
should,  not  then  be  paid,  the  Course  the  Plaintiff  may  take 
to  enforce  the  Order  and  the  Consequences,  has  been  already 
explained  (a). 

.  Ip  carrying  the  Order  into  effect,  it  may  be  useful  to  learn 
tfiat  Money  is  paid  into  the  Bank,  by  leaving  the  Decree  or 
Order  directing  the  Payment  at  the  Accountant-GeneraTs 
Office,  and  if  the  Sum  is  liquidated  by  the  Master's  Report, 
that  must  be  also  left.  The  Accountant- General  will  make 
out  a  Direction  in  writing  to  the  Bank  to  receive  the  Money; 
this  Certificate  the  Solicitor  must  produce  at  the  Bank,  and 
if  any  Part  consists  of  Bank  Notes,  he  must  write  thereon 
his  Name  and  Place  of  Residence,  and  Deliver  them  to  one  of 
the  Cashiers,  who  will  set  his  Initials  to  each  Note,  and 
cancel  it ;  the  Money  in  Specie  must  be  paid  to  one  of  the 
Tellers,  and  he  in  Return  will  give  a  Check  for  the  Amount; 
the  cancelled  Notes  and  Check,  with  the  Accountant-Gene- 
ral's Direction,  must  be  taken  to  the  Chancery  Office  at  the 
Bank,  and  the  Clerk  there  will  make  out  a  Receipt  and 
mark  it  Entered,  which  the  Cashier,  will  upon  Application 
sign ;  the  Cashier's  Receipt  must  be  left  at  the  Accountant- 
General's  Office  in  Chancery  Lane,  and  the  Payment  will 
then  be  complete ;  the  Accountant-General  will  make  out 

(*)Ant.  158. 
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and  file  in  the  Report  Office,  a  Certificate  of  the  Payment, 
vtith  die  Bank  Certificate  annexed,  and  Deliver  out  an 
Office  Copy. 

.  It  remains  to  subjoin  that  a  Party  attending  his  own 
Suit,  is  privileged  from  Arrest  (a>  And  if  arrested  in  going 
to  put  in  his  Answer  (6),  or  in  going  before  a  Master  to 
prove  a  Debt  (c),  or  returning  from  an  Attendance,  or  a 
Warrant  to  produce  Papers  (d),  or  on  his  Return  from 
attending  a  Motion  in  the  Cause ;  the  Court  will  on  Motion, 
examine,  the  Parties  personally r  and  not  by  Affidavit,  and 
Discharge  him  from  the  Arrest,  and  all  Detainers  in  other 
Actions  (e) :  necessary  Deviations  are  allowed,  and  the  Ques- 
tion will  turn  upon  the  bona  fides  of  the  Application  (/). 
A  Solicitor  arrested  on  his  Return  direct  from  attending 
his  Client's  Business  in  Court,  without  Delay  or  Deviation, 
has  upon  viva  voce  Examination  of  himself  and  the  Officer, 
been  discharged  (g).  And  so  on  his  Return  from  an  Attend- 
ance on  the  Master ;  he  has  been  discharged  in  the  original 
Action,  and  all  Detainers,  by  Order  made  up4n  all  the  Plain, 
tiffs  (A);  or  where  arrested  on  his  Way  to  Lincoln's  Inn 
Hall,  without  Deviation,  to  attend  a  Bankrupt  Petition  (t)  : 
and  the  Privilege  has  been  extended  to  a  Witness  going  to 
make  an  Affidavit  before  a  Master  (k) ;  a  Detainer  in  all 
these  Cases,  lodged  before  the  Party  can  .  be  discharged, 
cannot  be  supported  (2).     The  application  should  be  made 
to  the  Court  of  which  the  Proceeding  is  a  contempt  (m)  : 
but    where  the  Application    fails   subsequent   Detainers 
stand  (n). 

Lastly,  may.  be  considered  Applications  for  Money  which 
bus  been  paid,  into  the  Bank  of  England,  in  the  Name  of 

(a)  1  Ch.  Rep.  217.  Com.         (g)  14  Ves.  188. 
411.    7.  Ves.  314.  (*)  8  Ves.  598.    4i 

(b)  1  Ch.  Bep.  92.  (t)  16  Ves.  242. 

(c)  2  Ves.  Bea.  374.  (*)  2  Ves.  and  Be*.  395. 

(d)  1  Mad.  Rep.  580.  (0  4  Ves.  691. 

(e)  5  Ves.  2.    Dick.  780.  (m)  2  Ves.  and  Bea:  374. 
(/)  9  Ves.  69.  («)  10  Ves.  328. 
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.the  AcoeuntanUGewml,  or  Stock  or  zither  Securities  trans- 
denied  into,  and  standing  in  his  Name,  An  Trust  fcr  the 
Suitors  of  the  Court,  the  Dividends  and  Interest  of  which, 
i*se)recm?ed.by  ;the  Batik  under  a  Power  of.  Attorney  from 
jiim,  aadienterediin  a  Quarterly  Dmdenfl  JSook,  ioounter- 
uaigmd  by  die  AcooontaBttGreiietal,.  and  deposited  in  ithe 
ifleport  Office.  Upon  the  Mnraiagr  of-  a  Woman,  in  titled 
(to  the  Interest  of  a<Fundttandingin  theAceountanuGeae- 
.aaHs  Books  to  Jkt  J&eporate  Use,  there  must  not  only  be 
iProaf  of  ihe.  Marriage  nadL  Identity,  fait  it  must  be  ahum 
(that,  there  is  £b  Sefctkaaei)t»/iut  Agreement  .to  settle  the 
Whak,  oir  any  Part  of  the  Money  (a):  and  in  a  Creditor's 
Suit,  ,wbe*e  .there  is  a  >  Fund  in  Court*  Deb t&  reported  due, 
tare  rby  the  Decree  on  further  Directions,  ordered  to  be 
,pajd  to  the  Cred&or  himself,  ^^  m  the  Cause 

k  obliged  to  Attend  at  the ,  AeBOtntefifeGenemTs  Office  fen- 
•the  iPurpoee  .df  Payment,  with  the  Masters  Jieport  and 
[I)ee*efe  shewing  4he  Debt  .due,  Ufrtn  payment  of  &.  8<L : 
if \  upon  tender  <*f .  that  iFee>  be  tefuses  to  attend,  the  Court 
will  tfitfer  him, to  attend,. and  visit  him  with  the  .Costs  of 
the  fifflie&tum  (fc) :  if  the  Creditor,  is  an  Infant,  be  roust 
^btajaau  Order  for  Payment  when  he  comes  of  Age,  a 
i  Certificate  of  JB^ptism  is  aot  sufficient.    And  where  the 
RtifirefteittfLtiveSiOf  a  deceaaed  Person  qxply  as  such  far 
Payment  of  Jftoaey  out  of  Court,  the  Acoouaiant^Genetal 
having  no  Authority  under  *  (Provincial  Administzaticai  to 
-PV*W  Sum«awwdingi680:  to  obtain  payment  o£a  latter 
Sum,  a  Prerogative  Administration  must  be  taken  out  (c) ; 
rind  the  (Rtt>bete  is  recehed  asProof  of  the  Death  of  a 
Party.    dft>r  rShaiea  of  a  Canal  runrikig  through  the  Itoa- 
vinces  of  Canterbury  and  York,  one.  Prerogative  Probate 
has  been  held  sufficient  (d)  :  a  Domicil  in  India,  is  in  legal 
Effect,  a  DonucU  tor  the  Province  of  Canterbury,  and  the 

(a)  10 Ves.290.  (c) ft  Bro.  G.  C.  840.  6 Fet. 

/»)  *  Jfadd*  417*  Aet  380.     ]  18.     J2  Yes.  417. m 

(i)  2  Wils.  C.  C.  M. 
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Law  of  England,  being  applicable  to  personal  Property 
there,  a  Probate  in/  the  Prerogative  Court  of  Canterbury 
would  be  sufficient  (e) ;  a  Power  of  Attorney  attested  by 
two  Witnesses,  executed  in  Pari*,  and  authenticated  by  a 
Notary  there,  verified  by  Affidavit  of  the  Notary  has  been 
ordered  to  be  acted  upon  by  the  Accountant-General  (a)  ; 
so  a  Power  of  Attorney  executed  in  North  America,  at- 
tested by  a  Notary  Public,  and  authenticated  by  the  Secre- 
tary of  State  of  the  Country;  but  an  Affidavit  of  the  Ex- 
ecution of  an  Instrument  before  the  Mayor  of  a  Foreign 
City,  will  not  be  received,  without  Evidence  of  his  holding 
that  Situation  (6).  Where  an  Order  is  made  to  pay  in  a 
specific  Sum,  the  Accountant-General  will  not  receive  less 
than  the  whole  Sum,  for  the  latter  Purpose,  a  subsequent 
Order  must  be  obtained  (c) ;  and  if  an  Account  has  been 
entered  in  the  Accountant-GeneraTs  Books  in  wrong  Names, 
through  a  Misnomer  in  the  Decree,  an  Order  may  be  ob- 
tained to  alter  the  Decree,  and  the  Entry  in  the  Accountant- 
General's  Office  (d).  To  lay  out  Money  which  has  been 
paid  in,  the  Accountant-GeneraTs  Certificate  of  the  Money 
being  paid  in;  and  then  standing  in  his  Name  must  be  ob- 
tained (e),  for  these  Certificates  no  Fee  is  paid:  but  for  a 
Transcript  of  the  Account  from  the  Ledger,  a  Fee  of  2s. 
for  each  Side,  Debtor  and  Creditor  is  allowed  to  the  Clerks, 
but  no  additional  Sheet,  unless  one  or  other  of  the  preced- 
ing Sheets  contains  twenty  Items :  and  for  drawing  Powers 
of  Attorney  or  Affidavits,  a  Fee  of  3s.  Gd.  exclusive  of 
Stamps  (/). 

(c)  5  Madd.  406.  (h)  i  Ves.  j.  171. 

(/)  1  Madd.  Rep.  227.  (i)  2  Madd.  Rep.  391 . 

($f)  6  Ves.  823.     1  Ja.  and  \k)  1  Aik.  519. 

Sta.  18a     1  Do.  and  Ry.  324.  (/)  Com.  Rep.  of  Fees  29.  . 
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BILL  OP  COSTS 

FOR 

A     DEFENDANT, 

Where  Bill  dumwed  for  Want  qf  Prosecution. 


IN  CHANCERY. 


Ralph  Leicester,  Plaintiff  ; 

AND 

Peter  Brooke,  and  another,  D  xfenhant** 


HILARY   TERM,    18£% 


CHAKQK. 

£    s.    d. 

1     tlHW1. 

0    6 

8 

DM 

0    6 

8 

Attending   Defendants,    advising 

on  the    Bill    filed,    and    taking 

Instructions  to  appear 
Paid  entering  Appearance  (a) 
Paid  for  Office  Copy  of  Bill,  foL  4St  2    9    0(6)  2   9   • 
Making  a  close  Copy  thereof  0  14    0(c)  0  14   • 

Instructions  for  Counsel  to  move 

lor  a  Month's  Time  to  answer        0    £    6 
Fee  to  him  to  move  -  0  10    6 

Attending  him,  and  Register  to  draw. 

up  and  enter  Order  -  0    6    8 

(a)  Six  Shillings  and  Eight  Pence  is  allowed  for  every  Defen- 
dant who  appears  separately,  entering  the  Appearance  of  nWe 
than  three  Defendants ;  6h.  8d.  for  every  three  Defendants,  exolu- 
sive  of  the  Term  Fee.    Ord.  Cane.  1807. 

ifi)  The  Bill  being  amended,  on  20s.  Costs,  the  longest  Office- 
Copy  is  allowed. 

(c)  Close  Copies  are  not  allowed  in  Town  Causes. 
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CHAfiGE.        I         T1X    OFF. 

£    8.     d.\£     8,     d. 
Paid  for  Order,  Copy,  and  Service     0    8    6 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

Hilary  Vacation  following. 

Drawing  and  engrossing  Petition 
for  three  weeks  further  Time  to 
answer,  and  Duty  (a)  -  0    5    7       0    5    7 

Paid  answering  same  -  0    5    6       0    5    6 

Paid  for  Order,  Copy,  and  Ser- 
vice^ -  0    8    6       0    8    6 

Attending    Register    to    draw   up 

Order  -  0    6    8       0    6    8 

Attending  Defendant  Brooke,  taking 

Instructions  for  Answer  0  13    4 

The  like  Attendance  on  the  Defen- 
dant, Starkie  -  0  13    4 

Drawing  Answer,  fol.  36        -  1  16    0 v  ^ 

Attending  the  Defendants,  reading 

over  and  settling  the  same  0  18    4 

Fair  Copy  of  the  Answer,  for  Counsel 
to  peruse  and  sign  (i)         -  0  IS    0       0  IS    0 

Fee  to  Mr.  Maddock  to  settle  and 

agn,  and  Clerk  -  2    4    6       0    2    6 

Attending  him  -  0    6    8       0    6    8 

Letters  and  Messengers        -  0    &    0  i-0    5  >0 

EAStER   TEKM,   1822. 

Engrossing  Answer,  fol.  36        -        0  18    0 
Paid  for  Parchment  -  0    5    0 

(a)  Sixpence  per  Sbeet  for  drawing  common  Petitions,  aud  4d.for 
engrossing;  and  special  Petitions  Is.  per  sheet,  including  the 
Copy,  and  4d.  engrossing. 

(6)  Only  one  Order  allowed  between  Party  and  Party. 

(c)  The  fair  Copy  is  included  in  the  K  allowed  for  drawing. 
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BILL  OF  COSTS 


CIMIIGF. 

£     8.     d. 

TAX  Off- 

£    «»    d. 

Attending  Defendants,  reading  over 

Answer  as  engrossed,  and  attend- 

ing them  to  the  -Public  Office  to 

swear  same 

0  13 

4 

Paid  Oaths 

0    2 

0 

Paid  filing  Answer 

0    3 

4 

Term  Fee,  Clerk,  and  Solicitor 

0  16 

8 

Letters  and  Messengers 

0-  5 

0 

TRINITY    TERM,    1822. 

Abbreviating  (a)  Bill,  and  Answer, 

fol.  42, 36=78  -  16    0        16    6 

Two  fair  Copies  thereof  for  Counsel, 

seven  sheets  each        -        -  268        268 

Term  Fee,  Clerk  and  Solicitor  0  16     8 

Letters  and  Messengers  -  0    5    0 

HILARY    VACATION,    1823. 

Drawing  Notice  to  dismiss  Bill  for 
Want  of  Prosecution,  Copy  and 
Service  -  0    2    0 

The  Plaintiff  having  obtained  an 
Order  to  withdraw  his  Replica- 
tion and  amend  his  Bill,  Term 
Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

EASTER    TEEM,    1823. 

Drawing  Notice  of  Motion  to  dis- 
charge Plaintiffs  Order  to  amend 
his  Bill,  Copy,  and  Service  0 


5    0        0     10 


(a)  The  Bill  being  after  ards  amended,  the  Solicitor  is  allowed 
abbreviating  the  longest  Copy,  whether  original  or  amended 
Bill ;  it'  the  Bill  has  bee  dismissed  before  a  Replication,  tlif 
Charge  for  abbreviating  is  rot  allowed. 


0    7 

7 

0    6 

7 

0    2 

6 

0  10 

6 

0    6 

8 

0   s 

0 

0  13 

^4 

0    9 

0 

FOR  DEFENDANTS.  6&S 

CHARGB.        |        TAX    OFF. 

£    s.     d.\£    8.     d. 
Drawing  and  engrossing  Affidavit  of 

the  Service,  Duty,  and  Oath  - 

Paid  filing,  and  for  Office-Copy 

Instructions  for  Counsel  to  move 

Fee  to  him  therewith 

Attending  Counsel  and  Register  to 
draw  up  and  enter  Order 

Paid  for  Office-Copy  Order  to  amend  0 

Attending  Court  when  the  Plaintiff 
undertook  to  amend  within  ten 
Days 

Paid  for  Order,  Copy,  and  Service    0    9    0       0    0    6 

Paid  fa)  for  Office-Copy  amended 

Bill,  fol.  50  -  8  18    4 

Attending  the  Defendant,  Richard 
Brooke,  taking-  Instructions  for 
Answer  -  0  13    4 

The  like  Attendance  on  the  Defen- 
dant, Starkie  -  0  13    4 

Drawing  Answer,  fol.  22        -  12    0 

Attending  Defendants  reading  over 

Answer  -  0  13    4 

Fair  Copy  for  Counsel  to  settle  and 
Sign  (b J 

Fee  to  Mr.  Maddock  and  Clerk 

Attending  him 

Engrossing  Answer  and  Parchment 
\ttending  the  Defendants,  reading 
over  the  Answer,  and  afterwards 
to  swear  same  -  0  13    4 

[a)  Where  a  Bill  is  amended,  the  longest  Office-Copy  only  will 
be  allowed  in  Costs  between  Party  and  Party,  the  20h.  paid 
amending  the  Bill  on  a  new  Engrossment,  are  considered  ade- 
quate, although  the  Office-Copy  may  be  ten  times  its  Amount. 

(b)  The  fair  Copy  is  allowed  in  the  1?.  lor  Drawing. 


0    7 

4 

0    7* 

1    3 

6 

0    2    6 

0    6 

8 

0  16 

6 
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Paid  Oaths 

Paid  filing  Answer 

Term  Fee,  Clerk,  and  Solicitor 

Letters  and  Messengers 


CHARflE. 

1   tax  orr. 

£    s.    d. 

\£    i.   d. 

0    2    0 

0    3    4 

0  16    8 

0    5    0 

TB1NITY    TEEM,    1828. 

Abbreviating    amended    Bill,     and 

Answers,  fol.  50,  42,  22— 114^      118    0 
Two  fair   Copies  of   (he  Amend- 

ments  and  Answers,  to  add  to  the 

former  Briefs,   two  Brief  Sheets 

each 
Term  Fee,  Clerk,  and  Solicitor 
Letters  and  Messengers 


0  VA 
0  16 
0    5 


4 
8 
0 


0  13    4 


TEINITY    TERM    VACATION,    1823. 


Drawing  Notice  to  dismiss  for  Want 

of  Prosecution,  Copy,  and  Service  0 
Drawing  and  engrossing  Affidavit  of 

Service  of  Notice  and  Oath 
Paid  filing  and  for  Office-Copy 
Six  Clerks'  Certificate  of  Replica- 
tion filed 
Instructions  to  move 
Fee  to  Mr.  Maddock  to  move 
Attending  him,  and  Register  to  draw 

up  and  enter  Order 
Attending  Court  when  the  Plaintiff 

undertook  to  speed  the  Cause  0 

Paid  for  Order,  Copy,  and  Service       0 
Term  Fee,  Clerk,  and  Solicitor  0 

Letters  -and  Messengers  -  0 


0 
0 

0 
0 
0 


3    0        0    1    0 

7     I 
6  10 

3    4 

2    6 

10    6 


0    6    8 


a 

8 

0    6    8 

9 

0 

0    J    0 

16 

8 

5 

0 

FOR  DEPENDANTS.  665 

CHARGE.       I     TAX  OfW. 

£    s.    d.\£    s.    d. 

MICHAELMAS   TERM,    1823. 

Drawing  Notice  to  dismiss  Bill  for 
Want  of  Prosecution,  Copy,  and 
Service  -  0    2    0 

Drawing  and.  engrossing  .Affidavit 

of  Service  of  Notice  and  Oath  0  8  1 
Paid  filing  same,  and  for  Office-Copy  0  7  0 
Instructions  to  Counsel  to  move  0    3    6 

Feeto  Mr.  Maddock  -  0  10    6 

Attending  him  and  Register  to  draw 

up  and  enter  Order  •  0    6    8 

Attending    Court  on   Motion  and 

Bill  dismissed  with  Costs  -068 
Paid  for  Order  and  Entry        -  0    8    0        0    16 

Copy  and  Service  -  0    2    0 

Drawing  Bill  of   Costs  and  Copy, 

foL  18.  -  0  12    0 

Warrant  on  leaving  Copy  and  Ser- 
vice '      -  0    4    6 
Warrant  to  Tax,  Copy,  and  Service  0    4    6 
Attending  Clerk  in  Court,  and  Solici- 
tor,  but  no  Attendance  on  the 
other  Side  (a)                    -  0  IS    4 
Another  Warrant,  Copy,  and  Ser- 
vice                      -  0    4    6 
Attending  Clerk  in  Court,  and  So- 
licitor, when  Costs  taxed  ex  parte    0  13    4 
Paid  Oath  of  Service  of  the  War- 
rants                       -  0     10 
Paid  for  a  Copy  of  the  Defendants'1 
Bill  of  Costs,  fol.  16  -          0  10    8 

(a)  The  Clerk  in  Court  must  attend  in  Person,  otherwise  hi* 
Attendance  will  be  disallowed,  if  objected  to  before  the  Master. 


«06  BILL  OF  COSTS  FOR  DEFENDANTS. 


CHABOE. 

£     a.     d. 

I   tax  orr 

\£    a.    < 

0  15    0 

0    6    8 

0    2    6 

0    2 

d. 


Paid  for  the  Master's  Report 

Attending  the  Master  for  Report, 
and  filing  same 

Gave  Master's  Clerk 

Paid  Filing  the  Report,  and  Office- 
Copy  -  -  -  0    5  10 

Paid  for  a  Subpoena  for  Costs,  and 

personal  Service  (a)  (conditional)  0  13    0 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

(a)  Personal  Service  in  Town  is  5s.  in  the  Country  10s.;  a 
Subpoena  for  Costs  must  be  served  personally,  the  Costs  are  al- 
ways made  payable  to  Bearer. 
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BILL  OF  COSTS 

FOR 

A    DEFENDANT, 

Where   Bill   dismissed   upon   the  Application  of  the 

Plaintiff. 


IN  CHANCERY. 
Between  George  Bostock,  Plaintiff; 


and 


Charles  Vernon,  an  Infant , 

and  Mary  Vernon,  Defendants. 


"THE  DEFENDANTS'  BILL  OF  COSTS. 

HILARY    TERM,   1823. 

CHARGE.       1     TAT  Off. 
£     3.     d.\£     S.      d. 

Attending  Defendants,  and  taking 

Instructions  to  appear  0    6  8 

Paid  entering  Appearance  -  0    6  8 

Paid  for  Office  Copy  Bill,  fol.  50  2  18  4 

Close  Copy  to  send  into  the  Country  0  16  8 

Term  Fee  -  -  0  16  8 

Letters  and  Messengers  -  0    6  0        0    10 

EASTER   TERM,   1823. 

Attending  taking  Instructions,  for 
Answer  of  the  Defendant  the  In- 
fant -  -  -  0  13    4 

Drawing  and   Engrossing   Petition 

for  six  Weeks  Time  to  answer        0     5     1        0     5     1 
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CHARGE.     I     *AX  OFF. 

£    s.  d.\£    s.    I 

Paid  answering  -  -  056        056 

Order  and  Entry                 .  0    6  6        0    6    6 

Copy  and  Service         -  -  020        0    £    0 

Drawing  Petition  to  assign  Guardian 

for  Infant  Defendant            -  0    6  1 

Paid  answering             -            .  0    5  6 

Order  and  Entry            -            -  0    6  6 

Copy  and  Service                -  0    4  0        0    8    6 

Paid  for  Special  Dedimus  to  assign 

Guardian,  and  to  take  tbe  Answer  18  7 

Private  Seal              -            -  0    3  6       0    3    6 

Drawing  the  Defendant's,  the  In- 
fant's Answer,  fol.  18              -  0  13  0 

Attending  reading  over  and  settling 

Answer          -         ,  -            -  0    6  8 

Fair  Copy  to  send  into  the  Country  0    4  4 

Fee  to  Mr.  Maddock  to  peruse,  and 

Clerk             -           -  1    e  6 

Attending  him  thereon            -  0    6  8 

Engrossing  Answer  and  Parchment  0  16  6 

Drawing  Notice   to  take   Answer, 

Copy  and  Service              -  0    8  6 

Attending    Commissioners    to  sign 

same           -            -            •  0    6  8 

Service  upon  Plaintiff's  Commis- 
sioner -  .  -068 

Attending  Guardian   reading  over 

Answer  before  sworn            -  0    6  8 

Paid  two  Commissioners  at  Chester, 
taking  Answer  and  assigning  Guar- 
dian            -            .            .  2    2  0       0  15    4 

Solicitor's  Attendance  at  the  Execu- 
tion of  the  Commission         -  0    6  8 

Paid  Carriage  of  Answer  to  London  0    5  0 

Oath  of  Messenger  thereon        -  0    10 


FOR  DEFENDANTS.  €09 


♦                                 ( 

CHARGE.      I 

£    s.    <L\ 

TAX  OFF. 

Solicitor   attending  the   Messenger 

therewith,  to  the  Public  Office  to 

get  him  sworn 

0    6 

8 

Paid  filing  Answer 

0    S 

4 

Attending  Defendant  Mary  Vernon 

taking  Instructions  for  Answer 

0  13 

4 

Drawing  same,  fol.  89 

1  19 

0 

Fair  Copy  for  Defendants'  Solicitor 

sent  into  the  Country  (a). 

0  IS 

0 

Fee  to  Mr.  Maddock  to  peruse,  settle, 

and  sign  same,  and  Clerk 

2    4 

6 

Attending  him  several  Times  thereon  0    6 

8 

Attending  Defendant,  reading  over 

Answer  as  altered  by  Counsel 

0  IS 

4 

Engrossing  Answer  and  Parchment 

fol.  39 

0  19 

6 

Instructions  to  Counsel  to  move  for 

Commission  to  take  Answer 

0    8 

6 

Fee  to  Mr.  Maddock  therewith 

0  10 

6 

Attending  him*  and  Register  to  draw 

up  and  enter  Order 

0    6 

8 

Paid  for  Order  and  Entry 

0    6 

6 

Copy  and  Service 

0    ft 

0 

Attending  Defendant  reading  over 

Answer    before    sworn,    and    to 

swear  same 

0  13 

4 

Paid  for  Dedimus  to  take  Answer 

0  16  11 

Drawing  Notice  of  executing  Com- 

mission, and  Copy 

0    3 

6 

Attending    Commissioners    signing 

same             ... 

0    6 

8 

Service  thereof  upon  Plaintiff's  Com- 

missioner 

0    6 

8 

■ 

\ 


(a)  Not  allowed  if  Defendant  resides  in  Town. 
Vol.  I.  a  e 


JT? 


610  BILL  OF  COSTS 

CflAfeGE.       I      TAX  OFF. 

£     S.     d.\£     8.     d. 

Paid  two  Commissioners,  attending 

Execution  of  Commission        -      16  8 
Solicitor's  Attendance  on  Commis- 
sion, and  returning  Commission       0  18  4 
Paid  Carriage  of  Answer  to  London  0    5  0 
Paid  Oath  of  Messenger         -            0    10 
Solicitor's  Attendance  on  the  Mes- 
senger to  procure  him  to  be  sworn 
at  the  public  Office  (a)            -        0    6  8 
Paid  filing  Answer         -                     0    8  4 
Term  Fee,  Clerk,  and  Solicitor           0  16  8 
Letters  and  Messengers              -        0    6  0       0    10 

HILARY   TERM,   1824. 

Drawing  and  engrossing  Petition  for 

Appointment  of  a  new  Guardian, 

Mr.  Maddock  having  advised  that 

the  Defendant  Mary  Vernon  the 

Mother,  was  improper        -  0    6     1        0    6    1 

Paid  answering  Petition  -        0    5    6        0    5    6 

Order  and  Entry  -  -        0    6    6       0    6    6 

Paid  for  Commission  to  assign  Guar* 

dian  -  -  -  134134 

Paid  two  Commissioners  attending 

to  execute  Commission  and  assign 

Guardian  -  -  16    8        16    8 

Solicitor's  Attendance  thereon  0    6    8       0    6    8 

Drawing  and  engrossing  Appoint-  m 

ment  of  Guardian  and  Parchment  6    8    8       0    8    8 
Paid  Carriage  to  Town  -  0    5    0        0    5    0 

Drawing  Notice  to  dissolve  Injunc- 
tion, Copy,  and  Service  (b)  0    4    0       0*0 
Abbreviating  Pleadings,  Bill,  fol.  50, 

Answers  fol.  18,  89=102        -       1  14    0 
(a)  Allowed,  if  attendance  actually  had, 
(6)  Not  a  special  Notice. 


FOB  DEFENDANTS. 
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CHARGE. 


tax  orr. 


£    s.    d.\£    s.    d. 


3 
1 

6 
6 


2 
0 


4 
6 


Two  fair  Copies  for  Counsel,  eight 

Brief  Sheets  each  -  2 

Two  Copies  Notice  to  annex  0 

Fee  to  Mr.  Sugden  and  Clerk,  with 

Brief  ...  4 

Attending  him  therewith  -  0 

Fee  to  Mr.  Maddock  and  Clerk,  with 

Brief 
Attending  htm  therewith 
Drawing  and  engrossing  Affidavit 

of  Service 
Paid  filing,  and  for  Office  Copy 
Attending  Court,  Motion  come  on, 

and  Injunction  dissolved 
Order  and  Entry         .  -  -   " 

Copy  and  Service 
Term  Fee,  Clerk,  and  Solicitor 
Letters  and  Messengers 

MICHAELMAS  TERM,  1824. 

Term  Fee,  Clerk,  and  Solicitor 
Letters  and  Messengers 


4 

0 

6 
8 


0 
0 


6 
5 


0  13 
0  6 
0  2 
0  16 
0    S 


0  16 
0    5 


•TRINITY   VACATION,   1825. 

Drawing  Notice  to  dismiss  Bill,  for 
Want  of  Prosecution,  Copy,  and 
Service  (a)  -  .02 

Six  Clerks'  Certificate  of  Pleadings    0    3 
Drawing  and  engrossing  Affidavit 
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AND 


REMARKS 


A  Plaintiff  in  any  Stage  of  the  Suit  previous  to  the  De- 
cree9  may  as  of  course  apply  to  dismiss  his  Bill  upon  Pay- 
ment of  Costs  (a)  ;  where  a  Cause  was  at  issue,  and  in  the 
Paper  for  Hearing,  Sir  William  Grant  after  great  Consider- 
ation, allowed  a  Plaintiff  to  dismiss  his  Bill  with  Costs  (A)  ; 
and  even  after  an  Issue  has  been  directed,  but  not  after  a 
Decree  (c).  By  a  legislative  Provision,  upon  the  Plaintiff's 
dismissing  his  own  Bill,  or  the  Defendant  dismissing  the 
same  for  want  of  Prosecution,  the  Plaintiff  in  such  Suit, 
shall  pay  to  the  Defendant  full  Costs  to  be  taxed  by  a 
Master  (d) ;  where  some  of  several  Plaintiffs  have  wished  to 
dismiss  the  Bill  as  against  themselves  with  Costs,  it  has 
been  allowed  on  Terms,  and  without  Notice  to,  or  consent  of 
the  Co-Plaintiffs  (e) ;  if  a  Plaintiff  has  been  released  for 
the  Purpose  of  being  examined  as  a  Witness  for  a  Co-Plain- 
tiff, his  Name  has  upon  Motion  been  allowed  to  be  struck 
out  of  the  Bill  upon  Payment  of  Costs,  or  Security  given 
for  the  Costs  to  that  Stage  of  the  Suit  (/)  :  as  the  Plaintiff 
is  answerable  for  the  Costs  of  a  Bill  filed  in  his  Name  (gr), 

(a)  1  Ves.  j.  402.  (<*)  4  Ann.  c.  16.  ?.  23. 

(6)  Locke  v.  Na?h  31  May,  (e)  13  Ves.  167.    4  Madd. 

1810,  MS.    2  Madd.  Ch.  389.  50. 

Diok.  280.  (/)  6  Ves.  145. 

fc)  1   Ch.  Ca.  40.    3  Atk.  (g)  1  Cox.  196.  2  Cox.  235. 
558.     Dick.  280. 
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his  Solicitor  has  been  compelled  to  pay  the  Costs  of  Dis- 
mission, where  the  Bill  was  filed  without  his  Consent,  or 
without  a  special  Authority  for  instituting  the  Suit  (a) ;  in 
one  Instance,  where  the  Defendant  by  his  own  Act,  ren- 
dered the  Suit  useless,  a  Plaintiff  was  allowed  to  dismiss  his 
Bill  without  Costs  (6) ;  but  in  general  Practice,  the  Plain- 
tiff is  not  allowed  to  dismiss  his  Bill,  or  strike  his  Name 
out  of  the  Bill,  but  upon  Costs  paid  or  secured  to  be  paid, 
unless  consented  to  by  the  Defendant  (c) :  a  written 
Agreement  between  the  Parties  to  dismiss  the  Bill  without 
Costs,  is  not  a  sufficient  Ground  to  make  an  Order,  an  ex- 
press Consent  is  required,  but  it  may  be  sufficient  to  au- 
thorize the  Court  to  make  an  Order  to  dismiss,  unless 
Cause  be  shewn  (d)  ;  Lord  Redesdale  was  of  opinion  that 
a  Bill  could  not  be  dismissed  by  mere  Agreement  of  the 
Parties,  that  the  Suit  shall  cease;  but  that  some  Step  in 
Court  must  be  taken  for  that  Purpose,  either  to  dismiss, 
or  stay  Proceedings  (i).  As  against  a  Pauper  Defendant ;  it 
has  been  held  that  Pauper  Costs  only  are  allowed  on  Tax- 
ation (,/*);  but  Lord  Eldon  seems  to  hold  that  the  Costs  are 
in  the  Discretion  of  the  Court  (g).  After  a  Decree,  a  BiH 
cannot  be  dismissed  by  Consent,  it  can  be  dismissed  only 
upon  re-Hearing  or  Appeal  (A) ;  where  a  decretal  Order 
has  merely  directed  Enquiries  to  determine  the  Court  what 
is  to  be  done,  the  Parties  have  been  allowed  on  Motion,  by 
Consent,  to  have  such  an  Order  as  would  be  made  on  fur- 
ther Directions,  and  to  dismiss  the  BUI  with  Costs  (t). 

After  Answer,  the  Plaintiff  may  proceed  to  a  Hearing  by 
replying  to  the  Answer,  and  serving  a  Subpoena  to  rejoin, 

(a)  3  Men.  12.  (g)   16  Ves.  232.    Bam. 

(6)  1  Cox.  359.  Costs.  123. 

(c)  1  Ves.  j.  140.  (*)  11  Ves.  602.    I  Ch-O. 

(d)  1  Cox-  27.  40.    3  Atk.  558. 

(e)  2  Ja.  andWa.  345.  (i)  1 1   Vts.  160. 
(/)  2  Cox.  410. 
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examining  his  Witnesses  in  Court  or  by  Commission,  and 
giving  Rules  to  produce  Witnesses,  and  to  pass  Publica- 
tion, and  then  setting  down  the  Cause  to  be  heard,  the 
Whole  of  which  may  be  with  ease  accomplished  in  two 
Terms  after  the  Answer  has  come  in ;  but  if  on  perusing 
the  Answer,  the  Plaiijtiff  is  advised  that  the  Bill  will  be 
dismissed  with  Costs,  he  will  frequently  delay  the  Pro- 
ceedings as  long  as  possible,  and  so  circumstanced  the  De- 
fendant will  be  obliged  either  to  force  the  Suit  on  to  a 
Hearing,  or  to  dismiss  the  Bill  for  want  of  Prosecution.  By 
the  Course  of  Practice,  the  Plaintiff  is  not  obliged  to  reply 
until  three  clear  Terms  have  elapsed,  exclusive  of  that  in 
which  the  Answer  is  filed,  or  any  other  Step  taken  by  the 
Plaintiff;  as  in  the  Instance  of  an  Answer  filed  in  Easter 
Term  or  Vacation,  the  Defendant  cannot  move  to  dismiss 
until  the  first  Seal  after  the  following  Hilary  Term ;  and 
so,  as  to  all  subsequent  Proceedings,  three  clear  Terms 
must  intervene  between  each  Proceeding,  before  the  De- 
fendant can  apply  to  dismiss  the  Bill  for  want  of  Prosecu- 
tion :  but  in  any  Stage  of  the  Suit  before  a  Rule  given  to 
produce  Witnesses  (a),  or  a  Subpoena  issued  to  rejoin  (b) ; 
if  three  Terms  elapse  without  any  Step  taken  in  the  Cause, 
the  Defendant  may  under  the  general  Rule  obtain  an 
Order  as  of  course,  to  dismiss  the  Bill  with  Costs  (c) ; 
before  replication,  Notice  to  dismiss  is  not  necessary;  if 
therefore,  the  Plaintiff  suffers  three  clear  Terms  to  elapse 
after  the  Answer  has  come  in,  exclusive  of  that  in  which 
the  Answer  was  filed,  and  takes  no  Step  in  the  Cause,  the 
Defendant  upon  the  Six  Clerk's  Certificate,  may  without 
Notice  obtain  an  Order  to  dismiss  the  Bill  with  Costs  (d)  ; 
and  it  is  sufficient  for  the  Purpose  of  the  Application,  if 
the  Certificate  be  produced  to  the  Register  before  the  Order 
is  drawn  up,  though  the  Certificate  may  not  have  been  ob- 

(<i)  1  Cox.  176.  (d)  15  Vcs.  201.     16  Vcs. 

(o)  1  Cox.  288.  127,201. 

(c)  1  Prax.  Aim.  34. 
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tained  when  the  Order  was  applied  for  (a) :  and  on  the 
Face  of  the  Order  it  should  appear  that  the  Certificate  is 
of  a  Date  posterior  to  the  Order  (6) ;  but  the  Certifioate 
should  not  state  any  subsequent  Proceedings  (c) :  and  the 
Order  to  dismiss  would  be  regular,  pending  an  Injunction, 
whether  common  or  special,  on  Merits  restraining  Execu- 
tion (d) ;  and  although  by  the  Dismission  of  the  Bill,  the 
Injunction  falls  with  it:  and  the  Pendency  of  Process  against 
a  co-Defendant  standing  out  in  Contempt,  without  whom 
the  Cause  cannot  be  heard  (e),  would  be  no  Objection  to  the 
Dismission.  The  shewing  Cause  against  dissolving  an  In- 
junction has  not  been  held  such  a  Proceeding,  or  as  a  Step 
taken  in  a  Cause  to  prevent  a  Bill  being  dismissed  for 
want  of  Prosecution  (f).  It  may  be  material  here  to  re- 
mark, that  the  Order  to  dismiss  takes  Effect  from  the  Time 
it  was  pronounced,  and  not  from  the  Time  of  Service ;  so 
that  if  any  Step  be  taken,  as  the  filing  a  Replication  after  the 
Order  to  dismiss  is  pronounced,  though  before  it  is  drawn  up, 
it  will  not  prevent  the  Dismission  of  the  Bill  (g) ;  but  under 
special  Circumstances,  upon  Notice  and  Affidavit  account- 
ing for  the  Delay,  and  putting  the  Plaintiff  upon  Terms, 
the  Court  has  upon  payment  of  Costs,  discharged  the 
Order  to  dismiss,  and  given  Liberty  to  amend  (A) .  It  is  not 
the  ordinary  Practice  to  restore  a  Bill  which  has  been  regu- 
larly dismissed  for  want  of  Prosecution,  it  may  be  done 
under  Circumstances,  and  the  Refusal  of  a  Motion  to  dis- 
charge an  Order  to  dismiss,  does  not  constitute  a  Ground 
to  prevent  a  Party  from  applying  to  have  the  Bill  restored ; 

(a)   12  Ves.  465.     J  Ves.  (*)  9  Ves.  512. 

and   Bea.  310.    3   Ves.  and  (/)  15  Ves.  291.     1  Cox, 

Bea.  1 70.     1  J  a.  and  Wa.  289.  ill. 

id)  10  Ves.  402.      1  Ves.  (g)  1  Ves,  and  Bea.  366.     1 

and  Bea.  368.  Ja.  and  Wa.  288. 

(c)  5  Madd.  13.       .  (h)  16  Ves.  204.  3  Ves.  and 

(d)  16  Ves.    127.    3  Ves.      Bea.  J.     1  Madd.  Rep.  265. 
and  Bea.  170.  2  Meri.  61 .  63. 
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but  a  Bill  regularly  dismissed  will*  not  be  restored  for  the 
mere  Purpose  of  agitating  the  Question  of  Costs  (a). 

Notice  to  dismiss,  though  not  necessary  before  Replica- 
tion (6), )  by  the  Courtesy  between  the  Clerks  in  Court, 
(which  Lord  Eldon  has  disapproved,  as  an  unwholesome 
Practice)  (c),  the  Defendant's  Clerk  in  Court  upon  Intima- 
tion from  the  Defendant's  Solicitor,  that  he  intends  to  dis- 
miss the  Bill,  hands  over  a  Note  in  Writing  of  such  Intention 
to  the  Plaintiff's  Clerk  in  Court,  which  gives  the  Plaintiff 
an  Opportunity  to  take  the  usual  Course  to  keep  the  Cause 
in  Court,  either  by  obtaining  an  Order  to  amend  the  Bill, 
or  by  filing  a  Replication  to  the  Defendant's  Answer ;  if  he 
adopts  the  former  Expedient  to  keep  the  Cause  alive,  he 
may  by  Petition  to  the  Master  of  the  Rolls  before,  or  even 
on  the  Day  of  the  Application  to  dismiss,  obtain  as  of  course, 
an  Order  to  amend  the  Bill,  which  has  been  decided  to  be  in 
Time  to  prevent  the  Dismission  (d) ;  and  in  very  urgent 
Cases,  Service  of  a  Copy  of  the  Petition,  with  his  Honour's 
Fiat  thereto,  preparatory  to  the  Order  thereon  being  sub- 
sequently drawn  up  and  served,  would  equally  prevent  the 
Motion  to  dismiss  apd  eventually  the  Question  of  Costs  (i) ; 
but  if  the  Plaintiff  after  obtaining  the  Order  to  amend,  for 
the  Purpose  of  keeping  his  Bill  in  Court,  does  not  get  that 
Order  drawn  up  and  served,  until  Defendant  has  a  Right  to 
dismiss,  the  Order  will  be  considered  a  Nullity,  and  will  not 
be  allowed  to  defeat  the  Defendant's  Application  to  dismiss 
the  Bill  (/).  If  the  Plaintiff  amends  his  Bill,  the  Amend- 
ment will  prevent  a  Dismission  until  three  clear  Terms  after 
that  in  which  the  Defendant  files  his  Answer  to  the  Amend- 
ments :  and  here  it  should  be  observed,  that  the  Order  to 
amend,  so  long  as  that  Order  remains  in  Force,  prevents  an 

(a)  2  Meri.  63.  (*)  3  Madd.  216. 

(b)  1  Ves.  and  Bca.  368.  (/)    7  Vcs.   222.     1   Ves. 

(c)  3  V<w.  and  Bea.  171.  and  liea.  523. 
(rf >  1 4  Ves.  208. 
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Application  to  dismiss;  but  if  the  Plaintiff  should  be 
guilty  of  any  unnecessary  Delay  in  amending,  the  Defen- 
dant may  move  the  Court  to  discharge  the  Order  to  amend, 
and  by  die  same  Application  to  dismiss  the  Bill  with  Costs. 
For  this  Purpose,  the  Plaintiff's  Solicitor  must  serve  a  No- 
tice in  Writing  upon  the  Plaintiff's  Clerk  in  Court,  (tee 
Notices)  and  obtain  an  Office-Copy  of  the  Order  to  amend 
from  the  entering  Register,  and  be  prepared  with  an  Office- 
Copy  of  an  Affidavit  of  Service  of  the  Notice,  to  read  in 
Court ;  he  must  then  give  Instructions  to  Counsel  to  move 
pursuant  to  the  Notice :  if  the  Plaintiff  appears  by  Coun- 
sel, the  Court  will  put  him  upon  Terms  to  amend  within  a 
given  Time ;  (usually  ten  Days  or  a  Fortnight,  according 
to  the  Nature  of  the  Suit)  or  in  Default,  that  the  Order  to 
amend  be  discharged,  and  the  Bill  dismissed  with  Costs, 
without  further  Order.  The  Defendant's  Solicitor  must 
draw  up  and  serve  this  Order  with  all  convenient  Dispatch, 
and  unless  the  Plaintiff  complies  with  the  Terms  of  the 
Order,  the  Bill  will  stand  absolutely  dismissed  with  Costs, 
without  further  Application :  but  where  the  Defendant  ob- 
tained an  Order  to  dismiss,  and  had  not  served  it  till  eight 
Months  after,  and  between  the  Order  and  the  Service,  the 
Plaintiff  obtained  an  Order  to  amend,  the  Plaintiff  having 
had  no  Notice  of  the  ex  parte  Order  to  dismiss,  was  held 
regular  in  his  Order  to  amend  (a) ;  but  if  in  Consequence 
of  a  Misrepresentation  of  the  Plaintiff's  Clerk  in  Court, 
the  Defendant  is  led  into  an  Irregularity  in  obtaining  the 
Order  to  dismiss,  the  Order  will  be  discharged,  but  the 
Plaintiff  will  be  ordered  to  pay  the  Costs  of  discharging 
it  (b) ;  and  if  by  a  Slip  of  the  Clerk  in  Court,  a  Replica- 
tion has  been  omitted  to  be  filed,  the  Cause,  if  dismissed, 
will  be  restored  on  the  usual  Terms  (c). 

If  the  Plaintiff  files  a  Replication,  the  Defendant  must 
give  Notice  of  Dismission,  and  he  cannot  move  to  dismiss 

(a)  3  Madd.  ]  96.  (c)  6  Maikl.  ill. 

(b)  14  Ves.  492. 


AND  REMARKS.  619 

the  Bill  for  Want  of  Prosecution,  unless  the  Plaintiff  has 
omitted  to  take  some  Step  in  the  Cause  for  three  Terms, 
exclusive  of  the  Term  in  which  the  Replication  was  filed. 
After  the  Expiration  of  three  Terms,  the  Defendant  must 
serve  a  Notice  of  Motion  to  dismiss,  upon  the  Plaintiff's 
Clerk  in  Court,  (see  Notices)  and  obtain  from  his  own  Clerk 
in  Court  the  Six  Clerks'  Certificate  of  the  Replication  bang 
filed ;  but  it  will  be  sufficient  if  the  Certificate  is  produced 
to  the  Register  before  the  Order  to  dismiss  is  drawn  up, 
and  the  Date,  as  before-mentioned,  is  not  material  (a) :  and 
if  the  Clerk  in  Court  refuses  to  procure  the  Six  Clerks* 
Certificate,  the  Court  will  make  an  Order  upon  him  for 
that  Purpose,  and  visit  him  with  the  Costs  of  the  Applica- 
tion (b) :   An  Affidavit  of  Service  of  the  Notice  must  be 
made  and  filed,  and  an  Office-Copy  taken,  and  with  the  Six 
Clerks'  Certificate,  Instructions  given  to  Counsel  to  move 
to  dismiss  the  Bill.     The  Plaintiff  upon  this  Motion,  if  he 
means  to  proceed,  must  by  Counsel  appear  and  undertake 
to  speed  the  Cause ;  or  he  may  elude  the  Motion  by  pre- 
viously obtaining  an  Order  to  withdraw  his  Replication, 
and  amend  the  Bill,  on  Payment  of  20s.  Costs :  this  may  be 
done  either  by  Petition  to  the  Master  of  the  Rolls,  imme- 
diately on  receiving  the  Notice*  or  by  Motion  of  course,  any 
Day  at  the  Rising  of  the  Court ;  and  he  may  so  time  his 
Application,  that  the  Order  may  be  drawn  up  and  served 
before  the  Motion  to  dismiss  is  made,  and  the  Order  has 
been  held  to  be  in  Time,  and  sufficient  to  refuse  the  Motion 
to  dismiss,  though  applied  for  after  Notice,  and  on  the  same 
Day  the  Application  to  dismiss  would  have  been  made  (c) : 
if  a  Replication  be  filed  after  a  special  Notice  to  dissolve 
an  Injunction  and  to  dismiss  the  Bill,  and  before  the  Mo- 
tion is  made,  the  Motion  is  not  sustainable,  but  the  Defen- 
dant is  intitled  to  the  Costs  of  the  Motion  (d)     A  Replu 

(o)  10  Ves.  403.     12  Ves.  (c)  M  Ves.  208. 

465.  (</)4Madd.39. 

(6)  1  Ves.  and  Bea.  368. 
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cation  filed  After  the  Notice,  and  on  the  Day  the  Motion 
to  dismiss  is  made,  is  regular,  whether  before  or  after  the 
Motion  is  immaterial,  there  being  no  Fraction  of  a  Day,  but 
the  Motion  being  of  course,  not  special  upon  Notice,  Costs 
of  the  Application  in  that  Case  are  not  given  (a). 

If  the  Plaintiff  intends  to  proceed  in  the  Cause,  he  gives 
Instructions  to  Counsel  to  appear  on  the  Motion  to  dismiss, 
and  enters  into  an  Undertaking  to  speed  the  Cause ;  this 
Order  must  be  drawn  up  and  served  by  the  Defendants 
Solicitor,  and  should  be  done  with  all  convenient  Dispatch. 
If  after  such  an  Undertaking,  the  Plaintiff  obtains  an  Or- 
der as  of  course,  to  withdraw  his  Replication  and  amend 
the  Bill,  it  will  be  discharged  upon  the  Application  of  the 
Defendant,  with  Costs  for  Irregularity  (ft);  but  in  discharg- 
ing an  Order  for  withdrawing  the  Replication,  the  Court 
has  allowed  the  Plaintiff  to  set  down  the  Cause  upon  Bill 
and  Answer ;  and  where  the  Cause  has  been  so  set  down, 
but  no  Subpoena  to  hear  Judgment  served,  and  Default 
made  at  the  Hearing,  the  Undertaking  has  been  held  equi- 
valent to  serving  a  Subpoena,  and.the  Bill  dismissed  with 
Costs  (c) ;    if  the  Plaintiff  made  out  a  special  Case,  his 
Application  might  be  allowed  (d) :  the  only  Answer  to  a 
Motion  to  dismiss  for  want  of  Prosecution,  is  an  Under- 
taking  to  speed  the  Cause;  and  unless  he  enters  into  such  an 
Undertaking,  the  Bill  will  be  dismissed  in  the  first  Instance; 
but  a  Motion-Paper  signed  by  Counsel,  undertaking  to  speed 
the  Cause,  left  at  the  Register-Office  on  the  same  Day  the 
Motion  to  dismiss  was  made  with  the  Register  of  that  Day, 
has  been  held  sufficient  to  discharge  the  Order  to  dismiss ; 
and  if  the  Defendant's  Solicitor  had  Notice  before  the  Older 
was  drawn  up,  with  Costs  (e) :  if  the  Plaintiff  has  any  spe- 
cial Ground,  he  cannot  avail  himself  of  it  by  Way  of  An- 
swer to  a  Motion  to  dismiss,  it  must  be  made  the  Subject  of 

(a)  5  Madd.  00.  (d)  1  Cox.  397. 

(6)  16  Vcs.  1 26.  (*)  3  Madd.  240. 

(c)  17  Ves.  130. 
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a  separate  and  distinct  Application  (a).  By  a  recent  De- 
cision,- after  an  Undertaking  to  speed  the  Cause,  the  Plain- 
tiff has  only  the  next  Term  to  proceed,  and  not  the  following 
Vacation  (b) :  if  he  neglects  to  proceed  in  the  next  Term, 
the  Defendant  may  give  Notice  to  dismiss  at  the  first  Seal 
after  Term,  and  the  Court  upon  Affidavit  of  Service  of  the 
Notice  and  Production  of  the  Order  to  speed  the  Cause, 
and  the  Six  Clerk's  former  Certificate,  will  make  an  Order 
to  dismiss  the  Bill,  unless  the  Plaintiff's  Counsel  undertakes 
peremptorily  to  go  to  Commission  that  Vacation,  to  give  Rules 
to  pass  Publication  in  the  next  Term,  and  set  the  Cause 
down  for  Hearing  the  following  Term;  and  that  in 
Default,  the  Bill  to  stand  dismissed  out  of  Court,  without 
further  Motion  (c) ;  but  the  Death  of  the  Defendant  would 
abate  the  Suit,  and  suspend  the  Effect  of  the  Order  (d). 

If  the  Plaintiff,  after  he  has  undertaken  to  speed  the 
Cause,  obtains  and  serves  a  Subpoena  to  rejoin,  the  Bill 
cannot  be  dismissed  for  want  of  Prosecution  (e),  the  Cause 
being  at  Issue,  may  be  brought  on  for  Hearing  by  Defen- 
dant :  if  the  Plaintiff  does  not  proceed,  the  Defendant  may 
then  give  Rules  to  produce  Witnesses  and  pass  Publication 
in  the  next  Term,  and  set  down  the  Cause  in  the  ordinary 
Course,  ad  requisUionem  Defendentisff);  and  where  a  Cause 
coming  on  to  be  heard  stood  over  with  Liberty  to  amend, 
and  the  Plaintiff  amended,  but  proceeded  no  further,  it  was 
held  not  necessary  to  set  down  the  Cause  again,  but  that 
Defendant  might  move  to  dismiss  the  Bill  for  want  of  Pro- 
secution (g) ;  but  the  Plaintiff  may  create  further  Delay  by 
applying  previous  to  the  Expiration  of  the  Rule  to  pass 
Publication,  to  enlarge  it  upon  the  ordinary  Suggestion, 
that  it  is  in  his  own  Delay ;  to  defeat  this  Attempt,  the  De- 
fendant must  apply  to  the  Court  to  impose  Terms  upon  the 

(a)  1 1  Ves.  608.  1 3  Ves.  456.  (d)  1  Cox,  344. 

(6)  2  Matld.  Rep.  123.  (*)  J  Cox  288.  3  Atk.  558. 

(e)  13  Ves.  45G. ,  2  Madd.  (/)  3  Atk.  558. 

Rep.  124.  notis.  (g)  2  Cox  15. 
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Plaintiff,  and  take  the  Course  laid  down  in  a  former  Part  of 
this  Work. 

In  this  Place  we  should  observe,  that  if  a  general  Demur- 
rer is  filed,  and  no  further  Proceedings  taken,  the  Pendency 
of  the  Demurrer  prevents  the  Dismission  of  the  Bill  (a) ; 
and  the  like  as  to  a  Plea,  though  accompanied  by  an  An- 
swer (b) ;  the  Reason  assigned  is,  that  the  Defendant  equally 
with  the  Plaintiff,  has  the  Liberty  of  setting  it  down  for 
Hearing:  and  so  pending  a  Reference  in  a  Suit  for  specific 
Performance,  where  both  Sides  are  Actors  (c). 

A  Bankrupt  Plaintiffs  whether  the  Bankruptcy  is  an 
Abatement  or  not,  though  the  Suit  may  be  considered  as  de- 
fective as  if  abated,  must  by  some  kind  of  Bill  bring  his  As- 
signees before  the  Court,  or  suffer  a  Dismission  of  the  Bill, 
though  generally  without  Costs  (d).  Alter  Replication, 
the  Court  has  made  an  Order  that  the  Assignees  should  file 
a  Supplemental  Bill,  in  the  Nature  of  a  Bill  of  Revivor, 
within  a  Fortnight,  or  that  the  Bill  be  dismissed  (e).  The 
Defendant  becoming  Bankrupt,  does  not  disable  him  from 
moving  to  dismiss  (/). 

Where  one  of  several  Plaintiffs  dies  before  Answer,  the 
Defendant  may  move  that  the  Surviving  Plaintiffs  revive  the 
Suit,  or  the  Bill  be  dismissed  with  Costs  (g). 

A  Bill  to  perpetuate  Testimony  may  be  dismissed  for 
want  of  Prosecution  any  Time  before  Replication  and  Ex- 
amination (h)9  but  not  a  Bill  for  a  Discovery  merely; 
there  the  Defendant  after  a  full  Answer,  can  only  obtain 
an  Order  for  Payment  of  Costs  (i)>  including  the  Costs  of 
resisting  Motions,  and  other  Expences  (Ar) :  if  set  down,  it 

(o)  2  Ves.  j.  287.    2  Cox,  (/)  9  Ves.  015.    2  Madd. 

377.  Cb.  387. 

(b)  Barn.  286.  (g)  1  Turn.  Rep.  258. 

(c)  2  Ves.  and  Bea.  377.  (h)  Ambl.  237. 

(d)  Beam.  Pleas,  291.  18  (0 1  Atk.286.  4  Madd.  178. 
Ves.  424.  1  Rose.  196.  (*)  i  Madd.  Rep.  344. 

(,)  5  Madd.  80. 
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would  be  struck  out  of  the  Paper,  and  not  dismissed. 
Where  a  Bill  was  retained  for  twelve  Months,  with  Li- 
berty to  bring  an  Action  at  Law,  and  in  Case  such  Action 
should  not  be  tried  within  that  Period,  then  the  Bill  to  stand 
dismissed  with  Costs ;  and  the  Plaintiff  did  not  try  the 
Action  within  the  Time,  the  Bill  was  held  not  ipso  facto  out  of 
Court,  but  that  Defendant  must  either  set  down  the  Cause  for 
further  Directions,  or  move  to  dismiss  the  Bill  with  Costs  (a). 
After  Dismission,  the  Court  has  Jurisdiction  upon  Motion  in 
the  Suit  dismissed,  to  make  an  Order  for  Payment  of  Money 
to  the  Party  intitled  (b)9  though  generally  no  Order  can  be 
made  upon  a  Bill  dismissed  (c),  which  would  in  Effect 
amount  to  decreeing  Relief.  At  the  Hearing  the  Bill  may 
be  dismissed  without  Costs  (d),  or  with  Costs,  as  to  some, 
and  without  Costs,  as  to  other  Parties  (e)9  or  partly  with 
and  partly  witltout  Costs  (/);  but  it  should  seem,  that 
by  the  Course  of  the  Court,  the  Bill  cannot  be  dismissed 
with  Costs  to  be  paid  by  the  Defendant  to  the  Plaintiff  (g) ; 
where  the  Plaintiff  had  a  Decree  nisi,  and  he  did  not  appear 
afterwards,  it  was  considered  as  giving  up  the  Judgment, 
and  the  Bill  was  dismissed  with  Costs  (A). 

Lastly,  it  should  be  observed,  that  formerly  a  Plaintiff 
was  allowed  to  give  and  to  abandon  three  Notices  to  dismiss, 
but  not  a  fourth,  unless  the  Costs  of  the  three  preceding 
Notices  had  been  paid  (i).  By  a  General  Order  of  recent 
Date  (k)9  the  Party  must  now  pay  the  Costs  of  every  No- 
tice,  which  is  not  followed  up  with  a  Motion,  before  he  can 
be  heard. 

(a)  2  Cox.  374.  (/)  1  Ves.  j.  534. 

(b)  18  Ves.  293.  lg)  18  Ves.  395.    3  Meri. 
(<?)  3  Bro.  C.  C.  390.               429. 

(d)  1  Ves.  j.  214,  278.    5         (4)  Sel.  Ca.  Ch.  6,  50. 

Ves.  498.  ,        (0  14  Ves-  151- 

(e)  2  Ves.  j.  11.  (*)5Aag.l818.3Madd,3l8. 


BILL  OF  COSTS 

FOR 

A  PLAINTIFF, 

Where  an  Issue  was  directed  on  Hearing. 


IN  CHANCERY. 
Between  Stephen  Rudd,  Plaintiff; 

and 
John  Miller,  Defend^- 


MICHAELMAS   TEEM,   1822. 


CHARGE.       I      TAXOtr- 

£    s.    <L\£    s.   & 
TAKING  Instructions  for  Bill  0  18    4 

Drawing  Warrant  to  prosecute,  and 

Stamp  -  -  0    7    6 

Drawing   Bill  and  fair   Copy,   fol. 

98  (a)  -  -  4  18    0 

Fee  to  Mr.  Maddock,  to  settle  and 

sign,  and  Clerk  -  3    5    6       0   2   6 

Attending  him 
Engrossing  Bill 
Paid  for  Parchment  and  Duty 
Paid  filing  same 
Drawing  Praecipe  for  Subpoena,  and 

leaving  same  at  Subpoena  Office, 

and  afterwards  for  Subpoena  0    6    8 

Paid  for  Subpoena  -  0    8    0 

Writing  to  Mr.  Shaw  Vernon,  at 

Stone,  instructing  him  to  serve  same  0    3    6       0   3  6 

[a)  The  fair  Copies  is  included  in  the  Is.  drawiug. 


s 

5 
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10 

0 

0 
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Pud  him  his  Bill  on  that  occasion  0  19 

Paid  for  Answer,  fol.  102  5  19 

Making  a  close  Copy  for  the  Country  1  14 

Term  Fee,  Clerk,  and  Solicitor  0  16 

Letters  and  Messengers  -  0    5 


CHARGE. 

£  s.  d. 
6 
0 
0 
8 
0 


EASTRR   TERM,    1825. 


Replication  and  Duty  -  0 

Instructions  to  mote  for  a  Subpoena 

to  rejoin,  with  the  usual  Directions  0 
Fee  to  Mr.  Maddock  to  move  0 

Attending  him,  and  Register  to  draw 

up  and  enter  Order  0 

Pud  for  Order,   Copy,  and  Service  0 
Paid  for  Subpoena  -  0 

Service  of  Order  and  Subpoena  on 

the  Defendant's  Clerk  in  Court 
Abbreviating  Bill  and  Answer,  fol. 

98, 102=200 
Two  fair  Copies  thereof  for  Counsel, 

Sixteen  Brief  Sheets  each 
Instructions  for  Interrogatories 
Drawing  and  fair  Copy,  fol.  23  (a) 
Fee  to  Mr.  Maddock  therewith,  and 
with  a  Brief  to  advise  on  the  neces- 
sary Evidence,  &c.  and  Clerk 
Attending  him 
Engrossing  Interrogatories 
Paid  for  Parchment  and  Duty 
Attending  the  Examiner  therewith 
Attending  Mr.  A.  B.  examining  and 

taking  Minutes  of  his  Evidence 
The  like  Attendance  on  Mr.  C.  D. 


12    8 


8 

6 

10 

6 

6 

8 

9 

0 

8    0 


TAX   Off. 

£    a.    d. 
0  14    6 


0    0    6 


0    4    6       0    2    0 


8    6    8 


5    6 

8 

0  13 

4 

» 

1    3 

0 

3    5 

6 

1 

3 

6 

0    6 

8 

0  11 

6 

0  10 

0 

0    6 

8 

0    6 

8 

0 

6 

8 

0    6 

8 

0 

6 

8 

(a)  See  preceding  Observations  as  to  close  Copies. 
Vol.  I.  s  a 
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The  like  Attendance  on  Mr.  E.  F. 
Attending   them  afterwards  to  the 

Examiner  instructing  him,  &c. 
Attending  Mr.  G.  H.  several  Hours, 

examining  and  taking  Minutes 
Attending  him  to  the  Examiner 
Rule  to  produce  Witnesses 
Rule  to  pass  Publication 
Term  Fee,  Clerk  and  Solicitor 
Letters  and  Messengers 


TS 

CHARGE. 

tax  orr. 

£    a. 

d. 

£ 

t.    d. 

0    6 

8 

0 

6  8 

0    6 

8 

0  13 

4 

0 

6   8 

0    6 

8 

0    8 

8 

0    8 

8 

0  16 

8 

0    5 

0 

EASTER  VACATION,   FOLLOWING. 


Paid  for  Six  Clerk's  Certificate  of 
Pleadings  filed 

Paid  setting  down  Cause,  and  for 
Register's  Note 

Paid  for  Subpoena  for  Judgment 

Service  thereof  (a) 

Drawing  and  Engrossing  Affidavit 
of  Service,  Duty,  and  Oath 

Paid  filing  and  Office  Copy 

Paid  the  Examiner's  Bill  for  Plain- 
tiff's Depositions  (6) 

Paid  for  Copy  of  Defendant's  De- 
positions 

Abbreviating  the  same,  fol.  160 

Two  fair  Copies  thereof  to  add  to 
the  Briefs,  twelve  Sheets  *ach 

Attending  the  Plaintiff,  advising  on 
the  Necessity  of  proving  several 


0    3    4 


1 

5 

8 

0 

8 

0 

0 

5 

0 

0 

6 

2 

0 

5 

7 

6    8    6 


6    9 
2  IS 


6 

4 


4    0    0 


(a)  See  preceding  Observations  as  to  Service  of  Subpoena. 

(b)  The  Examiner's  Bill  must  be  produced  upon  the  Taxation 
to  shew  the  Amount,  or  it  cannot  be  allowed  in  Costs. 
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CIIJJU3B.       I     TAX  OFF. 

£    s.    <L\£    8.    * 

Letters  vivd  voce,  at  the  Hearing, 

and  for  the  Name  of  a  Person  who 

could  prove  the  Defendant's  Hand 

Writing  thereto  -  0    6    8 

Drawing  Instructions  for  Order  to 

Examine  to  move  vivd  voce  at  the 

Hearing  -  -  050026 

Fee  to  Mr.  Maddock  to  move  0  10    6 

Attending  him,  and  Register  to  draw 

up  and  enter  Order  •  0    6    8 

Paid  for  Order,  Copy,  and  Service    0  IS    0       0    10 

TRINITY   TEEM,    1828. 

Briefand  Fee  to  Mr.  Hart  and  Clerk  10  18    6       2    2    0 
Attending  him  -  0    6    8 

The  like  to  Mr.  Maddock  and  Clerk  5    7    6       0    2    6 
Attending  him        -  -  0    6    8 

Drawing  Observations  for  Counsel, 

four  Brief  Sheets  -  16    8 

Two  fair  Copies  thereof  -  16    8 

Attending  Mr.  Hart  and  Mr.  Mad- 
dock therewith  -  0    6    8       0    6    8 
Copy,  Tide,  and  Prayer  of  Bill  for 

the  Lord  Chancellor  -  0    2    6 

July  4th,  5th,  and  6th.  Attending 
Court,  Cause  in  the  Paper,  Clerk, 
and  Solicitor         -  -  2    0    0 

9th  and  10th.  Attending  Court, 

Cause  heard,  Clerk,  and  Solicitor, 
when  an  Issue  directed        -  2    0    0 

Paid  Court  Fees  and  Officers  0  12    6 

Paid  for  Copy  Minutes  -  0    8    0 

Attending  Register,  settling  same       0  18    4 
Paid  for  Decree  -  -        6  15    0 

Attending  examining  and  passing  same  0  13    4 

ss  2 
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CHARGE.        I    TAX  OFF. 

£     8.      d.  I  £     *.     d. 

Paid  entering  Decree  -  18    0 

Attending  to  leave  Decree  to  be  en- 
tered, examining  and  taking  same 
away  -  -  0    6    8 

Attending  the  Plaintiff,  advising  on 
the  Decree,  and  the  Issue,  the 
necessary  Evidence  to  be  produced 
on  the  Trial  thereof,  &c.        -        0    6    8       0    6    8 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 


IN  THE  KINGS  BENCH. 

Rudd  against  Miller. 

MICHAELMAS    TERM,   1823. 

Perusing  the  Decree  and  Papers  in 
the  Cause,  as  Instructions  to  draw 
the  Issue  directed  to  be  tried  0  18    4 

Drawing  same,  and  fair  Copy,  fol. 

80  (a)  -  -  1  10    0 

Fee  to  Mr.  Chitty  and  Clerk,  to 
settle  -  -.  18    6       0    8    6 

Attending  him        -  -  0    6    8       0    3    4 

Making  Copy  of  the  Decree  direct- 
ing the  Issue  -  -  134        13^ 

Making  Copy  of  the  Issue  for  the 

Defendant's  Attorney,  fbl.  84.        0  11     4 

Attending  him  therewith,    and  to 

settle  same  -  -  0  13    4063 

Engrossing  Bill,  Parchment,  Duty, 

continuing,  and  filing  -  0  12    2 

Notice  of  Trial,  Copy*  and  Service    0    8    0 

(a)  See  preceding  Observations  on  fair  Copies. 
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CHARGE.       1     TAX  OWt. 

£    8.    d.\£    s.    d. 

1   2 

8 

0   s 

8 

0    5 

0       0 

2    0 

0  IS 

8 

0  18 

6 

1  16 

0 

0    6 

8 

Entering  the  Issue  on  the  Roll,  and 
paid  for  the  Entries 

Warrant  and  Docquet 

Drawing  Pkfcita  and  Jurata 

Engrossing  Record,  foL  84 

Parchment  and  Duty 

Paid  Clerk  of  the  Treasury  passing 
Record,  and  Sealer 

Fee  thereon 

Attending  advising  as  to  trying  the 
Issue  by  a  special  or  common 
-Jury  -  -  0    6    8       0    6    8 

Instructions  for  Counsel  to  move  for 
a  special  Jury 

Fee  to  him  therewith 

Attending  him,  and  Court 

Paid  for  Rule 

Copy,  and  Service  on  the  Defen- 
dant's Attorney 

The  like  on  the  Sheriffs  and  Master    0 

Attending  the  Master  for  an  Ap- 
pointment to  name  the  Jury  0    6    8       0    6    8 

Copy  and  Service  of  Rule  with  the 
Master's  Appointment,  on  the  De- 
fendant's Attorney 

The  like  on  the  Sheriffs 

Attending  thereon,  when  the  Jury 
were  named 

Paid  the  Master's  Fee 

Paid  the  under  Sheriff  attending 
with  the  Freeholder's  Book 

Paid  for  a  List  of  the  Forty-Eight 

Copy  thereof  for  Plaintiff  0    8    6       0    »    6 

Attending  him,  taking  Instructions 

to  reduce  the  same  -  0    6    8 


0    2 

6 

a  10 

6 

0    6 

8 

0 

3 

4 

0    7 

0 

0    3 
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0 

3 

0 

0    6 

0 

0 

6 

0 

0 

3 

0 

0 

3 
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0 

6 

8 

2 

2 

0 

2 

2 

0 

0 

5 

0 

0 

2 

6 
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CHAROK. 

£    a     d. 


Attending  the  Master,  for  his  Ap- 
pointment to  reduce  the  Jury         0 
Copy  and  Service  thereof  -        0 

Attending  the  Appointment  reduc- 
ing the  Jury        -  0 
Paid  for  a  List  of  Twenty-four        0 
Copy  thereof  for  Use          -  0 
Paid  the  Sheriff  summoning  the  Jury  £ 

0 
0 
0 
0 
0 
0 
0 


6    8 
4    0 


6 

8 

8 

6 

g 

6 

2 

0 

10  10 

6 

4 

14 

0 

8 

8 

8 

4 

11 

8 

13    4 

6    8 


Venire  and  Fee 

Returning  and  attending 

Special  Distringas  and  Fee 

Paid  returning  the  same 

Attending  for  that  Purpose        * 

Paid  setting  down  Cause  -  > 

Attending  for  that  Purpose 

Perusing  the  Proceedings,  and  at- 
tending taking  Instructions  for 
Brief  -  -  0 

Drawing  Brief,  Twenty-two  Sheets    7 

Attending  the  Plaintiff,  several 
Hours,  reading  over  and  settling  the 
Case,  and  arranging  the  Proofs 

Attending  Fourteen  Witnesses,  se- 
verally, examining  them,  and 
taking  Minutes  of  their  Evidence    £ 

Attending  William  Hale,  Esq.  ex- 
amining him  as  to  his  Evidence       0  IS    4 

The  like  on  Mr.  Whetham        -        0  18    4 

Making  three  Copies  of  the  Brief, 

Twenty-two  Sheets  each         -        11     0    0 

Drawing  Notice  to  produce  Books 
and  Letters,  two  Copies,  and  Ser- 
vice on  the  Defendant  and  his 
Attorney  -  -  0    6    0 

Three  Copies  annexed  to  Brief  0    3    0 


tax  orr. 
£    a.  d. 


0    6    8 

0    1    0 


0    8   6 


6    8       0    S   4 


0  13    4       0  13    4 


6    8       £68 


0    6   8 
0    6   8 
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CHARGE. 

£    8.    d. 
The  like  of  the  Defendant's  Notice    0    3    0 

Fee   to  Mr    Attorney-General  and 

Clerk,  with  Brief  -  12  14    6 

Attending  him        -  -  0    6    8 

Fee  to  Mr.  Scarlett,  and  Clerk,  with 

Brief  -  -  10  12    6 

Attending  him  -  0    6    8 

Fee  to  Mr.  Chitty,  and  Cleric,  with 

Brief  -  -  -  6    8    6 

Attending  him  -  0    6    8 

Attending  the  Counsel  severally,  to 

get  a  Consultation  fixed  -        0    6    8 

Attending  the  Consultation      ,  0  13    4 

Fee   to    Mr.   Attorney-General  on 

Consultation  -  -  2    2    0 

The  like  to  Mr.  Scarlett  -        2    2    0 

The  like  to  Mr.  Chitty  .-  2    2    0 

To  Mr.  Attorney-General's  Clerk 

and  Servant  -  -  0    7    6 

Five  Subpoenas  -  -      S  10    0 

Subpoena  duces  tecum  -  0  14    6 

Twenty  Copies  to  serve  -        0     10 

Service  thereof  on  Nineteen   Wit- 
nesses -  -  2    7    6 
Conduct  Money  to  Mr.  Attorney        2    2    0 
The  like  to  Seventeen  other  Wit- 
nesses               -                -              0  17    0 
Writing  to  Mr.  Shaw  Vernon,  of 
Stone,  inclosing  a  Subpoena,  and 
instructing  him  to  serve  Mr.  W. 
a  Witness  there                  -  0    3    6 
Paid  Mr.  Vernon  his  Bill  thereon        0    9    8 
Attending  the  Witness  on  his  Ar- 
rival in  Town,  taking  Minutes  of 
his  Evidence            -            -  0    6    8 


TAX  OFF. 

£    8.     d. 


0    6 
0  13 


2 
2 
2 

0 
0 


2 
2 
2 

7 
7 


8 

4 

0 
0 
0 

6 
6 
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BILL  OP  COSTS 


CHARGE. 

£    9.    d. 


TAX    OFF. 

£    *.    d. 


0    6    8 


0    6    8 


0    6    8 


0    6    8       0    6    8 


Attending  Defendant's  Solicitor  to 

admit  several  Matters  to.  save  Ex- 
pence  and  Trouble,  settling  Facts 

to  be  admitted 
Drawing    Consent  and  fair  Copy, 

and  attending  to  sign  same 
Attending  the  Plaintiff,  looking  out 

Papers  and  Writings  to  produce 

pursuant  to  Notice 
Attending  the  Defendant's  Solicitor 

for  his  Office  Copies  of  die  Bill 

and  Answer  to  examine  the  same, 

for  the  Trial  (a) 
Examining  the  Office  Copies  of  the 

Bill  and  Answer  with   the  Re- 
cords, in  the  Six  Clerks'  Office, 

fol.  200  (J) 
Paid  Clerk  in  Court  thereon 
Paid  searching  for  Records 
December  7th.    Attending  Court  to 

get  the  Cause  appointed  for  Trial  10  0  0  6  8 
1  10th.     Attending  for  the  like 

(a)  Where  an  Answer  ia  required  as  Evidence  in  an  Action  at 
Law,  as  upon  a  Trial  at  the  Assizes,  tbe  Court,  except  in  • 
criminal  Case,  does  not  permit  the  Record  itself  to  go,  but  so 
Office  Copy,  unless  Proof  of  the  Signature  is  necessary,  bat  not 
where  tbe  Action  is  by  a  Stranger  unconnected  with  the  Suit  in 
Equity.  So,  Proceedings  under  a  Commission  of  Bankruptcy 
brought  into  the  Secretary's  Office,  are  not  permitted  to  be  used 
as  Evidence  in  Actions  unconnected  with  the  Commission.  Jervis 
v.  White,  8  Ves.  313. 

(6)  By  Lord  Erskine's  Orders.  1807,  the  Clerks  in  Court  are 
allowed  for  examining  all  Copies  with  Record  to  be  used  is  Evi- 
dence for  each  Examination  if  40  Sheets,  or  under,  6s.  9d.  But 
if  more  than  40  Sheets,  then  for  examining  each  Sheet,  2d* 


1 
1 
0 


IS 

13 

6 


4 
4 

8 


FOB  A  PLAINTIFF.  639 

CHARGB.        I     TAX   OF*. 

£    s.    cL\£    s.    d. 

Purpose,  when  Cause  appointed 

for  the  13th        -  -  0    6    8 

Attending    Summoning  Officer,  to 

give  him  Notice  -  0    6    8       0    3    4 

Attending  the  several  Witnesses  to 

give  them  Notice  when  the  Trial 

would  come  on  -  0  13    4       0    6    8 

Drawing  Abstract  of  Record  for  the 

Chief  Justice,  and  fair  Copy         0    6    8       0    8    4 
13th.  Attending  Court;  Cause 

tried;  Verdict  for  Plaintiff  0    3    4 

Clerk's  Attendance  to  prove  the  Ser- 
vice of  the  Notice  to  produce,  and 

the  Office  Copies  of  the  Bill  and 

Answer  in  Chancery  -  0134       068 

Paid  Court  Fees        -  -        4  11    0 

Paid  the    Sheriff    summoning   the 

Jury  -  -  2    8    0 

Paid    the    Secondary   attending    to 

name  Tales        -  -  110 

Pud  the  Witnesses  for  their  Loss  of 

Time,  and  Expences  on  attending 

Trial        -  -  -  12  15    0 

Paid  the  Witness  from  the  Country 

his  Expences  and  Loss  of  Time 
Term  Fee,  Letters  and  Messengers 
Rule  on  Postea 

Drawing  and  engrossing  Postea 
Paid  stamping  same 
Attending  at  the  Stamp  Office  for 

that  Purpose         , 
Paid  delivering  Postea  -  • 

Term  Fee,  Letters,  and  Messengers 
Attending  the  Master  of  the  King's 


3  13 

6 

0  10 

0 

0    4 

6 

0    6 

0 

0  10 

0 

0    S 

4 

0    0 

6 

0  10 

0 

684  BILL  OF  COSTS 

CHARGE.        I     TAX  OTT. 

£     S.     d.\£      S.     £ 

Bench  with  the  Bill  of  Costs,  for 

his  Taxation  of  the  Costs  at  Law  0    6    8        0    6    8 

Copy  of  his  Appointment  to  tax, 
and  Service  thereof  on  the  De- 
fendant's Attorney  -  0    S    0 

Attending  thereon,  and  proceeded, 
when  the  Defendant's  Attorney 
required  an  Affidavit  verifying 
the  Payment  to  the  Witnesses, 
&c.  (a)  -  -  0    6    8 

Attending  taking  Instructions  to 
draw  the  Affidavit  0    6    8        0     6    8 

Drawing  same  -  0    6    8 

Engrossing  same,  Duty,  and  Oath  0    6  11 

Attending  the  Master,  and  for  Ap- 
pointment to  proceed  -  0    6    8      0    6    8 

Copy  and  Service  thereof  on  the 
Defendant's  Attorney  -  0    8    0 

Attending  thereon,  when  the  Master 

finished  the  Taxation  -  0    6    8 

Paid  the  Master  -  2    3    0 

Term  Fee,  Letters,  and  Messengers   0  10    0-       0  10    0 


IN  CHANCERY. 

rflLAUY    TERM,    1824. 

Drawing  and  engrossing  Petition  to 

set  the  Cause  down  on  xhe  Equity 

reserved  -  0    8     10    17 

Paid  answering  the  same  1     0    0 

(a)  An   Affidavit  made  by  the  Solicitor  in  th?  Cause  is  not 
allowed  in  Costs  as  a  special  Affidavit. 


FOR  A  PLAINTIFF.  635 

CHARGE.        I         TAX    OFF. 

£    8.  d.\    £   8.    d. 

Paid  far  Order,  Copy,  and  Service.     0    9  0       0    0    6 
Attending  to  draw  up  and    enter 

Order  -  -  0    6  8 

Paid  setting  down  Cause        -  K  0    1  0 

Making  Copy  of  the  Decree  for  the 

Chancellor,  forty  Sides,  at  8d.         16  8 
The  like  of  the  Record  sent  down 
for  Trial,  and  Postea  thereon  re- 
turned, at  4d.             -                   10  0 
Paid  on  leaving  the  same                     0    5  0 
Attending  for  that  Purpose                 0    6  8 
Drawing  and  engrossing  Affidavit  of 
the  Service  of  the  Order  for  set- 
ting down  the  Cause,  Duty,  and 
Oath                   -                           0    6  7 
Paid  filing  and  for  Office  Copy           0    5  0 
Attending  to  file  Affidavit                   014  8       0  14    8 
Drawing  Brief,  six  Sheets                   2    0  0 
Making  two  fair  Copies,  for  Counsel  2    0  0 
Fee  to  Mr.  Hart,  with  former  Brief 

and  Clerk  -  8  10  6 

Attending  him  -  0    6  8 

Fee  to  Mr.  Maddock  and  Clerk         5    7  6 

Attending  him  -  0    6  8 

February  18th.     Attending  Court ; 

Cause  in  the  Paper  -  0  IS  4 

19th.    The  like  Clerk  and 

Solicitor,  Cause  heard  10  0 

Paid  Court  Fees,  and  Officers  0  12  6 

Paid  for  Copy  Minutes  -  0    6  0 

Perusing  and  attending  settling  them  0  13  4 
Paid  for  Order                 -                  2    16 

Attending,  examining,  and  passing      0  18  4 

Paid  entering  -  -  0    7  6 


636  BILL  OF  COSTS 

CHARGE.        |     TAX   OWW. 

£    *.  <L\£    s.    d. 
Attending  to  leave  Decree  to  be  en- 
tered, examining  and  taking  same 

away  .  0    6  8 

Term  Fee,  Clerk,  and  Solicitor  0  18  8 

Letters  and  Messengers  -  0    5  0 

HILARY  VACATION,  FOLLOWING. 

Copy  of  the  Order  for  the  Master      0    5    0       0*6 
Taking  Instructions  to  draw  Inter- 
rogatories for  the  Examination  of 

the  Defendant  -  0  13    4 

Drawing  and  fair  Copy,  fol.  10  0  10    6 

Warrant  on  leaving  Copy  and  Service  0  4  0 
Warrant  to  settle  Copy  and  Service  0  4  6 
Attending  thereon,    Interrogatories 

allowed  -  0    6    8 

Paid  for  the  Master's  Certificate  of 

Allowance,  transcribing,  &c.  8    10 

Paid  filing  and  for  Office  Copy  0    5  10 

Attending  filing,  and  afterwards  for 

Copy  -  0    6    8 

Paid  the  Master's  Clerk  engrossing 

the    Interrogatories,    Parchment,        * 

and  Duty  -  10    0       0    8    6 

Paid  for  a  Copy  of  the  Defendant's 

Examination,  fol.  64  -  8  14    8 

Abbreviating  the  same  -  114 

Perusing  same  to  see  if  sufficient        0    6    8       Q    6    & 
Drawing  Charge  and  fair  Copy  for 

the  Master,  fol.  86.  -  0  17    4 

Warrant  on  leaving,  Copy,  and  Service  0    4    6 
March  2nd.    Warrant  to  proceed, 

Copy,  and  Service  -  0    4    6 

Attending  thereon,  and  proceeded        0    6    8 


FOR  A  PLAINTIFF.  687 

CHARGE.       I      TAX  OFF. 

«  £    s.    d»\£    s.   d. 

Another  Warrant  to  proceed  thereon, 

Copy,  and  Service  -  0    4    6 

Attending  thereon,  when  the  Master 

allowed  the  Charge  -  0    6    8 

Pud  for  a  Copy  of  the  Defendant's 

Discharge,  fol.  13  *  0    &    0 

Making  a   Copy  thereof,    for   the 

Plaintiff         *  -  0    6    0        0    6    0 

Attending  him,  advising  thereon         0    6    8        0    6    8 

March  10th.    Attending  a  Warrant 

on  the  Discharge,  and  proceeded     0    6    8 

■  12th.     Attending  another 

Warrant,    when    the    Discharge 
allowed  -  0    6    8 

Paid  for  a  Copy  of  the  Master's  Re- 
port, fol.  56  -  18    0 

Warrant  on  preparing  same,  Copy, 

and  Service  -  0    4    6 

Making  a  Copy  of  die  Report  1  17    4       0  18    8 

Warrant  to  settle,  Copy,  and  Ser- 
vice -  0    4    6 

Attending  thereon,  when  the  Report 

settled  -  0    6    8 

Drawing  Bill  of  Costs,  and  Copy, 

fol.  55  -  1  16    8 

Warrant  on  leaving,  Copy,  and  Ser- 
vice -  0    4    6 

Two  Warrants  to  tax,  Copies,  and 

Service  -  0    9    0 

Attending  thereon,  Clerk  in  Court 
and  Solicitor;  but  upon  an  Ob- 
jection made  by  the  other  Side 
the  Master  refused  to  allow  the 
Clerk  in  Court's  Attendance,  as  he 
had  not  personally  attended  16    8       0  18    4 


688  BILL  OF  COSTS 


CHAftOE.       I        TAX  orr. 

£     S.     d.\£     8,     <L 


Warrant  to  sign  Report,  Copy,  and 
Service  -  0    4    6 

Attending  examining  Transcript 
with  the  Master's  Draft  of  his 
Report 

Paid  for  Report  and  transcribing 

Gave  Master's  Clerk 

Paid  filing,  and  Office  Copy 

Attending  to  file  Report,  and  after- 
wards for  Copy 

Paid  for  Subpoena,  for  Costs  and 
personal  Service  (conditional) 

Term  Fee,  Clerk,  and  Solicitor 

Letters  and  Messengers 


0    6    8 

119    8 

8    8    0 

2  12    0 

0    6    8 

0  18    0 

0  16    8 

0  16 

6 

0    5    0 

0    5 

0 

BILL    OF    COSTS 


FOR  THE 


DEFENDANT. 


John  Miller,  Esquire, 

To  J.  Williams,  Debtor. 

CHARGE.        I        TAX    OFF. 

£    *.    <L\£    9.    d. 
1822.     £  Attending     you     on 

Oct  9th  3  taking  Instructions  to 
defend  -  -  0  IS    4068 

Drawing  Warrant  to  defend,and  paid 
Stamp  -  -  0    7    6 

Retainer  to  Mr.  Solicitor-General  for 
you  and  Clerk  -  13    6 

Attending  him  -  0    6    8 

Yourself  at  the  Suit  of  Rhudde. 

MICHAELMAS   TERM,   1822. 

Paid  entering  Appearance         -  0  6  8 

Paid  for  Office  Bill,  fol.  98  -  5  14  4 
Attending,  conferring,  and  advising 

thereon  -  -  0  6  8 
Instructions  to  Counsel  to  move  for 

a  Month's  Time  to  answer  0  2  6 

Fee  to  Mr.  Roupell  to  move  0  10  6 
Attending  him  and  Register  to  draw 

up  and  enter  Order         -  0  6.8 

Paid  for  Order,  Copy,  and  Service  0  9  0       0    0    6 

MICHAELMAS   VACATION,   FOLLOWING. 

Drawing  Petition  to  the  Master  of 


640  BILL  OF  COSTS. 

CHAROE.        I        TAX  099. 

£    s.    i.\£    s.    d. 
the  Rolls  for  three  Weeks  further 
Time  to  answer,  engrossing,  and 
Duty  .  0    4    7 

Paid  answering  •  0    5    6 

Paid  for  Order,  Entry,  Copy,  and 

Service  -        ■  0    9    0        0    1    0 

Attending  Register  to  draw  up  and 
enter  Order  -  0    6    8 

January  10th.  Attending  you  the 
greatest  Part  of  this  Day,  taking 
Instructions  for  Answer  0  13    4 

11th.    The  like  Attendance 

on  you  this  Day  -  0  13    4       0    6    8 

Drawing  Answer,  and  fair  Copy, 
fol.  102  -  5    2    0 

Making  fair  Copy  thereof  for  Coun- 
sel, to  settle  and  sign  same  (a)         1  14    0       1  14    0 

Fee  to  Mr.  Wingtield  and  Clerk, 

therewith  -  4    6    6 

Attending  him  -  -  0    6    8 

Attending  you,  reading  over  and 
settling  the  Draft  of  the  Answer    0  13    4 

Engrossing  same  -  2  11    0 

Paid  for  Parchment  and  Duty,  two 
Skins  -  13d 

Attending  you  reading  over  the  En- 
grossment -  16    8. 

Attending  you  to  the  Public  Office, 

to  swear  your  Answer         -  0  IS    4       0    6    8 

Paid  Oath  -  -  0     10 

Paid  filing  Answer  -  0    3    4 

Term  Fee,  Clerk  and  Solicitor  0  16    8 

Letters  and  Messengers         -  0    5    0 

(a)  The  Copy  is  included  in  the  Is.  per  Sheet  drawing. — Ed. 


FOR  THE  DEFENDANT.  641 

EA6TER  TEEM,    1822. 

CHAIK3E.         I       TAX    OFF. 

£     s.    d.\  €    s.    d. 
Paid  for  Office  Copy  Replication        0    8    6 
Abbreviating  Bill  and  Answer,  fol. 

98,102=«X>  -  3    6    8 

Two  Copies  for  Counsel,  Sixteen 

Sheets  each  -  5    6    8 

Instructions  for  Interrogatories  0  18    4 

Drawing  same,  fol.  IS  -  0  IS    0 

Fair  Copy  thereof  for  Counsel  to 

settle  and  sign  (a  J  -  0    4    0       0    4    0 

Fee  to  Mr.   Roupell,  and   Clerk, 

therewith,  and  Brief  of  the  Plead- 
ings, to  advise  on  Evidence,  &c. 
Attending  him 

Engrossing  the  Interrogatories 
Paid  for  Parchment  and  Duty 
Attending  the  Examiner  therewith 
May  14th.    Attending  advising  on 

the   necessary  Evidence    in    the 

Cause,  and  when  the  Witnesses 

should  be  examined  -  0184  068 
16th.    Attending  Mr.  James, 

taking  Minutes  of  his  Evidence,  and 

attending  with  him  to  the  Examiner  0  13  4  0  6  8 
The  like  Attendance  on  Mr.  Simpson  0  18  4  0  6  8 
.  Attending  Mr.  Ryley,  exiu 

mining  and  taking  Minutes  of  his 

Evidence,  and  attending  him  to 

the  Examiner         -  -  0  13    4       0    6    8 

'.     The  like  Attendance  on 


3 

5 

6 

0 

6 

8 

0 

6 

0 

0 

9 

0 

0 

6 

8 

Mr.  Smith,  Mr.  Wilbraham,  and 

Mr.  Jones  -  0    6    8 

(a)  See  preceding  Observations  as  to  Copies. 
Vol.  I.  t  t 


642  BILL  OF  COSTS 

CHARGE.     I     TAT  OFF. 

£    s.    d.  I  £    s.    d. 
Attending  you  this  Day,  perusing 

Letters  and  Papers,  to  see  what 

further   Evidence  they   afforded, 

and  advising  thereon         -  0134        0    6    8 

Instructions  for  Counsel  to  move  to 

enlarge  Publication  for  a  Week     0    2     6 
Fee  to  Mr.  Roupell  to  move  0  10    6 

Attending  him  and  Register  to  draw 

up  and  enter  Order  -  0    6    8 

Paid  for  Order,  Copy,  and  Service      0    9    0        0    0    6 
Attending  you  on  being  served  with 

the  Subpoena  to  hear  Judgment, 

and  advising  on  the  Propriety  of 

entering  into  further  Evidence  0    6    8        0    6    8 

Paid  the  Examiner's  Bill  (a)  6  11     7 

Paid  for  Office  Copy  of  the  Plain- 
tiff's Depositions  -  9    6    8 
Abbreviating  the  same,  fol.  160  2  18    4 
Making  two  fair  Copies  thereof,  to 

add  to  the  Briefs  o:  the  Pleadings 

for  Counsel,  twelve  Sheets  each       4    0    0 
Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

TBINITY   TEEM,    1822. 

Fee  to  Mr.  Solicitor  General,  and 

Clerk,  with  Brief  -  10  12    6 

Attending  him  -  0    6    8 

Fee  to   Mr.    Roupell,   and    Clerk, 

with  Brief  -  5     7    6 

Attending  hiu:  -  0    6    8       0    6   8 

Instructions  for  Counsel  to  move  for 

(a)  This  must  be  produced  at  the  Taxation,  if  it  is  not  it  wm 
be  disallowed. 


FOR  THE  DEFENDANT.  648 

CHARGE.       |     TAX  OFF. 

£    s.    d.\£    s.    d. 
Order  to  prove  Letters  viva  voce, 
at  the  Hearing  -  0    2    6 

Fee  to  Mr.  Roupell  to  move  0  10    6 

Attending  him  and  Register  to  draw 

up  and  enter  Order  -  0    6    8 

Paid  for  Order,  Copy,  and  Service      0  IS    0 

Writing  to  you  on  the  Necessity  of 
proving  the  above  Letters,  and 
desiring  the  Person  to  be  sent  who 
could  prove  the  Hand-writing        0    8    6 

July  9th  and  10th.  Attending  the 
Hearing  of  the  Cause,  Clerk  in 
Court,  and  Solicitor, when  an  Issue 
was  directed  -  2    0    0 

Paid  Court  Fees  and  Officers  0  18    0 

Paid  for  a  Copy  of  the  Minutes  0    8    6 

Perusing  and  attending,  and  settling 

them  -  0  13    4 

Attending  you,  advising  on  the  De- 
cree, and  the  Issue  directed  0    6    8 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

IN  THE  KING'S  BENCH. 

MICHAELMAS   TERM,    1821. 

Perusing  a  Draft  of  the  Issue,  and 

settling  the  same  -  0    6    8 

Making  a  Copy  thereof  for  Use,  fol. 

84(a)  -  0  11     4       0  11    4 

Paid  for  Issue,  Duty,  and  entering 

Plea  -  0  18    2 

Attending  to  search  if  the  Cause 

was  set  down  to  be  tried  -         0    8    4 

(a)  Not  allowed  in  strict  Costs. 

T  T  2 


644  BILL  OF  COSTS 


CHARGE.        I        TAX  OFF. 

£      3.      d.  \£     8.     d. 

The  Plaintiff  having  obtained  a  Rule 
for  a  special  Jliry,  attending  Ap- 
pointment to  name  the  Jurors  0    6    8 

Paid  for  a  Copy  of  the  List  of  Forty- 
eight  -  0    2.6 

Making  a  Copy  thereof  for  you  (a)     0    2    6       0    2   6 

Attending  you  therewith,  taking  In- 
structions to  reduce  the  Forty- 
eight  -  0    6    8        0    8    4 

Attending  the  Appointment,  reduc- 
ing the  Jury  -  0    3    4 

Paid  for  a  List  of  the  Twenty-four    0    2    6 

Perusing  the  Papers  in  the  Cause  in 
Chancery,  and  other  Letters  and 
Papers,  as  Instructions  to  draw 
Brief  -  0  13    4       0    6    8 

Attending  you,  advising,  and  taking 
further  Instructions         -  0    6    8       0    3    4 

Attending  Mr.  A.  B.  a  Witness,  ex- 
amining, and  taking  Minutes  of 
his  Evidence  -  0    6    8       0    3    4 

The  like  Attendance  on  Ten  other 
Witnesses,  which  took  up  a  great 
deal  of  my  Time  -  3    6    8        10    0 

Drawing, Brief,  twenty-eight  Sheets    9    6    8 

Attending  y&u,   reading  over,  and 

settling  the  same  -  0  13    4 

Making  three  fair  Copies  thereof 
for  Counsel  -  14    6    8       0    6    8 

Fee  to  Mr.  Solicitor  General  there- 
with, and  Clerk  -  12  14    6 

Attending  him  -  0    6    8 

Fee  to  Mr.  Marriott,  and  Clerk,  with 
Brief  -  10  12    6        0    2    6 

(a)  Not  allowed  in  strict  Costs. 


FOR  TIfE  DEFENDANT.  645 


CHABOB. 

£    a    <L 

TAX   OF! 

\£       8. 

r. 

d. 

0    6 

8 

0    6 

8 

6    8 

6 

0    2 

6 

0    6 

8 

0    6 

8 

3  15 

0 

0  12 

6 

1    9 

0 

0  14 

6 

1    0 

0 

2    2 

6 

0  17 

0 

Attending  him 

Fee  to  Mr.  Gurney,  and  Clerk,  with 
Brief 

Attending  him 

Six  Subpoenas 

Two  Subpoenas  duces  tecum 

Twenty  Copies  to  serve 

Service  of  the  Subpoenas  on  Seven- 
teen Witnessed 

Conduct  Money  to  the  Witnesses 

Drawing  Notice  to  produce  Books, 
Papers,  &c.  on  the  Trial,  two  Co* 
pies,  and  Service  on  the  Plaintiff* 
and  his  Attorney  -  0    7    0       0    3    0 

Attending  you  on  Plaintiff's  Notice, 
for  the  Production  of  Books  and 

.    Papers,  &c.  on  the  Trial,  looking 

out  the  same  -  0    6    8       0    8    4 

Making  three  Copies  of  the  Notices 

for  the  Counsel  -  0    6    0       0    3    0 

Dec  10th.  Attendance  this  Day, 
when  the  Cause  was  appointed  for 
the  13th  -  0    6    8       0    3    4 

— •  18th.  Attending  the  Court, 
when  the  Cause  was  tried,  and  a 
Verdict  given  for  the  Plaintiff         0  18    4 

Paid  Court  Fees  -  2    9    0 

Paid  the  Witnesses  for  their  Ex- 
pences  and  Loss  of  Time  on  at- 
tending the  Trial  -  8  19    4 

Term  Fee,  Letters,  and  Messengers  0  10    0 

IN  CHANCERY. 

HILARY   TERM,   1823. 

The  Plaintiff  having  having  set  down 
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m 

CHARGE.       I      TAX  OFF. 

£    8.    <L\£    s    <L 

Cause    on   the  Equity  reserved, 

drawing  Brief,  Six  Brief  Sheets      2    0    0 
Making  two  fair  Copies  thereof  for 

Counsel  -  8    0    0 

Fee  to  Mr.  Solicitor  General,  and 

Clerk,  with  Brief  -  5    7    6 

Attending  him  -  0    6    8 

Fee  to  Mr.   Roupell,  and   Clerk, 

with  Brief  -  3    5    6       0*6 

Attending  him  -  0    6    8 

February  1 8th.    Attending  Court, 

Cause  in  the  Paper,  but  not  called 

on  -  -  0  18    4 

Feb.  9th.      The  like  Attendance, 

Cause    heard,   Clerk    in    Court, 

and  Solicitor  -  10    0 

Paid  for  Copy  Minutes  -  0    6    0       0    10 

Perusing  and  attending  the  Register 

settling  the  same  -  0  18    4 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    6    0       0    10 

HILARY   VACATION,    FOLLOWING. 

Paid  for  a  Copy  of  the  Plaintiff's 

Interrogatories,  fol.  10  -        0    6    8 

Attending  a  Warrant  on  the  Inter- 
rogatories, and  settling  same  0    6    8 
"  Attending    taking   Instructions  for 

your  Examination  -  0  13    4 

Perusing  Papers  and  Vouchers  as 
further  Instructions  -.  0134       068 

Drawing  the  Examination,  fol.  64      3    4    0 

Attending   you,  reading  over  and 

settling  the  same  '  -  0  13    4 
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CHARGE.      I    TAX  Ort*. 

£    s.    d.\£    s     d. 

Fee  to  Mr.  Roupell,  to  settle  same, 
and  Clerk  -  2    4    6 

Attending  him  -  0    6    8 

Engrossing  same  -  1  12    0 

Paid  for  Parchment  and  Duty  0  10    8 

Attending  you  reading  over  the  In- 

grossment  -  -  0  13    4 

Attending  you  to  the  Master's  Cham- 
bers, to  procure  you  sworn  thereto  0    6    8 

Paid  Oath  -  -  0    10 

Paid  on  leaving  -  0    5    0 

March  1st     Paid  for  a  Copy  of  the 

Plaintiff's  Charge,  fol.  26  0  13    0 

4th.    Attending  a  Warrant 

thereon,  and  proceeded  0    6    8 

8th.       Attending    another 


Warrant     thereon,     when     the 

Charge  was  allowed  -  0    6    8 

Drawing  your  Discharge,  fol.  18        0  12    0 

Warrant  on  leaving  same,  Copy  and 

Service  -  -  0    4    6 

■  12th.     Attending  thereon, 

when  the  Charge  was  allowed  0    6    8 

Paid  for  Office  Copy  of  Draft  Re- 
port, fol.  56  -  1     8    0 

Making  a  Copy  thereof  for  you  (a)    0  18    8       0  18    8 

Attending,  reading  over,  and  ad- 
vising thereon  -  0  13    4       0    6    8 

Attending  a  Warrant  on  the  Report, 

when  the  same  was  settled  0    6    8 

Paid  for  a  Copy  of  the  Plaintiff's 

Costs,  fol.  55  -  17    6 

(a)  Not  allowed  in  strict  Taxation. 
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CHARGE.       I    TAX  Off. 

£       8.       d.\£    8.     * 


Attending  two  Warrants,  taxing  the 

*  Costs  in  Chancery,  Clerk  in  Court, 
and  Solicitor;  but  Mr.  Stephen  re- 
fused to  allow  the  Clerk  in  Court's 
Attendance,  the  Clerk  in  Court 
attending  by  Agent,  and  not  in 
Person  -  -  1    6    8       0  IS   4 

Attending  two  Appointments  of  the 
Master  of  the  King's  Bench,  tax- 
ing Costs  at  Law  -  0  18    4       0    6   8 

Attending  you  for  the  Money  re- 
ported due  to  the  Plaintiff,  and 
for  the  Costs  of  the  Suit ;  and  at- 
tending the  Plaintiff's  Solicitor, 
settling  the  Business  with  him         0  IS    4        0    6   8 

Drawing  and  engrossing  a  Release 
from  the  Plaintiff  to  you  in  con- 
sequence 

Paid  for  Stamp,  &c. 

Attending  the  Execution  thereof 

Term  Fee,  Clerk,  and  Solicitor 

Letters  and  Messengers 


1   ] 

0 

0    0 

0 

0    6 

8 

0  16 

8 

0  16    8 

0    6 

0 

0   6  e 

Plaintiff's  Costs  of  Motion  for  a  new  Trial  of  the 

former  Issue. 

EASTER  TERM,   1823. 

THE  Defendant  having  given  a 
Notice  of  Motion  that  a  new 
Trial  might  be  had  at  Law,  draw- 
ing Brief  for  Counsel  to  oppose 
same,  Six  Brief  Sheets        -  2    0    0 

Making  three  fair  Copies  thereof  for 
Counse  -  -  -      3    0    0 
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CHAftGE.      ■     TAX  OFF. 

£     8.     d.\£     8.     (L 

Fee  to  Mr.  Attorney-General,  and 

Clerk,  therewith  -  5    7    6 

Attending  him  -  0    6    8 

Fee  to  Mr.  Hart,  and  Clerk,  with 

Brief  -  -  4    6    6 

Attending  him  -  -        0    6    8       0    6'  8 

Fee  to  Mr.  Maddock,  and  Clerk, 

with  Brief  -  -  5    7    6 

Attending  him        -  -  0    6    8       0    6    8 

April  6th.  Attending  Court,  when 
the  Motion  was  directed  to  stand 
over  till  the  14th  -  0  13    4 

14th.    Attending  Court,  when 

the  Attorney-General  and  Mr. 
Hart  were  heard  in  Support  of 
the  Motion  -  -        0  13    4 

16th.     The  like  Attendance, 


when  Cause  was  shewn  against 
the  Motion,  and  the  Court  re- 
fused to  grant  a  new  Trial,  and 
the  Application  dismissed  with 
Costs  -  -  0  13    4 

Paid  for  Order,  Copy,  and  Service    0    9    0       0    10 

Drawing  Bill  of  Costs,  and  Copy, 

fol.  18  -  -  0  12    0 

Warrant  on  leaving  Copy,  and  Ser- 
vice -  -  -  0    4    6 

Warrant  to  tax,  Copy,  and  Service    0    4    6 

Attending  taxing,  Clerk,  and  Soli- 
citor -  -  ■  0  13    4 

Paid  for  Report  of  Costs        -  2    16 

Paid  filing,  and  for  Office  Copy  0    4  10 

Attending  the  Master  for  Certificate, 
and  filing  same  -  0    6    8 
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£     e.  d.\    £  8.    d. 
Paid  for  Subpoena,    and   personal 

Service  (conditional)  -  0  11  0 

Letters  and  Messengers  -  0    5  0       0    &   0 


The  Defendant's  Bill  on  the  above  Motion. 

EASTEtt   TERM,   1882. 

Attending  yon  advising  on  the  Pro- 
priety of  making  an  Application 
to  the  Court  for  a  new  Trial, 
which  you  directed  -  0  13    4        0    6    8 

Notice  of  Motion,  Copy,  and  Ser- 
vice -  -  050010 

Drawing  and  engrossing  Affidavit  of 
the  Service,  and  Oath  -         0    7    1 

Paid  filing,  and  Office  Copy         -      0    6    2 

Drawing  Brief  for  Counsel,  seven 

Sheets  -  -  2    6    8 

Making  four  fair  Copies  thereof  for 

Counsel  -  -  4  13    4 

Four  Copies  of  Notice  to  annex  0    4    0       0    2    0 

Fee  to  Mr.   Solicitor-General,  and 

Clerk,  with  Brief  -  5    7    6 

Attending  him  -  -  0    6    8 

The  like  to  Mr.  Scarlett,  Clerk,  and 
Attendance  -  -  5  14    2 

Fee  to  Mr.  Gurney,  and  Clerk,  with 
Brief  -  -  3    5    6 

Attending  him  -  0    6    8 

Fee  to  Mr.  Selwyn,Vnd  Clerk,  with 

Brief  -  -  3    5    6 

Attending  him  -  -068 
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CHARGE.     I     TAX  OFF. 

£  s.  d.  \£  3.  d. 
April  6th.  Attending  the  Court, 
when  the  Motion  was  directed  to 
stand  over  .till  the  14th,  in  Order 
to  give  Time  for  the  Judge  who 
tried  the  Cause  making  his  Re- 
port thereof  -  -        0  13    4 

■  14th.  Attending  Court  on 
Motion,  when  the  same  was  Part 
heard  -  -  0  13    4 

16th.  Attending  the  Court, 


when  Motion  fully  heard,  and  the 
Application  dismissed  with  Costs     0  13    4 

Attending  Taxation  of  the  Defend- 
dant's  Costs  on  Motion,  Clerk  and 
Solicitor  -  -  0  IS    4 

Paid  for  Copy  of  Plaintiff's  Costs, 
fol.  18,  -  -  0    9    0 

Letters  and  Messengers  -  0    5    0 
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Tux  Lord  Chancellor  may  take  upon  himself  in  the  first 
Instance,  with  the  Exceptions  after  mentioned,  to  decide  any 
Question  of  Law  or  of  Fact,  put  in  Issue  upon  the  Record  (o); 
but,  as  Lord  Eldon  has  observed,  the  original  Jurisdic- 
tion of  Courts  of  Equity  to  determine  Questions  of  Fact, 
without  the  Intervention  of  a  Jury,  whose  Aid  is  sought,  for 
the  Purpose  of  informing  the  Conscience  of  the  Court, 
ought  to  be  exercised  according  to  a  sound  Discretion  (6); 
a  Refusal  therefore,  to  send  the  Cause  to  a  Jury,  has  been 
held  a  just  Ground  of  Appeal,  if  the  Court  of  Appeal  should 
think  that  the  contrary  Decision  would  have  been  a  sounder 
Exercise  of  Discretion ;  but  it  is  a  competent  Exercise  of 
the  Authority  and  Duty  of  the  Court,  in  and  throughout 
every  Case,  and  in  every  Stage  to  determine  according  to  its 
Discretion,  whether  it  does  or  does  not  want  that  Assis- 
tance (c) :  it  is  not  the  Principle  of  a  Court  of  Equity 
merely  because  there  is  a  Question  of  Fact,  which  may  be 
tried  by  Jury,  to  send  it  to  a  Jury  to  be  tried  (d);  the 
Object  of  an  Issue  out  of  a  Court  of  Equity  is  to  satisfy  the 
Conscience  of  the  Court,  as  to  disputed  Facts :  if  the  Court 
can  sufficiently  collect  the  Inference  from  the  Evidence 
taken  in  the  Cause,  no  Issue  is  necessary ;  but  as  the  noble 
and  learned  Judge  expresses,  the  Right  of  the  Court  ought 
to  be  sparingly  and  tenderly  used  in  deciding  upon  Facts 
without  an  Issue  (e).  The  Cases  forming  the  Exception  before 
alluded  to,  are  those  of  an  Heir  at  Law,  controverting  the 
Validity  of  a  Will  of  Lands  (/)  ;  and  of  a  Rector  or  Vicar 

(a)  6  Ves.  671.  (<?)  9  Ves.  168. 

(£)  3  Ves.  and  Ben.  42.  (/)  7  Bro.  P.  C.  437.     II 

(c)  2  Madd.  Cha.  475.  Ves.  53. 

(d)  4  Dow.  329. 
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suing  as  sole  Plaintiff  for  Ty thes  (a)  :  either  of  these  is  en- 
titled as  a  Matter  of  Right,  to  insist  upon  an  Issue  at  Law 
to  decide  their  Claims. 

The  Cases  of  most  ordinary  Occurrence  where  Issues  are 
directed,  are  those  to  try  the  due  Execution  and  Considera- 
tion, and  the  reality  of  Deeds  and  Conveyances  (b) ;  a  Will 
of  Lands  is  never  set  aside  without  an  Issue  Devitavit  vel 
rum  (c) ;  to  try  the  Validity  and  Existence  of  an  Agree- 
ment to  carry  Qn  an  illegal  Game,  and  a  Contribution  for  that 
Purpose,  an  Issue  has  been  directed  (d):  by  a  covenant  to  settle 
a  particular  Estate,  the  Breach  is  Matter  of  Damage ;  an 
Issue  will  be  directed  to  try  what  that  Damage  is  (e) ;  to 
prove  the  Fact  of  a  Partnership,  an  Issue  if  prayed  is  sel- 
dom refused  (f) :  and  so  to  decide  the  Existence  of  a 
Modus  in  a  Ty  the  Cause :  to  try  the  Amount  of  a  Legacy, 
from  a  Doubt  as  to  a  Figure,  an  Issue  has  been  directed, 
instead  of  a  Reference  (g\  and  the  like  in  arguing  Ex- 
ceptions upon  Facts  before  a  Master  (A);  so  to  discover  the 
Interest  of  a  suspected  Witness  examined  in  the  Cause  (i). 
In  some  Cases,  the  Court  considers  it  more  conducive 
to  Justice  to  direct  an  Action  at  Law  (k) :  where,  for  Instance, 
the  Question  turns  upon  a  Contract ;  as  whether  a  Bill  of 
Exchange  was  usurious  (I) ;  and  so  where  literary  Property 
is  in  dispute,  what  Damage  the  Proprietor  has  sustained  by 
Sale  of  a  pirated  Work  (m). 

The  Court  is  not  in  the  babit  of  directing  an  Issue  upon 
Motion  on  the  coming  in  of  the  Defendant's  Answer,  the 
regular  Course  is  upon  Hearing  the  Cause  (n) ;  but  Cases 

(a)  3  Bi.  Com.  452.  4  Price.  (g)  4  Ves.  796. 

14,  160.  (*)  2  Ves.  579. 

(6)  1  Ves.  216.  (0  3  Bro.  C.  C.  228. 

(c)  1 1  Ves.  53.  7  Bro.  P.  C.  (*)  6  Ves.  1 93. 

437.    3  Meri.  161.     1  Turn.  (/)  1  Ves.  543.   2  Ves.  246. 

R.  49.  2  Dougl.  735. 

(d)  1  Eden.  378.  (m)   Selwyn   v.  Bridgman, 
(*)  1  Bro.  C.  C.  363.  Tri.  1809,  MSS. 

(/)  16  Ves.  53.  (n)  18  Ves.  481. 
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occur  where  the  Court  by  an  interlocutory  Order  directs 
an  Issue  previous  to  the  Hearing;  and  in  all  Cases 
where  an  Issue  is  directed,  great  Care  and  Attention  is  re- 
quired, so  to  frame  the  Question  to  be  tried,  that  it  may 
embody  the  Whole  of  the  subject  Matter  of  Enquiry,  and 
that  it  be  submitted  by  the  Judge  in  his  Direction  to  the 
Jury,  in  the  View  the  Court  intended  it  to  be  taken,  with  all 
its  Bearings  and  Specialties,  unfettered  with  Technicality 
or  Formulae  of  Pleadings.  An  Author  of  distinguished 
Merit  considers  the  frequent  occurrence  of  Questions  up- 
on Issues,  being  sent  to  a  Jury  wide  of  the  Point,  as  a  neces- 
sary Consequence  flowing  out  of  the  different  Habits  of 
Investigation,  which  prevail  in  Courts  of  Law  and  of 
Equity,  from  the  Judge  at  Law  not  being  apprized  of  the 
View  with  which  the  Issue  was  directed  (a) ;  and  Lord 
*  Eldon  has  frequently  expressed  his  Disapprobation  of  the 
Course  taken  in  the  Courts  of  Law  upon  the  Trials  of 
Issues;  and  recently  in  Beer  v.  Ward>  his  Lordship  ex- 
pressed in  very  strong  Language,  his  great  disappointment 
at  the  Result  of  the  Issue  there  directed,  and  the  very 
slovenly  Manner  in  which  the  main  Question  sent  down  for 
Trial,  had  been  passed  over  untouched  and  untried. 

The  Order  directs  where  the  Issue  is  to  be  tried,  either 
at  the  Sittings  at  Nisi  Prius  in  London  or  Middlesex  in  or 
after  Term,  in  the  Court  of  King's  Bench  or  Common 
Pleas,  or  at  the  Assizes  and  in  what  County :  to  try  an  Issue 
in  the  Exchequer,  a  special  Ground  must  be  laid,  and  an 
Order  upon  Notice  obtained  (ft);  a  Trial  at  Bar,  the 
solemnity  of  which,  and  the  great  length  of  Examination, 
has  great  weight  with  the  Court  (c),  is  seldom  directed 
but  in  Questions  upon  large  Estates:  where  the  Party  ap- 
plying consented  to  take  Nisi  Prius  Costs,  Lord  Hard- 
wicke  directed  a  Trial  at  Bar  (d).  The  Order  directs 
who  shall  be  Plaintiff  and  who  shall  be  Defendant:  but  a 

(a)  2  Madd.  Cha.  476.  .  (c)  2  Atk.  378. 

{b)  5  Madd.  3.  (d)  3  Atk.  546.    1  Ves.  28. 
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Work  of  authority  lays  it  down,  that  the  Party  who  is 
to  sustain  the  Affirmative  is  to  he  Plaintiff,  and  as  such 
has  the  Choice  of  the  Court  in  which  it  is  to  he  tried  (a). 
The  special  Matter  to  be  given  in  Evidence,  admitted  or 
produced,  is  also  directed :  in  some  Cases  the  Plaintiff  or  De- 
fendant or  both,  are  ordered  to  attend  and  be  examined  upon 
the  Trial ;  but  Liberty  for  one  Party  to  examine  the  other 
is  not  of  course,  it  cannot  be  ordered  unless  consented  to  (6) : 
No  Objection  is  waived  by  it,  but  that  which  arises  from  his 
being  a  Party  in  the  Cause  (c) ;  but  in  general,  the  Court 
will  not  order  the  Examination  of  Persons  at  the  Trial,  who 
by  the  Rules  of  the  Courts  of  Law,  could  not  be  examined 
without  such  Order,  except  in  Cases  where  the  Facts  in 
Dispute  rest  only  in  the  Knowledge  of  the  Plaintiff  or  De- 
fendant (d).     The  Records  of  the  Pleadings  in  Chancery 
ought  not  in  strictness  to  be  sent  down  to  the  Assizes  until 
after  Refusal  of  the  Office-Copies  as  Evidence:    where 
an  Answer  is  required  to  be  produced  in  Evidence,  at  the 
Assizes,  the  Court,  except  in  a  criminal  Case,  does  not  per- 
mit the  Record  to  be  taken  down,  but  an  Office-Copy  ex- 
amined with  the  original  Record,  unless  the  Proof  of 
Signature  to  the  Answer  is  required:  in  an  Action  by  a 
mere  Stranger,  unconnected  with  the  Suit  in  Equity,  Lord 
Eldon  would  not  suffer  the  Record  to.be  taken  out  of  the 
Chancery  Office  for  any  Purpose  (e).     Usually  the  Order 
directs  the  Depositions  of  deceased  Witnesses  examined  in 
the  Cause,  or  of  those  who  are  proved  from  their  State  of 
Health  incapable  of  attending,  to  be  read  in  Evidence  at  the 
Trial  (/) ;  and  an  Order  for  the  like  Purpose  may  be  ob- 
tained in  an  Action  at  Law  directed  by  the  Court  (g): 
without  an  Order  to  make  the  Depositions  Evidence,  the 
whole  Record  of  Bill,  Answer,  Replication,  and  other  Pro- 

(a)  2  Rose  27.  (e)  1  Ves.  152.  8  Ves.  313. 

(b)  1  Ves.  and  Bea.  374.  (/)  15  Ves.    176.     1   Ves. 

(c)  1  Swanst.  40.  and  Bea.  339.  n. 

(d)  1  Buck.  234.  [g)  1  Ves.  and  Bea.  335. 
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ceedings  must  be  produced  and  proved  (a).  Recently  an 
Order  directing  Depositions  to  be  read  in  Evidence,  re- 
served to  the  Defendant  Liberty  to  examine  the  Witnesses 
upon  Interrogatories  in  the  mean  Time  (6).  An  Applica- 
tion to  read  the  Depositions  of  Witnesses  on  the  Trial  of 
an  Issue  at  Law,  directed  by  the  Court  of  Chancery,  on  the 
Ground  of  Age  or  Incapacity  to  attend  in  Parson,  must  be 
supported  by  Affidavit,  and  made  to  the  Judge  at  the  Trial, 
and  not  to  the  Court  which  directs  the  Issue  (c) :  and  where 
a  Deposition  de  bene  esse,  (to  the  taking  of  which  any 
Irregularity  of  any  Kind  might  have  been  effectually  ob- 
jected before  the  Hearing  of  the  Cause)  has  been  read  at 
the  Hearing,  it  is  of  course  (if  any  Issue  is  directed)  to 
order  it  to  be  read  at  the  Trial,  and  the  Court  will  not 
afterwards  discharge  the  Order  for  reading  the  Deposition  on 
the  Ground  of  Irregularity  in  taking  the  Deposition ;  although 
the  Party  complaining  of  the  Order,  did  not  know  of  the 
Irregularity  in  Question  till  after  the  Hearing ;  and  although 
the  Time  was  very  short  between  the  publishing  the  Depo- 
sition and  the  Hearing  of  the  Cause :  the  Reason  assigned 
is,  that  the  Party  might  have  applied  for  Time  to  examine, 
whether  the  Depositions  published  had  been  regularly  taken ; 
where  one  of  the  Commissioners  from  Interest  might  have 
been  objected  to  (A).  On  the  Trial  of  an  Issue,  AevisavU 
vel  non,  all  the  Witnesses  to  a  Will  must  be  examined,  if 
living,  for  they  are  the  Witnesses  of  the  Court,  and  not  of 
one  Party  or  the  other,  for  the  Issue  is  Part  of  the  Proceed- 
ings of  the  Court  (e) ;  and  Lord  Eldon  has  decided,  that 
in  proving  the  Execution  of  a  Devise,  actual  Signature  by 
the  Devisor,  in  the  Presence  of  the  three  Subscribing  Wit- 
nesses, is  not  required,  if  he  declares  it  to  be  his  Will 
before  those  who  did  not  see  him  sign  (f) :  where  Land  is 

(a)  1    Ves.  and  Bea.  343.  (A)  1  Swanst.  66.       1  Wils. 
1  Phill.  Ev.  296.                         C.  C.  15$. 

(b)  I  Ves.  and  Bea.  242.  (e)  Coop.  136. 

{c)  1  Cox.  184.  (/)  1  Ves.  and  Bea.  362. 
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in  Question,  the  Court  sometimes  makes  an  Order  for  the 
Jury  to  have  a  View ;  and  if  directed  of  a  particular  Part  of  a 
Manor,  the  Order  will  be  extended  to  a  View  of  the  whole 
Manor,  and  to  ascertain  the  Boundaries  (a).     If  the  Parties 
are  desirous  of  trying  the  Issue  by  a  special  Jury,  an  Ap- 
plication for  that  Purpose  must  be  made  to  the  Court  of 
Chancery,  or  for  Costs  incurred  for  not  going  to  Trial  (b) ; 
and  if  the  Issue  be  not  tried,  and  no  Notice  given,  it  will  be 
directed  to  be  tried  at  the  next  Assizes,  or  taken  pro  con- 
fesso  (c) ;  but  the  probable  Absence  of  Counsel  has  been  held 
sufficient  Ground  for  obtaining  Leave  to  postpone  the  Trial 
of  an  Issue  (d),  and  the  Judge  at  Nisi  Prius,  may  put  off  the 
Trial  (e).     Special  Matter  should  be  indorsed  on  the  Postea. 
To  carry  the  Order  directing  the  Issue  into  Effect,  the 
Order  (which  is  always  interlocutory)  with  the  leading  Coun- 
sel's Brief,  should  be  left  with  a  special  Pleader  or  a  practising 
Barrister,  with  full  Instructions  to  prepare  and  settle  a  Draft 
of  the  Issue  directed  by  the  Court,  a  fair  Copy  of  which, 
when  settled,  must  be  delivered  over  to  the  adverse  Solicitor ; 
and  if  Objections  are  taken  to  the  Draft,  they  are  usually 
disposed  of  at  a  Meeting  by  Appointment  with  the  Counsel 
on  each  Side :  if  the  Parties  differ  so  as  to  require  the  De- 
cision of  the  Master,  the  Party  prosecuting  the  Issue  must 
leave  a  Copy  of  the  Order,  and  of  the  Draft  of  the  Issue 
at  the  Master's  Office.     A  Warrant  on  leaving  the  Issue, 
and  successive  Warrants  to  settle  the  Issue  must  be  taken 
out  and  served  upon  the  adverse  Clerk  in  Court ;  the  Ques- 
tion to  be  put  in  issue  and  submitted  to  the  Jury,  is  embo- 
died in  the  Order,  in  hoc  Verba :  the  Master  having  no 
Authority  to  vary  or  alter  the  Order,  any  Alteration  or 
Variation  in  the  latter,  must  be  obtained  by  special  Motion, 
or  by  Petition,  either  to  the  Court  or  to  the  Master  of  the 
Rolls,  by  whom  the  Order  was  made ;  and  if  upon  this  Ap- 
plication any  Order  varying  the  former  Order  is  made,  it  must 

(a)  2  P.  Wins.  68.  (c)  4  Madd.  265. 

(b)  2  P.   Wms.   68.     Pra.  (rf)  1  Ja.  and  Wa.  225. 
Reg.  Wy.  Ed.  264.  (<?)  4  Campb.  163. 
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ceedings  must  be  produced  and  proved  (a),  f 
Order  directing  Depositions  to  be  read  inr'  <g  V^> 

served  to  the  Defendant  Liberty  to  examf  ^  *>  *  ^s 

upon  Interrogatories  in  the  mean  Time/^  <£,  <>  •  ^ 


and  not  to  the  Court  which  direc^  *   ^  **V  '*>    <*    "v      "-/ 
a  Deposition  de  bene  ewe,  (pm  '£  £  *    \^  .A    ''  •    \  -, 
Irregularity  of  any  Kind  naif,  %  k  %  ".-   \     '/      ^\ 
jected  before  the  Hearing  of  |  \,  ^  ~*  '  •    *  < 

the  Hearing,  it  is  of  cour  \  ^  'a  f  ^  -j,    *,  - 1 

order  it  to  be  read  at  %%>  \  \  *  • 
afterwards  discharge  the  ^  4  /  ^  ^  '* 
the  Ground  of  Irregulp^  ^  'a*  'j   * 

the  Party  complain!*  }  \  *•  _^ 

Iiregularity  in  Que  |  £  ^itiff endea" 


the  Time  was  ver  ;  '  ****^  Notice  °* 


sition  and  the  I  *  autt  IS**    **      court  of 

is,  that  the  Pa  ^d  in  Time,  _  5^*%  Issue  U 

whether  the  T  ^  ve  Costs ;  and  so  »*^    ^  court 

where  one  r  .endant  neglects  to  p*oce^C^,M  be  taken 

been  obje'  Jo  it  in  four  Days,  or  the  Isb**^  m-  ^  party 

vel  non,  .  a  Verdict  for  the  Plaintiff  (d)  ;    <**       q^^i  *ill 

living,        ^x  by  Order  draw  it  up,  will  not**  ^^irectfid  to  be 
one  F      *^*  of  the  Refusal  order  the  Matter    cV^he  ***  lt 
mF   •**+  $sb*kv  or  to  be  taken  pro  Confesso  ;    *>T      ^jjj  order  it 
in      •"  Vt  **  according  to  the  Order,  the  Co^*^     aS  directed^ 
♦'      **v  atital  and  amended.     Where  an  Is^**^      ^  ?&*> to 
.{**  Plaintiffs  Solicitor  obtained  an  Or«i^*"  ^ake u8e  °* 
J^  **U  the  Name  of  the  Plaintiff,  and    ***       <*f  Cta***/ 
^  «t  a  Witness,  and  had  a  Verdict,  the  Cc^*;t*lUef<^ant  (')• 
^  **W  the  Verdict  for  this  Surprize  upon  tl*^  ^^^ 
t .  \  IVao.  Reg.  Wy.  Ed.162.         (rf)  Dick.  &&  *  g0. 
K\\  Vol.  2-  Title,  Issue.  (e)  2  Ch.  ^— *-* 

0 ^  *  Moore,  473. 
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v  have  adopted  a  Practice  where  a  Dig- 

r^      -/ .  *tties  is  a  mere  Question  of  Law,  and 

^  ^>       ^  mined  there,  by  interlocutory  Orders 

''y,^\     **rp  or  to  give  a  Party  Liberty  to 

'',   '<£'''*,     ' f  *rving  the  Consideration  of  all' 

<c  %*  *'*.  '**,     '*  Verdict  (a).    If  an  Action 

/''*,,  ',  vX  Directions  given,  and  it 

J  ^  '4    *  's,    ',,  Ve  the  Master  to  settle 

',,  * .  '-;  '*,  't j  '4  "he  like  Proceedings 

•'   ''<     '**    ,  '*,  '',   '*  and  the  Course  of 

;,   '' A        '4,'4.    '',,'      **w  -s  brought,  must 

'*''.*'  '<'',','''<.     '  o  further  Pro- 


•zed  by  the 

'.     -      -     '  -,  instituted:  it 

''  ■'  erections,  or  on  the 

'  *  issue;  and  if  an  Action 

'  uon  of  the  Court  of  Chancery 

Objection  taken  at  the  Trial,  the 
*ii  make  the  Party  taking  the  Objection 
y ;  and  in  the  Course  of  an  Action  brought 
direction  of  the  Court,  if  the  Mode  is  miscon- 
tbe  Party  should  apply  by  Petition,  to  enable  the 
^t  to  do  complete  Justice  (c).     If  either  Party  is  dissa- 
tisfied with  the  Verdict,  he  may  move  for  a  new  Trial;  but 
in  an  Action  and  an  Issue  directed  by  the  Court,  the  Prac- 
tice varies.    Lord  Eldon  laid  it  down  as  a  General  Rule  of 
Practice,  that  in  an  Action  at  Law,  directed  by  the  Court, 
the  Application  for  a  new  Trial,  must  be  to  the  Court  in 
which  it  was  tried,  till  they  are  satisfied  with  the  Verdict, 
and  that  the  Rule  was  not  affected  by  any  special  Provi- 
sions, by  which  the  Direction  of  the  Action  is  accompanied ; 
but  that  in  an  I*me,  the  Motion  for  anew  Trial  must  be  made 
to  the  Court  of  Chancery  (dy.  in  the  latter  Case  it  would 

(a)  4  Bro.  P.  C.  700.  (c)  1  Cox,  143. 

(6)  Peake,  69.      4  Ves.  71.         (d)  Coop.  96.   2  Rose,  178. 
4  Madd.  214.  2  Hullock,  626.     4  Mau.  and  Sel.  192. 
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be  drawn  up  and  left  at  the  Master's  Office,  and  the  usual 
Warrants  taken  out  and  attended.     When  the  Master  has 
settled  the  Draft  of  his  Report,  which  requires  no  Confir- 
mation, it  must  be  signed  by  him  and  filed  at  the  Report 
Office.     The  Form  of  the  Issue  being  settled,  which  is  by  a 
Declaration  in  Case  in  a  feigned  Action  (a),  that  the  Plain* 
tiff  laid  a  Wager  of  five  Pounds  with  the  Defendant,  that 
Peter  Brooke  was  Heir  at  Law  to  Ralph  Leycester,  and 
then  averring  that  he  is  so,  brings  his  Action  for  the  five 
Pounds ;  the  Defendant  admits  the  Wager,  but  avers  that 
Peter  Brooke  is  not  Heir  to  Ralph  Leycester,  and  Issue  is 
thereupon  joined  (6).     The  Issue  must  be  made  up  and  de- 
livered to  the  adverse  Solicitor,  and  the  Proceeding,  and  the 
subsequent  Proceedings  from  the  Delivery  and  Entry  of  the 
Issue  in  the  Court  of  Law,  are  the  same  as  if  the  Cause 
had  originally  commenced  there,  until  a  Verdict  is  obtained, 
and  the  Cause  brought  on  for  further  Directions,  or  on  the 
Equity  reserved.     A  Defendant  may  carry  the  Record  of  an 
Issue  directed  by  the  Court  to  Trial,  if  the  Plaintiff  endea- 
vours to  delay  it  (c)  ;  and  if  the  Plaintiff  gives  Notice  of 
Trial,  and  does  not  countermand  in  Time,  the  Court  of 
Chancery  will  on  Motion  give  Costs;  and  so  if  an  Issue  is 
directed,  and  the  Defendant  neglects  to  proceed,  the  Court 
will  order  him  to  do  it  in  four  Days,  or  the  Issue  to  be  taken 
as  tried,  and  a  Verdict  for  the  Plaintiff  (d)  ;  or  if  the  Party 
that  should  by  Order  draw  it  up,  will  not,*  the  Court  will 
upon  Proof  of  the  Refusal  order  the  Matter  directed  to  be 
put  in  Issue,  or  to  be  taken  pro  Confesso  ;  or  if  he  draw  it 
up,  but  not  according  to  the  Order,  the  Court  will  order  it 
to  be  settled  and  amended.     Where  an  Issue  was  directed, 
and  the  Plaintiffs  Solicitor  obtained  an  Order  ex  Parte,  to 
strike  out  the  Name  of  the  Plaintiff,  and  to  make  use  of 
him  as  a  Witness,  and  had  a  Verdict,  the  Court  of  Chancery 
set  aside  the  Verdict  for  this  Surprize  upon  the  Defendant  (i). 

(a)  Prao.  Reg.Wy.  Ed.162.  (rf)  Dick.  521. 

(b)  Vol.  2.  Title,  Issue.  (e)  2  Ch.  Ca.  80. 

(c)  5  Moore,  473. 
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Court*  of  Equity  have  adopted  a  Practice  where  a  Dis- 
pute between  the  Parties  is  a  mere  Question  of  Law,  and 
must  ultimately  be  determined  there,  by  interlocutory  Orders 
either  to  direct  an  Issue,  or  to  give  a  Party  Liberty  to 
bring  an  Action  at  Law,  reserving  the  Consideration  of  all 
further  Directions  till  after  the  Verdict  (a).  If  an  Action 
at  Law  be  directed,  and  special  Directions  given,  and  it 
should  be  found  necessary  to  go  before  the  Master  to  settle 
the  Question  directed  to  be  tried;  the  like  Proceedings 
must  be  pursued  as  in  settling  an  Issue,  and  the  Course  of 
Practice  in  the  Court  of  Law  in  which  it  is  brought,  must 
be  followed  until  a  Verdict  is  obtained ;  but  no  further  Pro- 
ceedings in  Execution  of  the  Verdict,  unauthorized  by  the 
Court  of  Chancery,  by  whose  Order  it  was  instituted :  it 
must  be  brought  on  there  for  further  Directions,  or  on  the 
Equity  reserved,as  in  (he  Case  of  an  Issue ;  and  if  an  Action 
at  Law,  under  an  implied  Direction  of  the  Court  of  Chancery 
be  defeated  by  a  formal  Objection  taken  at  the  Trial,  the 
Court  of  Chancery  will  make  the  Party  taking  the  Objection 
pay  the  Costs  (6) ;  and  in  the  Course  of  an  Action  brought 
under  the  Direction  of  the  Court,  if  the  Mode  is  miscon- 
ceived, the  Party  should  apply  by  Petition,  to  enable  the 
Court  to  do  complete  Justice  (c).  If  either  Party  is  dissa- 
tisfied with  the  Verdict,  he  may  move  for  a  new  Trial;  but 
in  an  Action  and  an  Issue  directed  by  the  Court,  the  Prac- 
tice varies.  Lord  Eldon  laid  it  down  as  a  General  Rule  of 
Practice,  that  in  an  Action  at  Law,  directed  by  the  Court, 
the  Application  for  a  new  Trial,  must  be  to  the  Court  in 
which  it  was  tried,  till  they  are  satisfied  with  the  Verdict, 
and  that  the  Rule  was  not  affected  by  any  special  Provi- 
sions, by  which  the  Direction  of  the  Action  is  accompanied ; 
but  that  in  an  Issue,  the  Motion  for  anew  Trial  must  be  made 
to  the  Court  of  Chancery  (d)\  in  the  latter  Case  it  would 

(*)  4  Bro.  P.  C.  700.  (c)  1  Cox,  143. 

(6)  Peake,  69.      4  Ves.  71.         (d)  Coop.  96.   2  Roie,  178. 
4  Madd.  214.  2  Hullock,  626.     4  Mau.  and  Sel.  192. 
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be  proper  to  obtain  through  the  Application  of  the  Court, 
Copy  of  the  Judge's  Report  who  tried  the  Issue ;  but  it  is  not 
considered  as  a  Motion  of  course,  to  obtain  a  Judge's  Re- 
port of  a  Trial  at  Law,  previous  to  a  Motion  for  a  neir 
Trial  of  an  Issue  directed  out  of  the  Court  of  Chancery:  it 
having  been  determined  on  a  Conference  between  the  Lord 
Chancellor,  the  Master  of  the  Bolls,  and  the  Vice  Chancel- 
lor, that  they  would  not  call  upon  the  Judge  who  tried  die 
Cause  at  Law,  to  make  his  Report  until  they  were  satisfied 
that  there  were  reasonable  Grounds  for  entertaining  the  Mo- 
tion for  a  new  Trial  (a) ;  and  the  Vice  Chancellor  has  acted 
upon  the  Statement  of  Counsel  who  attended  the  Trial  at 
Law,  without  requiring  an  Affidavit  of  the  Facts  repre- 
sented to  have  passed  on  the  Trial  (b) :  the  Judge's  Notes 
are  not  received  as  Evidence  of  those  Facts,  they  must  be 
brought  before  the  Court  by  Affidavit  (c).     It  should  not 
escape  the  Attention  of  the  junior  Practiser,  that  although 
the  Issue  or  the  Action  was  directed  by  the  Master  of  the 
Rolls  or  the  Vice  Chancellor,  a  Motion  for  a  new  Trial  may 
be  made  to  the  Lord  Chancellor;  and  it  has  been  sometimes 
made  indirectly  to  avoid  an  Appeal :  but  Lord  Eldon  h*s 
observed,  that  Convenience  requires,  that  if  the  Judge  who 
directed  the  Issue  should  remain,  and  there  had  been  any 
particular  Discussion,  the  Application  should  be  made  to 
him  (d).    The  Solicitor  for  the  Party  applying  for  a  new 
Trial,  must  give  Notice  in  Writing*  (see  Notices}  and  be 
prepared  with  an  Affidavit  of  Service  upon  the  adverse  Cferk 
in  Court,    and  he  should  also  give  the  former  Brief  to 
Counsel,  with  a  Copy  of  the  Judge's  Report,  or  an  Affidavit 
of  the  Facts  proved  upon  the  Trial,  and  such  other  mate- 
rial Facts  as  he  may  have  collected,  in  support  of  the 
Motion ;  he  should  also  attend  the  Court  when  the  Motion 
comes  on,  and  be  prepared  with  every  requisite  Document; 

(a)  6  Madd.  6&  (<0  11  Ves.  SO.   2  V.  and 

(6)  Ibid.  Bea.56. 

(c)  6  Madd.  113. 
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tf  an  Order  is  made,  it  must  be  drawn  up,  passed  and  en- 
tered, and  the  Issue  taken  down  again  for  Trial;  and  if  a 
Witness  examined  on  the  former  Trial  and  in  the  Cause,  dies 
in  the  Interval,  his  Deposition  may  be  read,  and  what  he 
swore  at  the  former,  given  in  Evidence  (a). 

New  Trials  are  directed  in  Matters  of  Value  and  Im- 
portance, according  to  the  Circumstances  of  the  Case  (6) : 
where  the  Judge  certifies  that  the  Weight  of  Evidence  was 
against  the  Verdict  (c);  or  upon  a  Mis-direction  of  the 
Judge  (d) ;  and  so  upon  Discovery  of  new  and  material 
Evidence  after  the  Trial,  although  the  Judge  has  certified 
that  he  is  satisfied  with  the  Verdict,  a  new  Trial  will  be 
granted  (e) ;  and  where  there  has  been  a  Trial  at  Bar,  a  new 
Trial  has  been  granted,  the  Court  entertaining  no  doubt 
upon  the  Right  to  grant  a  new  Trial,  though  Courts  of 
Law,  on  a  Verdict  not  against  Evidence,  have  had  great  diffi- 
culty (/)  ;  but  it  will  not  direct  a  new  Trial  if  the  Evidence 
has  been  kept  back  eaf  propositi),  there  being  no  Fraud  or 
surprize,  though  the  Court  is  much  dissatisfied  with  the  Ver- 
dict (gr) ;  and  wherever  the  Court  is  satisfied  that  consider- 
ing the  Judge's  Report,  and  the  Record  of  the  Suit  in 
Equity,  Justice  has  been  done  upon  the  Whole,  though 
some  Evidence  has  been  improperly  rejected  at  Law,  a 
new  Trial  will  berefused  (h).  The  Intent  of  directing  Issues 
being  only  to  inform  the  Conscience  of  the  Court,  it  is  not 
tied  down  to  the  same  Strictness  of  Verdicts,  as  Courts  of 
Law,  nor  will  a  new  Trial  be  granted  upon  a  Suggestion 
that  the  Party  was  not  apprized  of  a  particular  Point  of 
Evidence  being  adduced,  and  therefore  not  prepared  to 
combat  it ;  for  onr  finding  such  Evidence  brought  forward, 
he  might  have  been  non-suited,  and  have  come  back  to  the 

Va)  2  P.  Wms.  563.  (/)  1  Ves.  28.  9  Ves.  165. 

(6)  1  Ves.  29.    Ambl.  324.  1  P.  Wms.  207.    2  Atk.  320. 

(c)  Ambl.  210.  (g)  1  Ves.  133. 

(d)  Ambl.  323.  (h)  11  Ves.  53.  2  Atk.  320, 

(e)  2  Ves.  553.  3  Ves.  and  Be.  41. 
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do  not  in  all  Cases  follow  the  Verdict,  but  that  generally 
speaking,  they  do  follow  the  Event,  and  are  given  to  the 
Party  who  prevails  at  Law  (a) :  and  that  the  Costs  of  an 
unsuccessful  Application  for  a  new  Trial,  do  not  of  conse- 
quence fall  within  the  Costs  of  Suit,  or  rather  cannot  be 
Costs  in  the  Cause  (&). 

(fa  Point  at  Law  arises  at  the  Hearing  of  the  Cause, 
an  interlocutory  Order  is  frequently  pronounced,  directing 
the  special  Matter  in  the  Shape  of  a  Case  to  be  made  up 
and  sent  to  a  Court  of  Law  for  the  Opinion  of  the  Judges; 
and  in  very  special  and  intricate  Questions,  the  Lord  Chan- 
cellor calls  to  his  Assistance,  two  or  more  of  the  Judges  of 
the  Courts  of  Law,  who  attend  him  in  the  Court  of  Chan- 
cery, and  upon  such  occasions,  give  their  opinions  seria- 
tim (c);  formerly  in  Cases  of  small  Value,  a  Case  was 
directed  to  be  argued  before  two  Judges  at  their  Cham- 
bers (d) ;  but  this  Practice  seems  to  haye  ceased  with  Lord 
Hardwicke,  and  recently  the  Courts  of  Law  have  certified 
their  Opinions  upon  Cases  directed  by  the  Master  of  the 
Rolls  or  the  Vice-Chancellor  (e). 

The  Order  directs  a  Case  to  be  made  for  the  Opinion  of 
that  Court  of  Law,  whose  Opinion  is  to  be  taken ;  and  the 
special  Matter  upon  which  the  Question  arises  to  be  inserted 
in  the  Case,  and  the  Question  in  hac  verba  to  be  submitted 
to  the  Consideration  of  the  Judges,  referring  to  one  of  the 
Masters  of  the  Court  to  settle  the  Case  if  the  Parties 
differ  (f) :  sometimes  the  Facts  are  embodied  in  the  Order 
without  reference  to  the  Master  to  settle  (g) ;  it  should 
not  escape  the  Attention  of  the  Junior  Practiser,  that  the 
Court  of  Law  has  no  jurisdiction  to  solve  any  Question, 
not  expressly  stated  in  the  Case  (hj;  nor  will  they  Answer 

(a)  Beam.  Costs.  284.  •  (e)  6  T.  R.  313. 
(6)  2  P.  Wms.  68.    Dick.         (/)  Dick.  474.     1  Swan*. 

796.     13Ves.  87.  820. 

(c)  3  Atk.  735.  1  Swan.314.         (g}  Dick.  73. 

(d)  15  Vea.  92.     1  Ja.  and         (h)  3  Taunt  245. 
Wa.  311. 


AND  REMARKS.  60S 

speculative  Questions,  the  Case,  therefore,  must  state  some 
Fact  that  will  raise  the  Question  (a):  the  Court  of  King's 
Bench  refused  to  certify  their  Opinion  upon  a  Case  stated 
as  a  Trust  (ft) ;  but  the  Court  of  Chancery  is  not  bound  by 
the  Certificate  of  a  Court  of  Law  (c) ;  where  the  Lord 
Chancellor  was  not  satisfied  with  a  Certificate  of  the  Court 
of  Common  Pleas  in  the  Negative,  he  sent  a  Case  to  the 
Court  of  King's  Bench,  there  being  only  one  Instance  of 
sending  a  Case  back  to  the  same  Court  to  be  reviewed  (d) ; 
and  recently  the  Lord  Chancellor  being  dissatisfied  with 
the  Opinion  of  the  Court  of  Common  Pleas,  called  to  his 
Assistance  the  Lord  Chief  Baron,  and  one  of  the  Judges  of 
the  King's  Bench  (e). 

To  carry  this  Order  into  Effect,  Instructions  must  foe 
given  to  one  of  the  Counsel  in  the  Cause,  to  prepare 
and  settle  a  Case  as  directed  by  the  Court;  for  this  Pur* 
pose  the  Brief  on  the  Hearing,  and  a  Copy  of  the  Order 
will  be  sufficient;  when  the  Case  has  been  prepared 
and  settled,  a  fair  Copy  of  the  Draft  should  be  delivered 
over  to  the  Solicitor  on  the  other  Side,  and  if  the  Parties 
differ  so  as  to  call  for  the  interference  of  the  Master, 
a  Copy  of  the  Order,  and  of  the  Draft  of  the  Case  must 
be  left  at  the  Master's  Chambers,  and  the  usual  Warrants 
on  leaving  and  to  proceed  taken  out  and  served,  as  before 
fnentioned,  in  settling  an  Issue;  but  the  Master  has  no 
Authority  to  vary  or  alter  any  Directions  given  by  the 
Order:  for  this  Purpose  an  Application  must  be  made  to 
the  Master  of  the  Bolls  or  to  the  Vice-Chancellor  who  made 
the  Order;  but  as  neither  of  them  are  authorized  to  dis- 
charge, vary,  or  alter  the  Order  of  the  other,  an  appealed 
Motion  may  be  made  to  the  Lord  Chancellor :  when  the 
Master  has  settled  the  Form  of  the  Case,  it  must  be  signed 
by  Counsel  on  each  Side,  and  Instruction*  must  be  given  to 

(a)  1  Ja.  *nd  Wi.  426*  (<*)  10  Ves.  494.    3  T.  R. 

(b)  4  Ves.  790.  6  Ves.  581.     539.    4  T.  R.  510. 
lc)  1  Swanst.  320,  (e)  I  Swanst  314. 
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move  for  a  Conciliumin  the  Court  of  Law,  and  the  Case  set 
down  for  Argument  with  the  Clerks  of  the  Papers,  if  in  the 
King's  Bench ;  but  it  may  be  proper  to  observe,  that  unless  the 
Case  is  previously  signed  by  Counsel  on  both  Sides,  the  Clerk 
of  the  Papers  will  not  receive  it.  LordEldon  has  decided  that 
a  Case  sent  for  the  Opinion  of  a  Court  of  Law,  must  be  signed 
by  Counsel  on  each  Side  (a)  ;  and  that  if  either  Side  re- 
fused to  sign,  they  would  be  understood  to  waive  the  Be- 
nefit of  it :  and  so,  in  the  Court  of  Common  Pleas,  the 
Signature  of  a  Serjeant  is  required  before  it  can  be  set 
down  (6).  Briefs  must  be  prepared  and  delivered  to  Coun- 
sel, and  fair  Copies  of  the  Case  must  be  made  for  each  of 
the  Judges,  and  left  as  usual  with  their  respective  Clerks,  at 
Chambers,  a  convenient  Time  before  the  Agreement.  The 
Case  will  be  called  on  in  its  Turn,  and  the  Solicitor  should 
attend  with  the  Papers  and  Proceedings,  and  be  prepared 
to  give  such  Information  as  the  Judges  may  require.  After 
the  Case  has  been  argued,  the  Judges  certify  their  Opinion 
jointly,  or  seriatim  if  they  differ ;  usually  without  express- 
ing the  Ground  upon  which  their  Opinion  is  founded. 
Sometimes,  though  rarely,  openly  in  Court :  in  Wright  v. 
Holford,  their  Opinion  was  so  expressed  for  the  first  Time(c). 
Where  a  Case  was  sent  for  the  Opinion  of  the  Court  of 
King's  Bench,  Lord  Ellenborough  stated,  that  the  Court 
would,  if  it  were  wished,  turn  the  Case  into  a  special  Ver- 
dict, so  that  it  might  come  before  the  Twelve  Judges,  ob- 
serving, that  he  could  not  anticipate  to  what  Decision  that 
Court  might  come  to,  with  their  Assistance  (d). 

The  Judge's  Certificate  must  be  filed  in  the  Report- 
Office  in  Chancery,  and  an  Office-Copy  taken,  and  the 
Cause  brought  on  for  Hearing  on  the  Equity  reserved  by 
Petition,  (see  Petitions)  ingrossed  on  the  proper  Stamps,  and 
left  with  the  respective  Secretaries  either  of  the  Lord  Chan- 

• 

.    (a)  1  Ja.  and  Wa.  42fl.  (d)  Maule     and    Sel.    512. 

(6)  7  TaunL  85.  1  Madd.  Rep.  534.  n. 

(c)  17  Vet.  72.    Coop.  31. 
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cellor,  or  of  the  Master  of  the  Rolls,  before  whom  the  Cause 
is  intended  to  be  heard,  in  Court  or  at  the  Rolls.  A  Copy 
of  the  Petition  must  be  left  at  the  same  Time :  the  Petition 
when  answered  must  be  taken  to  the  Register-Office,  and 
the  Order  for  setting  down  the  Cause  drawn  up,  passed  and 
entered,  and  the  Cause  set  down  in  the  Register-Book,  and 
the  Order  must  be  served  as  usual,  upon  the  adverse  Clerk 
in  Court  A  Copy  of  the  Judge's  Certificate,  and  the  de- 
cretal Order  should  be  left  at  the  same  Time  with  the  Lord 
Chancellor's  Gentleman  of  the  Chamber,  if  set  down  in 
Court,  or  with  the  Secretary  at  the  Rolls  if  to  be  heard 
there,  a  few  Days  before  the  Petition  comes  on  to  be  heard, 
with  a  Fee  of  Five  Shillings,  and  the  Cause  will  come  on  in 
its  Turn.  The  former  Briefs,  with  the  Certificate  of  the 
Judges,  and  such  additional  Information  as  may  be  neces- 
sary for  hearing  the  Equity  reserved,  on  further  Direction, 
must  be  delivered  to  Counsel,  and  the  Hearing  attended  by 
the  Solicitor,  for  which  Instructions  have  been  given  in  a 
former  Part  of  this  Work. 

Where  after  an,  Issue,  or  an  Action  directed  by  the  Court, 
the  Lord  Chancellor  administers  equitable  Relief,  his  own 
Judgment  ought  to  concur  with  the  Verdict,  or  at  least,  he 
ought  not  to  be  dissatisfied  with  the  Verdict ;  if  he  is,  a 
new  Trial  should  be  directed  (a).  It  remains  to  subjoin,  (hat 
there  is  no  Instance  of  an  Issue  directed  to  try  a  Trust  (6). 

Where  an  Issue  was  directed  to  try  the  Validity  of  a 
Will,  a  Party  interested  in  the  Trial,  objecting  to  being  a 
Party  to  the  Issue,  and  to  being  interested  in  the  Order 
for  the  Production  of  Books,  Papers,  and  Writings,  was 
at  liberty  to  attend  the  Trial,  but  ordered  to  produce  the 
Documents  with  Exception  as  to  those  he  possessed  a& 
Mortgagee  (c). 

(*)  8  Ves.  536.  (J)  2  Atk.  263. 

(c)  6  Madd.  48. 
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A  PETITION 

For  appointing  Guardian  to  an  Infant. 


IN  CHANCERY. 

In  the  Matter  of  Johnson,  an  Infant 

HILARY   TERM,    1823. 

CHARGE.     1     TAX  OFF. 

£    *.  d.  \£    s.    d. 

Attending    taking    Instruction    for 

Petition  -  -  0    6  8 

Making  Copy  of  the  Will  of  Mr. 

John  Edwards,  three  Brief  Sheets 

for  Use  -  -  0    7  6       0    7    6 

The  like  of  Mr.  Edwards,  two  Brief 

Sheets  -  -  0    5  0        0    5    0 

Drawing  Petition,  fol.  15  0  15  0 

Engrossing,  and  Duty  -         0    7  6 

Paid  answering  Petition  -  0    5  6 

Attending  to  present  the  Petition, 

and  afterwards  for  same  0    6  8 

Paid  for  the  Order  -  0  12  6 

Paid  entering  -  0    S  0 

Copy  of  the  Order  for  the  Master      0    2  6 
Drawing  State  of  Facts,  and  fair 

Copy,  fol.  19  -  0  12  8 

Attending,  taking  Instructions  for 

Affidavit,  in  support  thereof  (aj     0  13  4       0    6    8 

Drawing  same,  foL  9  -  0    9  0 

(a)  This  being  a  special  Affidavit,  the  Instructions  are  allowed. 
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CHARGE.      I     TAX  OFF, 

L     8.     d.\£     8.    d. 

Attending,  reading  over,  and  settling 
same  -  -  0    6    8 

Engrossing,  Duty,  and  Oath  0    7    2 

Warrant  on  leaving  State  of  Facts 

and  Affidavit,  Copy,  and  Service    0    4    6 

Warrant  to  proceed,  Copy,  and  Service  0    4    6 

Attending  thereon,  when  the  Master 
required  in  addition  to  the  Affida- 
vit, that  Jane  Giles  should  sign 
her  Consent  to  your  being  ap- 
pointed the  Guardian  -  0    6    8 

Drawing  a  fair  Copy  of  Consent,  for 

her  to  sign  -  -  0    2    6 

Attending  her  signing  same  0  18    4       0    6    8 

Another  Warrant  to  proceed  on  State 

of  Facts,  Copy,  and  Service  0    4    6 

Attending  thereon,  when  the  State 

of  Facts  was  allowed  -  0    6    8 

Paid  for  a  Copy  Draft  of  the  Mas- 
ter's Report)  fol.  24 

Making  Copy  thereof  (a)  -        0    4    0       0    4    0 

Perusing  and  considering  the  same, 

and  making  several  Alterations        0    6    8       0    6    8 

Warrant  on  preparing  Report,  Copy 
and  Service 

Warrant  to  settle,  Copy,  and  Service 

Attending  thereon 

Warrant  to  sign  Report,  Copy,  and 
Service 

Attending  examining  the  Transcript 
of  the  Report 

Paid  for  Report,  and  transcribing 

Gave  Master's  Clerk 

Attending  for  Report,  and  filing 

(a)  See  preceding  Bills,  and  the  Observations  thereof 


0  12 

0 

0    4 

0 

0    6 

8 

0    4 

6 

0    4 

6 

0    6 

8 

0    4 

6 

0    6 

8 

I  16 

a 

8    % 

0 

0    6 

8 
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CHABOB.       |      TAI  Off. 

£     *.      d.  I  £     8.   d. 


oh 

8 

0    5 

6 

1  10 

0 

8    4 

6 

0    6 

8 

Paid  filing,  and  for  Office  Copy  0  11     4 

Instructions  for  Petition  -        0    6    8 

Drawing  and  fair  Copy  Petition  to 
confirm  Report,  and  for  Appoint- 
ment of  Guardian,  fol.  27  17    0 

Engrossing  the  same  to  present,  and 
Duty 

Paid  answering  the  same 

Copy  of  Petition  for  Counsel,  S  Brief 
Sheets 

Fee  to  Mr.  Maddock  and  Clerk 

Attending  him 

Attending  Court,  Petition  heard,  and 
Order  made  confirming  Report, 
and  appointing  you  the  Guardian, 
on  entering  into  a  Recognizance 
to  account 

Paid  Court  Fees 

Paid  for  Minutes 

Attending  settling 

Paid  for  Order 

Perusing,  and  attending  Register  ex- 
amining and  passing 

Paid  entering  same 

Letters  and  Messengers 

EASTER   TEEM,   1824. 

Copy  of  the  Order  for  the  Master      0    2  6 
Paid    Master's  Clerk    drawing  and 

engrossing  Recognizance  -  0  10  0 
Paid  for  Copy  Draft  of  ditto  -060 
Paid  for  Allowance  -  -  0  2  6 
Paid  for  Duty  and  Parchment  2  0  0 
Attending  to  get  Recognizance  en- 
tered into            -               -            0    6  8 


0  18 

4 

0    7 

0 

0    4 

0 

0    6 

8 

1  12 

0 

0    6 

8 

0    6 

0 

0    5 

0 
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CBAROS.       1     TAX  OFF. 

£    a.    d.\£    t.    d. 

Paid  for  one  Cognizor 

0 

« 

6 

Paid  Master's  Clerk's  Attendance  to 

inroll  Recognizance,  and  for  Re- 

ceipts            ... 

0 

9 

« 

Paid  inrolling  Recognizance 

0 

7 

6 

Paid  for  Copy  Draft  Report 

0 

4 

0 

Warrant  on  preparing  Copy,  and 

Service 

0 

4 

6 

The  like  to  settle 

0 

4 

6 

Attending  thereon 

0 

6 

8 

Paid    for    Report  (a)    transcribing 

* 

and  Stamp 

1 

10 

0 

Gave  Master's  Clerk 

8 

% 

0 

Attending  the  Master  for  Report, 

and  to  file  same 

0 

6 

8 

Paid  filing  and  Office  Copy 

0 

5  10 

Letters  and  Messengers 

0 

5 

0 

(a)  If  the  Application  had  been  made  in  a  Cause,  as  frequently 
is  the  Case  before  Hearing,  the  Report  would  have  been  only  15s. 


(  era  ) 
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REMARKS, 

On  a  PetUionJbr  appointing  a  Guardian  of  ike  Personmid 
Estate  and  Maintenance  of  an  Infant. 


i 

SE 


FORM  OF  THE  PETITION. 

On  the  Behalf  of  Robert  Johnson,  an  Infant. 

u  To  the  right  honourable  the  Master  of  the  Rolls. 

"  The  humble  Petition  of  Robert  Johnson,  an  Infamt  of 
the  Age  of  17  Years,  or  thereabouts ; 

Sheweth, 

"  That  your  Petitioner's  late  Uncle,  John  Giles  of  Col- 
chester, in  the  County  of  Essex  Gentleman,  by  his  last  Will 
and  Testament  duly  executed,  bearing  Date  the  10th  Day 
of  May,  1809,  among  other  Things  gave  and  devised  (here 
state  the  Devise  in  which  the  Infant  is  interested,  either  in 
Possession  or  Reversion.) 

"  That  your  Petitioner's  late  Father  Stephen  Johnson, 
by  his  last  Will  and  Testament,  dated  the  15th  Day  of 
June,  1799,  gave  and  bequeathed  unto  your  Petitioner, 
10,0001.  S  per  Cent,  consolidated  Annuities,  and  of  his  said 
Will  appointed  his  Brother-in-law  George  Giles,  your  Pe- 
titioner's Uncle  his  Executor,  who  hath  duly  proved  the 
same  in  the  proper  Ecclesiastical  Court 

"  That  your  Petitionees  Mother  died  in  the  Life-time  of 
the  said  Stephen  Johnson ;  and  the  said  Stephen  Johnson 
died  on  or  about  the  25th  Day  of  June  last,  leaving  your  Pe- 
titioner, his  eldest  Son  and  Heir  at  Law,  and  two  Daughters. 
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**  That  your  Petitioner  has  requested  the  said  George 
Giles  to  be  Guardian  of  your  Petitioner's  Person  and  For- 
tune, which  he  has  agreed  to  accept 

4i  Your  Petitioner,  therefore,  humbly  prays  your 
Honour,  that  the  said  George  Giles  may  be 
appointed  the  Guardian  of  your  Petitioner's 
Person  and  Fortune,  during  your  Petitioner's 
Minority. 

"  And  your  Petitioner  shall  ever  pray,  &c* 

The  marginal  Order  made  by  the  Master  of  the  Rolls 
upon  the  Petition  left  with  his  Secretary,  is  to  the  follow- 
ing Effect : 

"  It  is  ordered  that  it  be  referred  to  Mr.  Stephen,  one  of 
the  Masters  of  this  Court,  to  approve  of  a  proper  Person 
or  Persons  to  be  appointed  Guardian  or  Guardians  of  the 
Petitioner  during  his  Minority ;  and  all  proper  Parties  are 
to  have  Notice  to  attend  the  said  Master  thereon,  and  be  at 
Liberty  to  propose  such  Guardian  or  Guardians  ;  and  the 
said  Master  is  to  certify  the  Petitioner's  Age,  and  the  Na- 
ture and  Amount  of  his  Fortune,  and  what  Relations  he 
has,  and  on  what  Evidence  or  Ground  he  approves  of  any 
particular  Person  or  Persons  to  be  such  Guardian  or  Guar- 
dians :  and  after  the  said  Master  shall  have  made  his  Report, 
such  further  Order  shall  be  made  as  shall  be  just9 

The  Petition  answered,  must  be  left  at  the  Register- 
Office,  with  Mr.  Bird,  who  will  draw  up  and  pass  the  Order, 
which  must  be  entered  with  the  proper  Entering  Clerk. 

When  the  Order  is  passed  and  entered,  a  Copy  must  be 
left  with  the  Master,  to  whom  the  Matter  is  referred ;  a 
.  State  of  Facts  and  Proposal  must  be  prepared,  which  should 
state  the  Property  of  the  Infant,  in  what  Manner  he  became 
entitled,  the  yearly  Value  of  any  Freehold,  Copyhold,  or 
Leasehold  Estates  of  which  such  Property  consists,  and 
the  Amount  of  the  Personalty:  the  Infant's  Age,  and 
the  Names  of  his  Relations,  or  next  of  Kin,  and  of  the  Person 
proposed  to  be  appointed  Guardian. 
Vol,  I-  xx 
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After  stating  the  Infant's  real  Estates,  and  in  what 
Manner  he  became  entitled  thereto,  the  State  of  Facts  may 
proceed  as  follows : 

"  That  the  said  Freehold  and  Copyhold  Estates,  to  which 
the  said  Infant  is  entitled  in  Tail  Male,  in  Possession,  are 
of  the  yearly  Value  of  2501.  or  thereabouts ;  and  the  said 
Freehold  and  Copyhold  Estates,  to  which  he  is  entitled  in 
Fee  in  Possession,  are  of  the  yearly  Value  of  601.  or  there- 
abouts: and  the  Estates  to  which  he  is  entitled  in  Fee, 
upon  the  Death  of  the  said  A.  B.  without  issue,  are  of  the 
yearly  Value  of  2101.  or  thereabouts;  and  that  the  said 
Infant  is  not  entitled  to  any  other  real  Estate. 

"  That  the  said  Infant  is  entitled  to  the  Sum  of  1,0001. 
8  per  Cent  Consolidated  Bank  Annuities,  bequeathed  to 
him  in  and  by  the  Will  of  his  late  Father,  Stephen  John- 
ton,  bearing  Date  the  15th  Day  of  June,  1799*  which  said 
Sum  of  1,0001.  Consolidated  3  per  Cent.  Annuities  still 
stands  in  the  Name  of  the  said  Stephen  Johnson,  deceased, 
in  the  Books  of  the  Bank  of  England,  subjected  to  his 
Will ;  and  that  the  said  Infant  is  not  entitled  to  any  other 
personal  Estate. 

"  That  the  said  George  Giles,  and  Jane  Giles,  of  Cot 
diester,  aforesaid,  Spinster,  are  the  Uncle  and  Aunt  of  the 
said  Infant  by  the  Mother's  Side ;  and  he  has  no  other  Re- 
lations, except  two  Sisters,  who  are  Infants. 

"  That  the  said  Infant  is  now  of  the  Age  of  17  Years, 
or  thereabouts. 

"  The  said  Infant,  and  the  said  George  Giles,  and  Jane 
Giles,  his  Uncle  and  Aunt,  propose  the  said  George  Giles 
to  be  the  Guardian  of  the  Person  and  Estate  of  the  said 
Infant  during  his  Minority." 

The  Affidavit  in  Support  of  the  above  State  of  Facts 
may  be  to  the  following  Effect 

"  In  the  Matter  of  Robert  Johnson,  an  Infant. 

"  George  Giles,  of  Onger,  in  the  County  of  Essex,  Gent 
maketh  Oath  and  saith,  '  That  the  Estate  to  which  the  said 
Robert  Johnson  is  entitled  to. Tail  Male,  under  the  Will  of 
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John  Giles,  deceased,  consists  of  a  Freehold  and  Copyhold 
Estate,  at  Oldham,  in  the  County  of  Essex,  and  is  of  the 
yearly  Value  of  2501.  or  thereabouts :  and  that  the  Estate 
to  which  he  is  entitled  in  Fee  in  Possession,  under  the  said 
Will,  consists  of  a  Freehold  and  Copyhold  Estate  at  Rum- 
ford,  in  the  County  aforesaid,  and  is  of  the  yearly  Value  of 
{601.  or  thereabouts,  so  describing  the  other  Estates ;)  and 
this  Deponent  further  saith,  that  the  said  Robert  Johnson, 
the  Infant,  is  entitled  to  the  sum  of  10001.  Consolidated 
8  per  Cent.  Bank  Annuities,  being  a  Legacy  or  Bequest  in 
the  Will  of  his  late  Father  Stephen  Johnson,  and  which 
said  Sum  of  10001.  is  now  standing  in  the  Name  of  the  said 
Stephen  Johnson,  in  the  Books  of  the  Bank,  subject  to  the 
said  Will ;  and  this  Deponent  further  saith,  that  the  said 
Robert  Johnson  is  not  entitled  to  any  other  Property,  real 
or  personal,  to  the  Knowledge  or  Belief  of  this  Deponent ; 
and  this  Deponent  further  saith,  that  the  said  Robert  John- 
son was  born  some  T?ime  in  the  Month  of  January,  1808, 
as  this  Deponent  believes,  and  that  this  Deponent  and  Jane 
Giles,  this  Deponent's  Sister,  are  the  only  Relations  of  the 
said  Robert  Johnson  by  his  Mother's  Side,  as  this  Depo- 
nent knows  or  believes ;  and  that  the  said  Robert  Johnson 
hath  no  Relations  on  his  Father's  Side,  to  the  Knowledge 
or  Belief  of  this  Deponent;  and  this  Deponent  further 
saith,  that  the  said  Jane  Giles,  this  Deponent's  Sister,  de- 
clines being  a  Guardian  of  the  said  Robert  Johnson. 

The  State  of  Facts  and  Proposal  must  be  fair  copied 
and  left  with  the  Affidavit  in  support  of  it  at  the  Master's 
Office,  and  a  Warrant  taken  out  on  leaving  tbem,  and  suc- 
cessive Warrants  taken  out  to  proceed,  and  attended ;  when 
the  Master  has  approved  of  the  Person  proposed  as  Guar- 
dian, he  will  prepare  a  Draft  of  his  Report,  and  the  usual 
Warrants  on  preparing  the  Draft,  and  to  settle  and  sign 
the  Report  must  be  taken  out,  and  the  Master  attended 
thereon,  when  the  Master  has  signed  his  Report,  it  must 
be  filed,  and  Office  Copy  taken  from  the  Report  Office  ;  a 
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Report  of  Maintenance  cannot  be  confirmed  on  a  Motion  (a); 
a  Petition  for  that  Purpose  must  be  presented  to  the  Master 
of  the  Rolls,  or  to  the  Chancellor ;  the  Petition  may  be  in 
the  Name  of  the  Infant  only,  or  by  the  Infant  and  the  Per- 
son named  as  his  Guardian,  stating  the  Order  of  Reference 
and  the  Master's  Report  and  other  incidental  Matters.  The 
Prayer  of  the  Petition  may  be  "  That  the  Report  of  the 
said  Master  may  be  confirmed,  and  that  your  Petitioner*  the 
said  George  Giles,  may  be  appointed  the  Guardian  of  your 
Petitioner  the  Infant's  Person  and  Fortune,  and  that  the 
Costs  of  your  Petitioner  respecting  this  Application  may 
be  taxed  and  paid  out  of  the  said  Infant's  Property,  or  the 
Income  thereof,  and  proper  Directions  given  for  that  Pur- 
pose ;  or  that  your  Honour  will  be  pleased  to  make  such 
other  Order  in  the  Premises  as  to  your  Honour  shall  seem 
meet. 

M  And  your  Petitioner  will  ever  pray,  &c." 

The  Petition,  with  a  Copy  thereof,  and  a  Copy  of  the 
Report,  must  be  left  with  the  Secretary  at  the  Rolls  (if 
presented  there,  or  with  the  Lord  Chancellor's  Secretary  if 
intended  to  be  heard  in  Court)  who  will  get  the  Petition 
answered,  and  will  set  it  down  in  the  Paper  of  Petitions  to 
be  heard  in  its  Course. 

On  the  Hearing  of  the  Petition,  an  Order  will  be  made, 
confirming  the  Report,  and  appointing  the  Person  proposed 
Guardian,  on  his  entering  into  a  Recognizance  duly  to  ac- 
count for  the  Infant's  Property  and  Fortune. 

The  Order  must  be  drawn  up,  passed,  and  entered,  at  the 
Register  Office,  and  a  Copy  left  with  the  Master,  whose 
Clerk  will  prepare  the  Recognziance,  and  see  that  the  same 
is  duly  entered  into. 

This  Recognizance  should  be  vacated  when  the  Infant 
arrives  of  Age,  and  the  Guardian  has  settled  his  Accounts 
with  him.  An  Order  for  that  Purpose  will  be  made,  on 
Application  to  the  Court  by  a  Petition. 

(a)5Ves.  199, 
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If  the  Application  be  for  Maintenance,  as  well  as  for  a 
Guardian,  a  Proposal  for  an  Allowance  must  be  brought  in 
before  the  Master,  and  a  Sum  proportioned  to  the  annual 
Income  of  the  Infant's  Fortune  must  be  proposed,  as  well 
for  the  Time  past  (the  Order  usually  extends  to  such  an  Al- 
lowance,) as  for  the  Time  to  come,  See  Proposal.  This 
Proposal  must  be  grounded  on  a  very  full  Statement,  setting 
forth  the  Infant's  Property,  and  the  Sums  of  Money 
which  have  been  expended  for  the  Infant's  Maintenance, 
Clothes,  and  Education,  from  the  Time  mentioned  in  the 
Order,  and  by  whom  paid,  supported  by  an  Affidavit, 
verifying  the  material  Facts;  and  if  there  is  a  Cause  in 
Court,  a  Warrant  must  be?  taken  out,  and  served  upon  the 
adverse  Clerk  in  Court,  underwritten  "  that  the  Plaintiff 
has  left  a  Proposal  for  Guardian  and  Maintenance,  and  an 
Affidavit  in  Support  thereof,"  as  directed  in  the  former 
Part  of  this  Work.  The  Proposal  after  setting  out  very 
minutely  in  the  Shape  of  a  State  of  Facts  all  the  Property 
of  the  Infant,  and  the  Expenditure  in  detail,  may  conclude 
by  stating ; 

"  The  Plaintiff  (or  the  Petitioner)  therefore  proposes, 
that  the  Sum  of  801.  may  be  allowed  for  the  Cloathing, 
Maintenance,  and  Education  of  the  said  James  Edwards 
for  the  Time  past,  and  to  come,  to  commence  from  the  said 
6th  Day  of  June,  1809,  (the  Day  of  the  Death  of  the  In. 
font'1*  Father,)  and  to  be  paid  to  the  said  Defendant,  James 
Goodall,  or  to  such  other  Person  or  Persons,  who  shall 
maintain,  cloathe,  and  educate  him  in  future." 

This  Proposal  must  be  varied  and  accommodated  to  Cir- 
cumstances, and  proceeded  upon  as  before  directed  for  the 
Appointment  of  a  Guardian;  and,  after  the  Master  has 
made  his  Report,  an  Application  must  be  made  by  Petition 
to  the  Master  of  the  Rolls,  or  the  Court,  in  the  Name  of 
the  Party  prosecuting  the  Inquiry;  the  Petition,  after 
stating  the  Master's  Report,  the  Orders  for  Payment  of 
Money  into  Court,  the  Stock  purchased,  (if  the  Money 
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has  been  laid  out,)  and  the  Dividend  accrued,  or  of  what 
the  Infant's  Property  consists,  may  pray, 

"  That  the  said  Master  s  said  Report  may  be  confirmed, 
and  that  the  said  Defendant,  James  Goodall  (or  Plaintiff, 
if  in  a  Cause  in  Court,  or  as  the  Case  is)  may  be  appointed 
Guardian  of  the  Person  and  Estate  of  your  Petitioner 
James  Edwards :  and  that  the  annual  Sum  of  1501.  may 
he  allowed  to  the  said  James  Goodall,  for  the  Maintenance 
and  Education  of  your  Petitioner  {or  the  Time  past,  to  be 
computed  from  the  said  5th  Day  of  June,  1809,  to  the  5thr 
Day  of  June  last,  which  will  amount  to  the  Sum  of  200L ; 
and  that  the  Sum  of  1871.  10s.  6d.  Dividends  accruing 
from  the  said  Sum  of  1,5641.  7s.  Bank  3  per  Cent.  Con- 
solidated Annuities,  may  be  applied  towards  Payment 
thereof;  and  that  the  Accountant-General  maybe  directed 
to  pay  the  same  to  the  said  James  Goodall  out  of  the  Sum 
of  7201.  8s.  lOd.  Cash  in  the  Bank  ;  and  that  the  Residue 
of  such  Cash  in  the  Bank,  being  the  Sam  of  5201.  8s.  lOd, 
may  be  laid  out  in  the  Purchase  of  Bank  3  per  Cent.  An* 
nuities,  in  Trust  for  your  Petitioner,  and  that  the  said  Sum 
of  1,5641.  7s.  Bank  3  per  Cent.  Annuities,  purchased  as 
aforesaid,  with  the  said  1,0001.  Legacy,  pursuant  to  the 
said  Order  of  the  18th  Day  of  April,  1809,  may  be  placed 
to  the  Credit  of  your  Petitioner,  and  that  the  half-yearly 
Interest  of  the  said  1,5641. 7s.  being  the  Sum  of  SSL  8s.  lOd, 
may  be  paid  from  henceforth  to  the  said  James  Goodallr 
for  the  Maintenance  and  Education  of  your  Petitioner,  un- 
til the  further  Order  of  this  Court,  and  for  that  Purpose 
that  the  Accountant-General  may  draw  on  the  Bank,  ac- 
cording to  the  Rules  and  Orders  of  this  Court,  and  that 
the  Costs  consequent  upon  this  Application  may  be  directed 
to  be  taxed  by  die  said  Master,  and  paid  to  your  Petitioner 
out  of  the  Infant's  Property,  or  the  Income  thereof;  Mid 
that  the  Accountant-General  may  be  directed  to  sell  out  so* 
much  of  the  said  1,5641.  7s.  6d.  Bank  3  per  Cent.  Consoli- 
dated Annuities,  as  may  be  sufficient  to  pay  what  the 
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Master  shall  certify  to  be  due  for  the  Petitioner's  Costs  as 
aforesaid,  and  that  he  may  be  directed  to  pay  the  same  to 
your  Petitioner,  or  that  your  Honour  will  be  pleased  to 
make  such  other  Order  in  the  Premises  as  to  your  Honour 
shall  seem  meet.'1 

"  And  your  Petitioner,"  &c. 

The  like  Proceedings  take  place  upon  this  Petition,  as 
before  directed,  for  the  Appointment  of  a  Guardian,  and 
the  Accountant-General's  Certificate  of  die  Fund  standing 
in  his  Name,  (if  any)  must  be  produced  on  the  Hearing, 
and  an  Affidavit  of  Service  of  the  Petition ;  the  Minutes  of 
the  Order  will  be  drawn  up  by  the  Register  attending  the 
Court  when  the  Order  was  made ;  the  Money  to  be  paid 
for  the  Maintenance,  (if  to  be  paid  out  of  a  Fund  in  Court,) 
the  Solicitor  for  the  other  Parties  should  carefully  attend 
too,  that  no  Irregularity  or  Confusion  may  arise  in  the  re* 
spective  Money  Accounts ;  a  Note  in  Writing  of  the  Ap- 
pointment by  the  Register  for  settling  the  Minutes  must 
be  given  to  the  Solicitors  interested  in  the  Payment  of  the 
Money,  and  the  Register  attended,  and  the  Minutes  settled, 
the  Register  will  draw  up  the  Order ;  and  a  similar  Note, 
appointing  a  Time  to  pass  the  Order,  must  be  likewise 
given  to  the  Solicitor  for  the  other  Side ;  but  unless  they 
bespeak  and  pay  for  the  Office  Copies,  their  Attendance  is 
treated  as  a  Nullity  (a). 

The  Register  will  then  pass  the  Order,  which  must  after- 
wards be  entered  with  the  Clerk  at  the  entering  Books,  in 
the  Register  Office;  the  Order  thus  passed  and  entered 
must  be  taken  to  the  Accountant-General's  Office,  and  the 
Money  directed  will  be  paid  to  the  Party,  pursuant  to 
the  Order,  and  for  which  Instructions  have  been  before 
given  (6) ;  his  Solicitor,  or  Clerk  in  Court,  must  certify 
that  he  is  the  Person  named  in  the  Order,  to  whom  the 
Payment  is  to  be  made ;  or  if  the  Party  cannot  personally 

(a)  Ant.  p.  584.  (6)  Ant.  p.  441. 
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attend,  the  Money  may  be  paid  under  a  Power  of  Attorney, 
which  of  late  Years  has  been  usually  prepared  by  the  Clerks 
at  the  Accountant-General's  Office,  for  which  the  Commis- 
sioners in  their  Report  of  Fees  (a),  state  the  Allowance  of  a 
Fee  of  3s.  6d.  exclusive  of  Stamps,  when  prepared  by  them; 
but  from  the  Ambiguity  of  the  Expression,  it  should  seem 
that  when  prepared  by  the  Solicitor,  the  Power  of  Attorney 
would  be  a  valid  and  regular  Authority,  and  if  any  diffi- 
culty should  arise  in  obtaining  Payment,  an  Application 
should  be  made  to  the  Court  for  an  Order  upon  the  Ac- 
countant-General  to  pay  the  Money  to  the  Person  named 
in  the  Power  of  Attorney,  or  more  conveniently  to  some 
Banker,  or  Person  residing  in  Town,  whose  personal  At- 
tendance would  obviate  any  Objection. 

Where  the  Infant's  Property  is  small,  though  there  is  no 
Cause  depending,  a  Guardian  with  an  Allowance  for  Main- 
tenance, is  sometimes  appointed  upon  a  summary  Applica- 
tion without  reference  to  a  Master  (b) ;  for  this  Purpose, 
an  Application  must  be  made  by  Motion,  or  by  Petition  to 
the  Master  of  the  Rolls,  supported  by  a  very  full  Affidavit 
of  the  Property,  the  Age,  and  Situation  of  the  Infant,  and 
the  Circumstances  and  Condition  in  Life  of  the  Person  to 
be  appointed  Guardian:  the  Petition  properly  engrossed 
with  the  Affidavit,  must  be  left  with  his  Honour's  Secretary 
at  the  Rolls,  and  if  the  Prayer  of  the  Petition  is  granted,  it 
is  always  upon  filing  the  Affidavit,  the  Petition  with  his 
Honour's  Order  thereon,  must  be  left  with  Mr.  Bird  at 
the  Register  Office,  who  upon  producing  to  him  an  Office 
Copy  of  the  Affidavit,  will  draw  up  and  pass  the  Order, 
which  must  be  entered  as  usual  there ;  if  the  Petition  prays 
for  the  Appointment  of  a  Receiver,  there  must  be  a  Re- 
ference to  a  Master  (c) ;  a  Guardian  to  an  Orphan  Infant, 
without  Property,  has  been  appointed  by  Petition  of  her 

(a)  Report,  pa.  29.  (c)  1  Atk.  489.  2  Atk.315. 

(6)  10  Ves.  159.     15  Ves.      15  Ves.  445. 
445.    16  Ves.  266.  2  Atk.  14. 
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Brother  and  nearest  Relation,  under  the  26  Geo.  $,  c.  39. 
to  Consent  to  her  Marriage,  supported  by  Affidavit  of  the 
Petitioner's  Brother,  that  the  Father  died  a  Widower,  and 
that  the  Infant  had  no  Property  real  or  personal,  and  was 
of  the  Age  of  tO  (a) ;  but  where  the  Infant's  Property 
amounted  to  1,5001.  it  was  refused  (6) ;  and  so  where  it 
amounted  to  1501.  per  Annum  (c). 

A  Guardian  cannot  take  any  Thing  from  his  Ward,  for 
his  Benefit  except  his  Demand,  pending  his  Guardianship, 
nor  at  its  Close;  nor  until  the  Relation,  and  Influence 
have  ceased  (J).  If  the  Guardian  expends  more  in  the 
Maintenance  of  an  Infant,  than  the  Sum  settled  by  the 
Court,  unless  under  very  special  Circumstances,  the  Court 
will  not  make  any  Reference  as  to  such  extra  Expendi- 
ture O);  if  the  Guardian  does  not  do  his  Duty,  or  if  any 
sufficient  Ground  be  made  out,  the  Court  will  remove  him, 
but  so  long  as  he  continues  he  is  responsible  (/). 

(a)  1   Bro.  C.  C.  656.  1  (d)  18  Ves.  127,  213. 

Madd.  Rep.  213.  (e)  1  Cox.  417. 

(»)  16  Ves.  266.  (/)  1  J  a.  and  Wa.  482. 

(c)  1  Ja.  and  Wa.  395. 
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The  Lord  Chancellor,  by  Right  derived  from  the  Crown, 
is  the  general  and  supreme  Guardian  of  all  Infants ;  his 
Jurisdiction  is  exclusive,  but  he  exercises  no  Control  on 
other,  unless  they  are  Wards  of  the  Court  of  Chancery  by 
a  Suit  instituted  on  their  Behalf  (a) ;  but  the  Father  has 
the  actual  and  exclusive  Right  to  the  Custody  of  his  Child 
(b).  Constant  Habits  of  Drunkenness  and  Blasphemy, 
and  in  some  Cases  very  gross  ill-Treatment,  have  been  held 
sufficient  for  the  Court  to  take  a  Child  from  the  Control 
of  a  Father  (c) ;  in  one  Instance,  Insolvency  was  held  suf- 
ficient to  remove  a  Child  from  his  Control  (d).  A  Father 
has  been  prevented  from  taking  his  Child  abroad,  with  an 
Intention  to  Educate  him  there  (e)  ;  upon  such  a  Suspicion 
the  Court  has  interfered  (f),  and  obliged  the  Father  to 
give  Security  not  to  remove  the  Child  out  of  the  Jurisdic- 
tion of  the  Court,  not  even  to  go  to  North  Britain  (g).  The 
Court  never  makes  an  Order  for  a  Guardian  to  take  an 
Infant  out  of  its  Jurisdiction  (A),  and  if  taken  out,  the 
Guardian  will  be  ordered  to  bring  it  back  (  i  ). 

By  Stat.  12  Car.  2.  c.  25.  any  Father  under  Age,  or  of 
full  Age,  may  by  Deed  or  Will  dispose  of  the  Custody  of 
his  Child,  either  born  or  unborn,  to  any  Person,  except  a 

(a)  Ambl.  303.  For*  60.  (/)  2  P.  Wins.  102. 

(6)  3  P.  Wins.  154.  (g)  10  Ves.  52. 

(c)  10  Ves.  61.    12Ves.492.  (A)  6  Ves.  363. 

(d)  Dick.  631.  ( t )  2  Chan.  Ca.  237* 

(e)  10  Ves.  55,  63.    4  Pro* 
C.  C.  10 J.    1  P.  Wms.  704.  n. 
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Popish  Recusant,  either  in  Possession  or  Reversion,  till 
such  Child  attains  twenty-one  Years,  and  the  Guardians  so 
appointed  are  called  Statute  Guardians.  A  testamentary  Ap- 
pointment of  a  Guardian  is  not  revoked  by  a  subsequent 
testamentary  Appointment  not  executed  according  to  the 
Statute,  not  tacitly  imposing  a  Revocation  (a)  by  Statute,  or 
testamentary  Guardians.  This  Statute  enables  the  Father 
but  not  the  Mother  (b)  to  dispose  of  the  Guardianship  of 
Children  born  and  to  be  born,  including  Children  by  a  se- 
cond Wife,  until  SI  (c)>  but  not  beyond  that  period  (d)  % 
and  though  the  Marriage  of  the  Male  Infant  does  not  deter- 
mine the  Guardianship  until  he  arrives  at  SI  (e)f  by  the 
Marriage  of  a  Female  Infant,  within  age,  the  Guardianship 
is  determined  (f\  The  Statute  does  not  enable  a  Father 
to  appoint  a  Guardian  to  a  Natural  Child,  but  the  appoint- 
ment of  a  Father  by  Will  of  Guardians  has  been  confirmed 
upon  Petition,  praying  the  Appointment  of  such  Persons* 
and  they  appearing  and  consenting,  Sir.  William  Grant 
thought  it  necessary  to  refer  it  to  the  Master  to  approve  of 
them  (g) ;  but  recently  the  Course  has  been  to  direct  a 
Reference  to  the  Master,  to  see  if  the  Guardian  is  a  fit  and 
proper  Person  (h) ;  and  where  a  feme-covert  was  appointed 
Guardian  of  an  illegitimate  Child,  Payment  of  the  Allow* 
ance  to  her  has  been  ordered  on  her  separate  Receipts  (*). 
A  Grandfather  has  no  Power  to  appoint  Guardians  of  his 
Grandson,  the  Right  bong  vested  in  the  Father ;  a  Guar- 
dian appointed  "for  a  Child  by  a  Stranger  during  the  Life  of 
the  Parent,  is  void ;  but  if  a  considerable  Legacy  be  given, 
the  Court  will  take  care  that  a  Child  is  educated  according 

(a)  7  Ves.  347*  (/)  Ibid. 

(£)  3  Atk.  6J9.  (g)  3  Bro. C.C.  683.   2Cox. 

(c)  7  Ves.  348.  46.     1  Ja.  and  Wa.  106. 

(d)  2  P.  Wins.  638.  (h)  Elves  r.  Const,  10  Feb. 
(*)  3  Atk.  6*6.     1  Ves.  9 1 .  1818.  MS8. 

160.  (0  13V<*.6!7, 
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to  his  Expectations  (a).  A  Stranger  can  give  his  Estate  oil 
what  Conditions  he  pleases ;  and  where  a  Grandfather  has 
given  his  Estate  to  a  Grandson,  and  appointed  Guardians 
of  his  Estate  and  Person,  if  the  Father  did  not  submit  to  the 
Will,  his  Opposition  has  worked  a  Forfeiture  of  his  Son's 
Estate :  but  if  there  is  any  Gift  in  the  Will  to  the  Father, 
and  he  accepts  it,  the  Court  will  direct  and  appoint  a  Guar- 
dian on  his  presumed  Submission  (b) ;  but  if  the  Father,  not 
knowing  that  he  was  making  an  Election,  pays  back  the 
Money,  the  Court  will  not  interfere  (c).  A  testamentary 
Guardian,  by  Statute,  has  all  Remedies  at  Law  which  a 
a  Father  has  (d)y  and  his  Power  is  considered  as  a  Conti- 
nuation of  his  parental  Authority  (e).  Guardians  at  com- 
mon Law  may  be  removed,  or  compelled  to  give  Security, 
if  there  is  any  Danger  of  their  abusing  the  Person  or  Estate 
of  their  Ward  (/  ) ;  but  a  Statute  Guardian  is  not  wholly  re- 
moved, though  Terms  have  been  imposed  on  them  to  prevent 
their  doing  any  Injury  to  the  Prejudice  of  the  Infant  (g) : 
but  a  Guardian  is  considered  only  a  Trustee,  on  whose 
Misbehaviour,  or  giving  Occasion  for  Suspicion,  the  Court 
will  interfere  (A).  A  testamentary  Guardianship  is  not 
assignable,  and  it  being  a  bare  Power  or  Trust,  and  but  an 
Authority  coupled  with  an  Interest*  if  one  or  more  of  seve- 
ral Guardians  die,  the  Guardianship  survives,  and  will  not 
pass  to  their  Representatives  (*).  If  a  testamentary  Guar- 
dian  refuses  to  act,  a  summary  Application  by  Petition  may 
be  resorted  to,  for  the  Appointment  of  another  Guardian 
(i) ;  but  it  should  seem  that  if  a  Guardian  has  accepted  the 

(a)  2  Bro.  C.  C.  500.  4  Bio.  (g)  1  P.  Wms.  698.     2  P. 
C.C.  101.  Wms.  112. 

(b)  Ambl.306.7.  6Madd.89.  (k)  1  P.  Wms.  702. 

(c)  JO  Ves.  63.  (i;  2  P.  Wms.   103.   121. 

(d)  Ambl.  302.  Vaughs.  Rep.  179. 

(e)  2  P.  Wms.  115.  (k)  1   Scb.  and  Lef.  106. 
(/)  3  Ch.  Rep.  58.  2  Ch.     3  Bro.  C.  C.  500. 

Co.  237. 
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Guardianship,  if  he  refuses  to  act,  the  Court  will  compel 
him  to  act,  and  not  appoint  another  in  his  Stead,  but  under 
very  particular  Circumstances  (a).  If  the  Guardian  misbe- 
haves, the  Court,  as  a  Matter  of  Fact,  has  Jurisdiction,  and 
will  interpose  by  Petition  (6) ;  and  where  he  does  not  do 
his  Duty,  or  if  any  other  sufficient  Ground  be  made  out, 
the  Court  will  allow  him  to  be  removed;  but  so  long  as 
he  remains,  he  is  considered  responsible  (c);  bat  any  Act  of 
the  Guardian,  though  without  Authority,  if  it  be  benefi- 
cial to  the  Infant,  will  be  protected  (d) ;  and  if  it  be  neces- 
sary to  change  the  Guardian  it  may  be  done  upon  Petition 
(i) ;  but  if  the  Guardian  has  acted,  to  remove  him  for 
Misconduct  a  Bill  must  be  filed  (/).  Bankruptcy  would 
be  a  good  Cause  for  changing  a  Guardian,  and  for  a  Refer- 
ence to  a  Master  to  approve  of  another  Person  to  act  as 
Guardian  (g)  ;  but  a  Guardian  is  not  objectionable  because 
he  dissents  from  the  Doctrine  of  the  Established  Church  (A). 
Lord  Manners  held  that  the  Marriage  of  a  second  Hus- 
band per  ,se  was  not  a  sufficient  Reason  for  taking  away  a 
testamentary  Guardianship  from  a  Mother,  though  Devisee 
expectant  upon  the  Death  of  the  Infant  without  Issue  (i) ; 
a  testamentary  Guardian  cannot  change  the  Nature  of  the 
Estate  by  turning  real  Estate  into  personal,  or  Personalty 
into  Real  (it),  unless  authorized  by  the  Will  (I).  Where 
Guardians  disagree  as  to  the  Management  of  the  Ward,  the 
Guardianship  devolves  on  the  Court  (m),  and  parol  Evidence 
will  be  admitted  to  shew  the  Intention  of  the  Father,  as  to 
the  Education  of  the  Infant  («). 

(a)  Ambl.  28.  (A)  1  Bull  and  Best.  61. 

(6)  2  P.  Wins.  106.  (*)  3  Bro.  C.  C.  341.  349. 

(c)  1  Ja.  and  Wa.  482.  1  Bali  and  Bea.  til. 

( d)  18  Ves.  273.  {k)  1  Ves.  461. 
(<?)  7  Ves.  348.  (0  Prec.  Cha.  273. 
(/)  1  Sob.  and  Lef.  106.  (m)  3  P.  Wins.  52. 
lg)  Dick.  631.  (n)2  Ves.  56. 
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Copy  of  Mr.  Wilmot,  the  Lord  Chancellor's  Secretary's 
Circular  Letter  to  the  Masters  relating  to  Reports  of 
Guardians,  and  Maintenance  of  Infants 

Bloomsbury  Square,  6  Augt  1777. 
Sir, 

I  am  directed  by  my  Lord  Chancellor  to  intimate  to  the 

Masters  of  the  Court,  that  his  Lordship  finds  it  materially 

necessary  in  all  Reports  of  Guardians  and  Maintenance  of 

Infants,  that  Mention  should  be  made  in  such  Reports  of 

the  Age  of  the  Infante,  and  of  the  Nature  and  Amount  of 

the  Infant's  Fortune,  and  of  the  Evidence  or  Grounds  on 

which  any  particular  Persons  are  approved  of  as  Guardians ; 

and  in  Cases  where  Guardians  are  approved  of  the  Persons 

and  Estates  of  Infants,  to  state  whether  such  Guardians  are 

willing  to  enter  into  a  Recognizance  before  the  Master  duly 

to  account  for  such  Part  of  the  Infant's  Fortunes  as  shall 

come  to  their  Hands,  as  the  Court  shall  direct. 


BILL   OF   COSTS 

ON 

A  PETITION, 

That  an  Infant  Heir  may  be  directed  to  convey  Mortgaged 

Premises. 


Samuel  Wegg,  Esq. 


To  A.  B.    Dr. 


CIIARGB.       I     TAX  OPP. 

£    s.    d.\£    e.    d. 

Attending  you,  advising  on  the 
Mortgagee  being  dead  without 
having  made  any  Devise  of  his 
real  Estate,  perusing  his  Will, 
and  taking  Instructions  to  draw 
Petition,  that  his  Infant  Heir 
might  convey  -  -  0  13    4 

Drawing  Petition  to  the  Master  of 
the  Rolls,  fol.  10 

Gngrossing  same,  fol.  10,  and  Duty 

Paid  answering  Petition 

Paid  for  Order 

Paid  entering  the  same 

Attending  to  present  the  Petition, 
and  for  same  answered,  to  bespeak 
the  Order,  and  afterwards  exa- 
mining and  passing  the  same  0    6    8 

Making  a  Copy  of  the  Order,  for 
the  Master  -  -  0    2    6 

Drawing  State  of  Facts,  and  fair 
Copy  for  him,  fol.  12  -  0    8    0 

Attending  Mr.  D.  taking  Instructions 
for  his  Affidavit  of  the  Death  of 
the  Mortgagee  in  Support  thereof  0    6.8 


0  10 

0 

0 

5  10 

0 

5 

6 

0  IS 

0 

0 

S 

0 

688  BILL  OF  COSTS 


GHA&SE.     I     TAX  OFF. 

£    8.    d.  \£    #.    d. 


Drawing  and  engrossing  his  Affida- 
vit, Duty,  and  paid  Oath  -      0    8    7 

Attending  Mr.  D.  reading  over  the 
same,  and  afterwards  with  him  to 
the  Master's  Chamber  to  get  it 
sworn  thereto  -  0    6    8 

Warrant  on  leaving  State  of  Facts, 
and  Affidavit,  Copy,  and  Service    0    4    6 

Warrant  to  proceed  thereon,  Copy, 

and  Service  -  0    4    6 

Attending  thereon,  when  the  State 
of  Facts  was  allowed  -  0    6    8 

Pud  for  a  Copy  of  the  Draught  of 

the  Master's  Report,  fol.  IS        -    0    6    6 

Perusing  and  considering  the  same, 
and  making  several  Alterations 
therein  -  *-  0    6    8 

Warrant  on  Report  being  prepared, 

Copy  and  Service  -  0    4    6 

Warrant  to  settle  Copy,  and  Service    0    4    6 

Attending  theron  -  -    0    6    8 

Attending  examining  the  Transcript 

of  the  Report  -  0    6    8 

Warrant  to  sign  the  Report,  Copy, 

and  Service  -  0    4    6 

Paid  for  the  Report  and  Transcribing  1  15    0 

Gave  Master's  Clerk        -  -      2    2    0 

Paid  filing  Report,  and  for  Office 

Copy  -  -  -  0    8  10 

Attending  tp  file  same  at  the  Report 
Office,  and  afterwards  for  Office 
Copy  -  -  0    6    8 

Attending  taking  Instructions    for 

Petition        -  -  -068 

Drawing  Petition  to  confirm  Report, 
fol.  15,  and  fair  Copy        -  0  15    0 


CHAROS.        |        TAX   OFF. 

£ 

«. 

<L\£    «.    d. 

Engrossing  the^ome  to  present,  and 

Duty             -           -                    0  17 

7 

Paid  answering  and  setting  down 

the  same                 -           -           0 

6 

6 

Attending  for  that  Purpose        -        0 

6 

8 

Making  Copy  at  the  Report  and 

Petition  for  the  Master  of  the 

Rolls,  foL  88            -                    0 

9 

4 

Paid  on  leaving  same            -              0 

5 

0 

Attending  for  that  Purpose        -        0 

6 

8       0    6    8 

Copy  of  Petition  for  Counsel               1 

0 

0       0    2    i 

Fee  -to  Mr.  Maddock,  with  Brief, 

and  Clerk                                        2 

4 

6 

Attending  him        -           -               0 

6 

8 

Attending   Court,    Petition  heard, 

and  Order  made            -               0  18 

4 

Paid  Court  Fees  and  -Officers              0 

7 

0 

Paid  for  Minutes                                0 

3 

0 

Paid  for  Order               -             -      0  19 

0 

Perusing  same,  and  attending  the 

* 

Register,  examining  and  passing  it   0 

6 

8 

Paid  entering  same         -                     0 

4 

0 

Attending  for  that  Purpose        -        0 

6 

8 

• 

Letters  and  Messengers  (a)        -        0 

5 

0 

(a)  This  being  an  Exparte  Proceeding  no  Term  Fee  is  allowed. 


Vol.  I,  tt 
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PRACTICAL   DIRECTIONS 

AND 

REMARKS 

On  the  Proceedings  under  a  Petition,  thai  an  Infant  Heir 
may  convey  mortgaged  Premises,  pursuant  to  the  1th  Ann, 
Cap.  19. 


The  7tfA  Ann.  Cap.  19*  reciting  the  Inconveniences  arising 
by  Persons  under  the  Age  of  twenty-one  Years,  having  Es- 
tates in  Lands,  Tenements,  and  Hereditaments  in  Trust, 
or  by  Mortgage,  who  could  not  (by  the  Directionof  the  Cestui 
que  Trust  or  Mortgagor)  convey  such  Lands,  Tenements, 
or  Hereditaments,  to  any  other  Person  or  Persons ;  enacts 
"  That  any  Person  or  Persons  under  the  Age  of  one-and- 
twenty  Years,  by  the  Direction  of  the  Courts  of  Chan- 
cery or  Exchequer,  by  Order  made  on  the  Petition  of  the  Per- 
son or  Persons  for  whom  such  Infant  or  Infants  are  seised 
or  possessed  in  Trust,  or  of  the  Mortgagor  or  Mortgagors, 
or  Guardian  or  Guardians  of  such  Infant  or  Infants,  or 
Person  or  Persons,  entitled  to  the  Monies  secured  upon  any 
•  Lands,  Tenements,  or  Hereditaments,  whereof  any  Infant 
or  Infants  are  or  shall  be  seized  or  possessed  by  Mortgage, 
or  of  the  Person  or  Persons  entitled  to  the  Redemption 
thereof,  may  convey  and  assure  the  same  in  such  Manner  as 
the  Courts  of  Chancery  or  Exchequer  should  by  Order  di- 
rect, to  any  other  Person  or  Persons ;  and  such  Convey- 
ance or  Assurance  shall  be  as  good  and  effectual  as  if  the 
said  Infant  or  Infants  were  at  the  Time  of  making  such 
Conveyance  or  Assurance,  of  the  full  Age  of  one-and- 
twenty  Years.'" 

And  by  the  second  Section,  it  is  enacted — "  That  such 
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Infant  or  Infants,  being  only  Trustee  or  Trustees,  Mortga- 
gee or  Mortgagees,  may  be  compelled  by  such  Order  to 
make  such  Conveyance  or  Conveyances,  Assurance  or  Assu- 
rances, in  like  Manner  as  Trustees  or  Mortgagees  of  full 
Age  are  compellable  to  convey  or  assign  their  Trust  Estate 
or  Mortgages." 

FORM  OF   THE   PETITION. 


» 


To  the  Right  Honourable  the  Master  of  the  Rolls. 


*'  The  humble  Petition  of  William  Wilshire,  of  Hitchin,  in 
the  County  of  Hertford,  Attorney  at  Law. 

"  Sheweth, 

"  That  by  Indentures  of  Lease  and  Release,  bearing 
Date  respectively  the  9th  and  10th  Days  of  June,  1809, 
made  between  your  Petitioner  of  the  one  Part,  and  John 
Wilson,  of  Charing  Cross,  in  the  said  County  of  Middle- 
sex, Gentleman,  of  the  other  Part,  your  Petitioner  in  con- 
sideration of  the  Sum  of  7001.  to  him  paid  by  the  said 
John  Wilson  did  grant,  bargain,  sell,  alien,  release,  and 
confirm  unto  the  said  John  Wilson,  all  that  Messuage  or 
Tenement,  &c.  To  hold  the  same  unto  and  to  the  Use  of 
the  said  John  Wilson,  his  Heirs  and  Assigns,  for  ever,  with 
a  Proviso  in  the  said  Iijdenture  of  Release  contained,  for 
Redemption  of  the  said  Premises,  on  Payment  of  the  Sum 
of  7001.  to  the  said  John  Wilson,  his  Executors,  Adminis- 
trator, or  Assigns,  with  Interest  for  the  same,  on  the  10th 
Day  of  June,  1810. 

"  That  the  said  Sum  of  7001.  was  not  paid  at  the  Day 
in  the  said  Proviso  mentioned  for  Payment  thereof,  whereby 
the  Estate  and  Interest  of  the  said  John  Wilson,  his  Heirs 
and  Assigns,  in  the  Premises,  became  absolute  in  Law. 

"  That  the  said  John  Wilson  departed  this  Life,  on  or 
about  the  4th  Day  of  February,  1815,  leaving  John  Wil- 
son, his  eldest  Son  and  Heir  at  Law,  an  Infant  under  the 
Age  of  twenty-one  Years,  that  is  to  say,  of  the  Age  of 

y  y  2 
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fifteen  Years  or  thereabouts,  m  whom  the  legal  Estate  in 
the  Premises  is  now  vested. 

"  That  your  Petitioner,  being  desirous  of  paying  off  the 
Money  due  on  the  said  Mortgage,  hath  applied  to  Eliza- 
beth Wilson,  the  Widow  and  Executrix  of  the  said  John 
Wilson,  deceased,  who  hath  agreed  to  receive  the  same ; 
but  the  legal  Estate  of  and  in  the  said  Premises  being  vested 
in  the  said  John  Wilson,  the  Infant,  as  aforesaid,  cannot 
be  by  him  conveyed  without  the  Order  and  Direction  of 
the  Court  of  Chancery,  in  pursuance  of  the  Statute  in  that 
Case  made  and  provided. 

"  Your  Petitioner,  therefore,  prays  your  Honour,  That 
the  said  John  Wilson,  the  Infant,  may  be  directed,  by  the 
Order  of  this  Honourable  Court,  to  release  and  convey  the 
the  said  Premises  hereinbefore  and  in  the  said  Indenture 
of  Release  comprised  and  mentioned,  And  all  his  Estate, 
Right,  Title,  and  Interest  in  and  to  the  same,  unto  and  to 
the  Use  of  your  Petitioner,  his  Heirs  and  Assigns,  or  to 
such  Person  or  Persons,  and  in  such  Manner  and  Form,  as 
your  Petitioner  shall  in  that  Behalf  direct  and  appoint, 
upon  full  Payment  and  Satisfaction  by  your  Petitioner  of 
all  Principal  Money  and  Interest  due,  or  to  become  due, 
on  the  said  Mortgage  as  aforesaid. 

"  And  your  Petitioner  shall  ever  pray,  fcc" 

This  Petition  must  be  engrossed  and  left  with  his  Ho- 
nour's Secretary  at  the  Rolls,  and  when  answered,  it  is 
taken  to  Mr.  Bird  at  the  Register  Office,  and  the  Order 
thereon,  passed  and  entered  in  the  usual  Manner. 

The  Order  is  to  the  following  Purport : 

That  it  be  referred  to  Mr.  Stephen,  viz.  one  of  the  Mas- 
ters of  this  Court,  to  examine  and  certify  how  the  said 
Estate  is  vested  in  the  said  John  Wilson,  the  Son;  and 
whether  he  is  an  Infant,  and  a  Mortgagee,  within  the  In- 
tent and  Meaning  of  the  Act  of  Parliament  made  in  the 
seventh  Year  of  the  Reign  of  her  late  Majesty  Queen  Ann, 
intituled,  ic  An  Act  to  enable  Infants  who  are  seized  or        I 
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possessed  of  Estates  in  Fee,  in  Trust,  or  by  Way  of  Mort- 
gage/to  make  Conveyances  of  such  Estates;"  and  after 
the  said  Master  shall  have  made  his  Report,  such  further 
Order  shall  be  made  as  shall  be  just. 

A  Copy  of  the  Order  must  be  made  and  left  with  the 
Master,  a  State  of  Facts  prepared  and  left  with  him,  sup- 
ported by  Affidavit.  The  State  of  Facts  must  shortly  state 
the  Indentures  of  Mortgage;  that  Default  was  made  in 
Payment  of  the  Money  on  the  Day  mentioned  in  the  Pro- 
viso, by  Means  whereof  the  Estate  of  the  Mortgagee  be- 
came absolute  in  Law ;  that  the  Mortgagee  died  on  the  4th 
Day  of  February,  1806,  having  made  and  published  his 
last  Will  and  Testament,  and  thereof  appointed  Elizabeth 
Wilson  his  Widow,  his  Executrix,  who  duly  proved  the 
same ;  but  the  said  Testator  not  having  made  any  Disposi- 
tion of  the  legal  Estate  of  and  in  the  said  mortgaged  Pre- 
mises, the  same  descended  to,  and  became  vested  in  John 
Wilson,  his  eldest  Son  and  Heir  at  Law,  who  is  an  Infant 
of  the  Age  of  fifteen  Years,  or  thereabouts.  See  Title, 
"  State  of  Facts,"  infra. 

The  Mortgage  Deeds,  and  an  Affidavit  of  the  Death  of 
the  Mortgagee,  and  the  Age  of  the  Infant,  are  the  only 
Evidence  required  by  the  Master  in  support  of  the  State 
of  Facts. 

The  Affidavit  must  either  verify  an  Entry  from  the  Pa- 
rish Register  of  the  Burial  of  the  Mortgagee,  averring  that 
the  Person  named  in  the  Extract,  and  the  Mortgagee  were 
one  and  the  same  Person,  in  the  usual  Manner :  or  to  the 
following  Purport : 

*  In  Chancery. 

"  In  the  Matter  of  John  Wilson,  an  Infant. 

"  Joseph  Wade,  of  Hertford,  Gentleman,  maketh  Oath 
andsaith,  That  he  well  knew,  and  was  acquainted  with  John 
Wilson,  late  of  Charing-cross,  in  the  County  of  Middlesex, 
Gentleman,  Father  of  the  above-named  John  Wilson,  the 
Infant ;  and  that  he  died  on  the  4th  Day  of  February,  1806, 
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and  was  buried  at  the  Parish  of  St.  Giles's  in  the  Fields,  in 
the  said  County  of  Middlesex,  on  the  11th  Day  of  the 
same  Month  of  February,  and  left  the  above-named  John 
Wilson,  an  Infant,  now  of  the  Age  of  fifteen  Yean,  or 
thereabouts,  his  eldest  Son  and  Heir  at  Law ;  and  this  De- 
ponent saith,  that  he  was  present  at  the  Burial  of  the  said 
John  Wilson,  the  Father  of  the  said  Infant,  at  the  Parish 
of  St.  Giles's  in  the  Fields  aforesaid."" 

When  the  Master's  Report  has  been  made  and  filed,  a 
Petition  must  be  presented  to  confirm  the  same,  and  that  the 
Conveyance  by  the  Infant  may  be  ordered  in  consequence. 

The  Petition  must  state  the  Mortgage  Conveyance,  the 
Order  of  Reference  to  the  Master,  and  his  Report  made  in 
consequence;  and  the  Prayer  may  be — "  That  the  said 
Master's  Report  may  stand  absolutely  confirmed ;  and  that 
the  said  John  Wilson  the  Infant,  may  be  directed  by  the 
Order  of  this  Honourable  Court,  to  release  and  convey  the 
said  Premises  herein-before  and  in  the  said  Indentures  of 
Lease  and  Release,  comprised  and  mentioned,  and  all  his 
Estate,  Right,  Title,  and  Interest  in  and  to  the  same,  unto 
and  to  the  Use  of  your  Petitioner,  his  Heirs  and  Assigns, 
or  as  he  or  they  shall  direct  or  appoint,  upon  full  Satisfac- 
tion and  Payment  by  your  Petitioner  of  all  the  Principal 
Money  and  Interest  due,  or  to  be  due,  on  the  said  Mort- 
gage as  aforesaid." 

The  Petition  must  be  left  with  his  Honour's  Secretary,  in 
the  Rolls  Yard,  with  a  Copy  of  the  Report  and  of  the  Pe- 
tition,  and  a  Fee  of  five  Shillings ;  and  when  answered,  will 
stand  in  the  Paper  of  Petitions  at  the  Rolls,  and  be  heard 
in  its  Course,  and  the  Order  made  as  prayed.  And  the  Order 
directing  the  Infant  to  convey,  should  be  made  upon  the 
Undertaking  of  the  other  Party,  to  pay  all  necessary  Costs 
consequential  upon  the  Application,  to  be  taxed  by  the 
Master  (a),  and  the  Order  should  be  so  drawn  up. 

(a)  10  Ves.  554.     Beau.  Costs.  10U. 


PRACTICAL  OBSERVATIONS 

AND 

REMARKS. 


Infants,  generally  speaking,  can  neither  alien  their  Es- 
tates, nor  do  any  legal  Act,  nor  make  any  Deed  that  will 
bind  them  (a) ;  but  by  the  Provisions  of  an  Act,  passed 
early  in  the  last  Century,  7th  Ann.  c.  16,  Infants  who  are 
seised  or  possessed  of  Estates  in  Fee  in  Trust,  by  way  of 
Mortgage,  are  enabled  upon  Petition  (ft),  under  the  Direc- 
tion of  the  Courts  of  Chancery  and  Exchequer,  and  other 
Courts  of  Equity,  to  convey  such  Estates  to  such  Person 
or  Persons  as  either  of  these  Courts  shall  direct :  and  by  a 
subsequent  Statute,  Infants  who  are  beneficial  Owners  of 
Estates^  are  enabled  to  surrender  them  for  the  Purpose  of 
Renewal  (c). 

The  leading  Points  to  be  considered  under  the  former  of 
these  Statutes  are,  that  the  Trust  affecting  the  Infant  must 
be  declared  in  Writing,  or  be  established  by  Decree  (d), 
and  be  plain  and  express,  and  not  depend  wholly  on  the 
Learning  of  resulting  Trusts,  or  Trusts  by  implication  (e) ; 
and  therefore  an  Infant  is  not  a  Trustee  by  means  of  a 
Contract  to  sell,  so  as  to  be  authorized  or  enabled  to  convey 
under  the  Statute.  Where  an  Application  was  for  a  Con- 
veyance  from  the  Heir  of  a  Person  who  had  contracted  to 
sell,  and  the  Object  was  to  obtain  a  Conveyance  in  per- 
formance of  the  Contract,  the  Court  refused  to  make  a 
Decree  against  the  Infant  for  an  immediate  Conveyance(/) ; 
but  after  a  Decree  by  the  Court,  establishing  a  Trust 

(a)  1  BL  Com.  46U  (rf)  2  P.  Wins.  549. 

(ft)  8  Vet.  96.  (e)  3  P.  Wms.  387.    5Ves. 

(c)  29  Geo.  2.  c  31.  Dick.     540. 
737.  749.  (/)  $  Vin.  Abr.  541. 
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against  an  Infant,  under  the  Doctrine  of  resulting  Trust*, 
or  Trust*  by  Implication,  tRe  Infant  might  be  considered  as 
a  Trustee,  within  the  Meaning  of  the  Statute  of  Ann  (a}. 
The  Infant  must  have  no  Duty  to  perform,  beyond  that  of 
a  bare  Trustee,  or  as  Lord  Eldon  expresses,  a  dry  Trus- 
tee (b).  An  Infant  has  been  directed  to  convey  Charity 
Estates  to  new  Trustee*,  he  having  no  Duty  to  perform, 
and  the  Appointment  of  a  new  Trustee  putting  an  end  to 
his  Duty  as  Trustee ;  but  where  he  is  to  do  any  Act  beyond 
the  mere  Conveyance,  he  is  not  within  the  Statute  (c) :  so  if 
he  has  any  beneficial  Interest  in  the  Property  of  which  he  has 
the  legal  Estate,  as  Trustee  or  Mortgagee  (d) ;  or  if  there 
is  any  Doubt  or  Duties  to  perform  a  BUI-  must  be  filed  (e)  < 
nor  can  any  Order  be  made  under  the  Statute  of  Anne, 
unless  the  Petitioners  have  the  absolute  Right}  nor 
will  the  Infant  be  ordered,,  at  least  upon  Petition,  to  convey 
to  another  Trustee  upon  Trusts  to  be  executed,  though  he 
might  upon  a  Bill  praying  the  Appointment  of  a  new  Trus- 
tee, and  a  Conveyance  (J). 

This  Act  has  been  held  to  extend  to  Copyhold,  as  well  as 
Freehold  Lands  (g),  to  Lands  out  of  England,  in  the  East 
or  West  Indies  (A),  or  in  Ireland  (i),  as  well  as  to  Lands  in 
England ;  where  an  Infant  was  the  surviving  Life  in  a  Bi- 
shop's Lease,  and  not  beneficially  interested,  he  has  been 
held  to  be  a  Trustee  within  the  Statute  (k) ;  and  so  where 
the  Vendor  of  an  Estate  died  before  the  Contract  could  be 
completed,,  his  Heir  at  Law  was  held  to  be  a  Trustee  within 
the  Statute,  and  directed  to  convey  (2).  An  Infant  Heir 
of  an  Assignee,,  under  a  Commission  of  Bankruptcy,  has 
been  held  a  Trustee  within   the  Statute  of  Arme(m); 

(a)  2  P.  Wins.  549.  (g)  7  T.  R.  103. 

(6)  17  Ves.  384.  (A)  2  Bro.  C.C.  325,  DioL 

(c)  2  Cox.  221 .  540.  669.    5  Ves.  240. 

(if)  4  Ves.  147.  (08  Ves.  96. 

(e)  2  Ves.  559;    3  Ves.  and  (*)  Dick.  737. 

Bea.  150.    4  Ves.  147.  (t)  Dick.  730. 

(/->5  Ves.  240.  Dick. 400.  (m)  1  Rose.  310.  Buck.47& 
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and  so  of  a  Messenger  to  -whom  in  Bankruptcy  a  provi- 
sional Assignment  has  been  made,  and  who  died  before  the 
Choice  of  Assignees  (a) ;  if  the  legal  Estate  in  the  Infant 
be  entailed,  the  proper  Means  for  barring  the  Entail  must 
be  observed  (6).  An  Author  of  distinguished  Merit  observes, 
that  although  this  Act  has  been  held  not  to  extend  to  Trusts 
to  be  performed*  requiring  a  Discretion  on  the  Part  of  the 
Infant,  that  in  modern  Practice  this  latter  Rule  has  been 
relaxed;  and  that  if  the  Persons  beneficially  interested  un- 
der the  Trusts  to  be  performed,  are  Adult,  and  free  from 
Disabilities,  petition  the  Court  for  a  Conveyance  to  their 
Nominees,  the  Court  will  treat  the  Infant  as  a  Mortgagee  or 
Trustee  within  the  Act  (c) :  so  an  Infant  being  not  only 
Heir,  but  entitled  as  one  of  the  Next  of  Kin  (d),  or  as  one 
of  two  or  more  Executors,  and  Co-Residuary  Legatee,  and  in- 
terested as  such  to  a  Share  of  the  Mortgage-Money :  after 
Payment  to  the  other  Executors  has  been  held  not  to  have 
such  an  Interest  as  to  prevent  the  Application  of  the  Statute, 
and  an  Order  made  to  convey :  the  Receipt  and  Discharge 
of  the  Co-Executor  leaving  the  Infant  a  mere  Trustee  (d). 

It  remains  to  observe,  that  the  Order  of  Reference  in  the 
first  Instance  to  the  Master,  and  all  the  subsequent  Orders, 
must  be  founded  upon  Petition,  and  not  on  Motion ;  where 
a  Mortgagor  applied  by  Motion  for  an  Order  to  pay 
his  Mortgage-Money  into  Court,  and  that  the  Master 
might  be  directed  to  enquire  whether  the  other  Party  was 
an  Infant,  within  the  Statute  of  Anne,  the  Court  observing 
that  the  Jurisdiction  given  by  the  Act  Was  by  Petition,  and 
that  all  Proceedings  as  to  the  latter  Part  of  the  Motion,  if 
the  Court  had  been  taken  by  Surprize,  and  made  the  Order, 
it  would  have  been  coram  nonjudice,  restricted  the  Order  en- 
tirely to  the  Payment  of  the  Money  into  Court  (f) :  if  on 

(a)  5  Madd.  81.  0)  17   Ve?.  383.    2  Cox. 

(*)  3  Atk.  559.  422.    3  Ves.  and  Bea.  150, 
(c)  1  Preston,  Abr.  320-  (/)  8  Ves.  96. 

(<*)  Diok.  609. 
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a  Reference  under  the  Statute  of  Anne,  the  Master  report 
that  the  Infant  is  not  a  Trustee,  no  Exception  lies  to  his 
Report;  but  any  Matter  of  Objection  must  be  brought  on 
by  a  Counter-Petition,  at  the  same  Time  that  the  Report  is 
brought  on  for  Confirmation  (a).  Where  for  Instance  the 
Master  had  reported  that  the  Infaut  was  not  a  Trustee  within 
the  Statute,  and  the  Question  was  brought  on  for  the  Decision 
of  the  Court,  the  Lord  Chancellor  bang  of  Opinion  that  he 
was,  made  an  Order  upon  the  Infant  to  convey  (6). 

Where  an  Infant  Trustee  refused  to  convey  after  an  Order 
for  that  Purpose,  an  Order  was  made  that  he  should  convey 
within  a  Week  after  Service  of  the  Order  to  convey,  and 
in  Case  of  Disobedience,  that  an  Order  must  be  obtained 
that  he  stand  committed  unless  Cause  shewn  (c). 

In  closing  these  Remarks  it  may  be  proper  to  observe, 
that  where  an  Infant  conveys  as  a  Trustee  within  the  Statute, 
not  being  so,  he  will  not  be  bound  by  his  Conveyance  under 
an  Order ;  but  Lord  Eldon  seems  to  express  an  Opinion, 
that  if  it  be  a  Case  in  which  he  would  be  bound  to  convey, 
when  of  Age,  his  Conveyance  being  avoidable  only  during 
his  Infancy,  and  until  avoided  passing  the  legal  Estate; 
and  no  one  having  a  Right  to  elect  for  him,  whether  it  should 
be  void  or  not,  he  would  when  he  became  Adult  be  placed 
in  such  a  Situation,  that  if  he  sought  at  Law  to  avoid  his 
Deed,  a  Court  of  Equity  would  prevent  him  (d). 

(a)  Diok.  395.  (c)  4  Madd.  123. 

(6)  Dick.  392, 395,  (rf)  1 7  Ves.  384. 


BILL    OF    COSTS 

ON  AN 

APPLICATION, 

Under  the  Entailed  Estate,  Act  for  Payment  of  Trust- 
Money  directed  to  be  laid  out  in  the  Purchase  of  Land, 
and  settled  to  Uses,  bar-able  by  Fine  or  Recovery. 


IN  CHANCERY. 

Between  Edward  Emily,  Clerk,  Plaintiff, 

and 
George  Richards,  Esq.  and  others.  Defendants. 

HILAEY    TEEM,  1823. 

CHAR 6B.       I     TAX  OFF. 

£    s.    d\£    s.    d. 

16th  Feb.  ATTENDINGthe  Plain- 
tiff,  advising  on  his  Claim  to  one- 
sixth  Part  of  10,0001.  covenanted 
by  the  Settlement  made  upon  the 
Marriage  of  his  Father  the  Testa- 
tor, to  be  laid  out  in  the  Purchase 
of  Freehold  Lands  of  Inheri- 
tance, in  the  County  of  Surrey,  as 
a  Provision  for  the  younger  Chil- 
dren of  the  Marriage  -  0  13    4       0    6    8 

Perusing  the  Marriage  Settlement, 
and  the  Will  of  the  Testator,  di- 
recting 10001.  mentioned  therein, 
to  be  paid  to  the  Trustees  (the 
Defendants  in  the  Cause)  in  ad- 

*  dition  to  the  10,0001.  to  be  invested 
and  settled  to  the  same  Uses  as 
the  10,0001.  therein  mentioned         0  13    4 
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CHARGE.        I     TAX  Off. 

£    s.    d.  |  £    i.    d 

Making  Copy  of  Marriage  Settle- 
ment for  Uses,  ten  Skins  2  10    0        2  10    0 

The  like  of  the  Probate  of  the  Will, 
two  Skins  -  0  10    0       0  10    0 

Attending  Plaintiff,  advising  upon 
his  Claim  to  a  Share,  and  an  Ap- 
plication to  the  Court  of  Chan- 
cery for  the  Payment,  as  one  of 
the  Tenants  in  Tail  to  the  Land 
directed  to  be  purchased,  the  Mo- 
ney being  paid  by  the  Trustees 
into  the  Bank,  in  the  Name  of  the 
Accountant  General,  and  set  apart 
by  Order  of  the  Court        '  0  IS    4       0    6    8 

Perusing  the  Papers  and  Proceed- 
ings in  the  Cause  by  Way  of  In- 
struction to  prepare  Petition  0  IS    4       0    5    6 

Drawing  a  fair  Copy  Petition,  fol.  4S    2    S     0 

Fee  to  Mr.  Roupell  and  Clerk,  to 
peruse  and  settle  -  13    6       0    2    6 

Attending  therewith  -  0    6    8       0    6    8 

Engrossing  Petition,  and  Duty  0  1?    2 

Paid  answering,  and  setting  down        0  11     0 

Making    Copy  to  leave    with   the 

Chancellor's  Secretary  0  14    4 

Attending  to  leave  same,  and  to  get 
Petition  answered  -  0    6    8 

Making  three  Copies  of  Petition  to 
serve  -  2  IS    6 

Service    upon  Plaintiff's  Clerk  in 

Court         -  -  0    2    0 

Serviceon  Mr. Booth  and  Mr.  James, 
Solicitors  for  the  other  younger 
Children  -  0    5    0 
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CHARGE.       I     TAX  OFF. 

£     3.  d.  I  £     s.     d. 
Making  Brief,  Copy,   Petition  for 

Counsel,  five  Brief  Sheets  0  16  8 

Drawing  one  Sheet  of  Observations    0    6  8        0    6    8 

Fair  Copy  to  annex  to  Brief  0    3  4       0    8    4 

Fee  to  Mr.  Roupell  and  Clerk,  with 

Brief  -  .  2    4  6 

Attending  him  therewith  0    6  8 

Drawing  and  Engrossing  Affidavit  of 

Service,  Duty,  and  Oath  0    7  1 

Paid  filing,  and  for  Office-Copy  0    6  0 

Attending  Court,  Order  made  0  18  4 

Paid  Court  Fees  -  0  13  0 

Paid  for  the  Minutes  -  0    3  6 

Attending  Register,  settling  same        0  13  4 
Paid  for  the  Order                -              112 

Attending  theRegister,  passing  Order  0  13  4 

Paid  entering  Order  -  0    3  4 

Attending  for  that  Purpose  0    6  8 

Copy  of  the  ordering  Part  for  the 

Master  -  -  0    2  6 

Drawing  State  of  Facts,  and  fair 

Copy  for  the  Master,  fol.  60  2    0  0 

Attending   searching   the   Register 

at  St.    Margaret's   Westminster, 

for  the  Entry  of  the  Baptism  of 

the  Plaintiff,  and  paid  search  0    7  8 

Drawing  and  engrossing  Affidavit, 

and  Duty  -     '       -  0  10  1 

Pud  swearing  Affidavit,  and  Exhibit  0    3  6 
Warrant  on  leaving  State  of  Facts 

and  Affidavit,  Copy,  and  Service  0    4  6 
Two    Copies  and    Service   on  the 

Solicitors  for  the  other  Parties         0    5  0 

Attending  Warrant,  and  proceeded    0    6  & 
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CHABOB. 

e  ».  d. 

1   tai  orr. 

\£    t.   d. 

0    4 

6 

0    5 

0 

0    6 

0 

Warrant  to  proceed,  Copy,  and  Service  0 

Two  Copies  and  Services  on  the  So- 
licitors for  the  younger  Children 

Attending  thereon,  and  proceeded 

Attending  Plaintiff,  taking  Instruc- 
tions for  hi6  Affidavit  in  Support 
of  State  of  Facts  -  0    6    8 

Drawing  special  Affidavit,  engross- 
ing, Duty,  and  two  Oaths  0  17    5 

Attending  Plaintiff  reading  over 
same,  and  afterwards  with  him  to 
the  Master's  Chambers  to  be  sworn  0    6    8 

Drawing  and  engrossing  Affidavit 
of  the  Execution  of  the  Plaintiff 's 
Marriage  Settlement  Duty,  and 
Oath  -  -  0   8    1 

Warrant  on  leaving  Copy,  and  Service  0    4    6 

Two  Copies,  and  Service  on  the  So- 
licitors for  the  other  Parties  0    5    0 

Warrant  to  proceed,  Copy,  and  Service  0    4    6 

Two  Copies  and  Services  upon  the 

Solicitors  for  the  other  Parties         0    5    0 

Attended  thereon,  and  proceeded        0    6    8 

Warrant  for  the  other  Parties  to 
bring  in  the  Claims,  Copy,  and 
Service  upon  the  Clerk  in  Court      0    4    6 

Two  Copies  and  Services  upon  the 

Solicitors  for  the  other  Parties         0    5    0 

Paid  for  Copy  of  State  of  Facts,  and 

Chum  of  the  other  Parties,  foL  80  0  15    0 

Making  Copy  thereof  for  Use  0  10    0       0  10    0 

Paid  for  Copy  of  Affidavit  in  Sup- 
port thereof,  fol.  14  -  0    7 

Attending  Warrant  on  State  of  Facts, 
and  same  allowed  -  0    6    8 
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CHAROX.         I        TAX    OFF. 

£    s.    d.\£    s.    d. 

Drawing  Instructions  for  Advertise- 
ment, and  afterwards  for  same  0  6  8 
Paid  for  Advertisement  for  Persons 
having  a  specific  Lien,  &c.  on  the 
said  10,0001.  and  1,0001.  to  come 
in  .  -  0  10    6 

Paid  inserting  in  the  Gazette  13    0 

Attending  Printer  therewith       -        0  18    4       0    6    8 
Paid  for  Gazette  -  0    1    2 

Instructions  for  Peremptory  Adver- 
tisement -  -  0    6    8 
Paid  for  Peremptory  Advertisement 

for  the  like  Purpose  -  0  10    6 

Attending  Master  for  both  Adver- 
tisements -  -    .  0    6    8       0    6    8 
Paid  inserting  Advertisement  in  the 

Gazette  -  -  13    0 

Attending  Printer  therewith  0    6    8 

Paid  for  Gazette  -  .028 

Paid  for  Copy  of  Draft  of  Heport, 

fol.30  -  -  -        0  15    0 

Making  close  Copy  for  Use        -        0  10    0       0  10    0 
Perusing  and*  considering  same,  and 

making  Observations  thereon  0  13    4       0    6    8 

Warrant  on  preparing  Draft  of  Re- 
port, Copy  and  Service  -        0    4    6 
Two  Copies  and   Services  on  the 

Solicitor  for  the  other  Parties  0    5    0 

Warrant  to  settle  the  Draft  of  the 

Report,  Copy,  and  Service  0    4    6 

Two  Copies,  and  Services  on  the 

Solicitor  -  -  0    5    0 

Attended  thereon,  and  proceeded        0    6    8 

Warrant  to  settle  the  Draft  of  the 


704  BILL  OF  COSTS 


CHARGE. 

£     8.     d.\ 

Tixorr. 

£    t.   1 

Report,  Copy,  and  Service  on  the 

Clerk  in  Court 

0 

4 

6 

Two  Copies,  and  Services  on  the  So- 

licitors for  the  other  Parties 

0 

5 

0 

Attended  thereon,  and  proceeded 

0 

6 

8 

Warrant  to  sign  Report,  Copy,  and 

Service  on  the  Clerk  in  Court 

0 

4 

6 

Two  Copies  and  Services  on  the. So- 

licitors for  the  other  Parties 

0 

5 

0 

Attending  reading  over  the  Tran- 

script of  the  Report 

0 

6 

8 

Paid  for  the  Report 

1 

5 

0 

Paid  the  Master's  Clerk  for  trans- 

scribing,  and  Stamp 

4  15 

0 

Gave  Master's  Clerk 

2 

% 

0 

Paid  filing  Report,  and  for  Office 

Copy             ... 

1 

6  10 

Attending  Master  for  Report,  and  to 

file  same 

0 

6 

8 

Attending   taking  Instructions  for 

Petition 

0 

6 

8 

Drawing  and  fair  Copy,  Petition  to 

confirm  Report,  fol.  47 

2 

7 

0 

Engrossing  same  to  present,  Duty,  &c.  0  19 

2 

Paid  answering  and  setting  down 

before  the  Master  of  the  Rolls 

0 

6 

6 

Attending  to  present,  and  for  same 

when  answered 

0 

6 

8 

Copy  of  Petition  for  the  Master  of 

the  Rolls 

0  15 

8 

Making  Copy  of  Report  to  leave 

with  his  Honour's  Secretary 

0  15 

0 

Paid  Fee  on  leaving 

0 

5 

0 

Attending  to  leave  same 

0 

6 

8 
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CBAaOB 

0. 


1.      I     TAX  OIF. 

d.\£    i.    <L 


Making  three  Copies  of  the  Petition 
with  his  Honour's  Order  thereon, 
fol.  48,  each        -  -  %    8    0 

Service  of  one  Copy  on  the  Clerk  in 

Court  -  -  0    2    0 

Service  of  two  Copies  on  the  several 

Solicitors  for  the  other  Parties         0    5    0 

Making  Brief  Copy  of  the  Petition 

for  Counsel,  five  Brief  Sheets  1  16    8        10    0 

Drawing  Observations,  one  Sheet 

Fair  Copy  to  add  to  Brief 

Crave  Fee  to  Mr.  Maddock,and  Clerk 
with  Brief  ... 

Attending  him  therewith 

Drawing  and  engrossing  Affidavit  of 
Service,  Duty,  and  Oath 

Paid  filing  and  for  Office  Copy 

Attending  at  the  Rolls,  Petition 
heard,  and  Order  made 

Paid  Court  Fees  and  Officers 

Paid  for  Minutes 

Attending    Register,    settling    the 

Minutes  -  -         -        0  18    1       068 

Paid  for  Order 

Perusing  Order,  and  attending  Re- 
gister, passing  and  entering  same    0  13    4       0    6    8 

Pud  entering  Order 

Attending  to  leave  same  -         0    6    8        0    6    8 

Attending  the  Register  for  his  Cer- 
tificate for  the  Sale  of  the  Stock, 
and  at  the  Accountant-General's, 
giving  Orders  for  the  Sale  0    6    8 

Paid  Accountant-General  for  Certi- 
ficate of  Sale  -  -  0    7    0 

Letters  and  Messengers  -  0    5    0 

You  I.  I  £ 


1  16 

8 

0    6 

m 

8 

0    S 

4 

3    5 

6 

0    6 

8 

0    7 

1 

0    6 

* 

0  13 

4 

0    7 

0 

0    3 

6 

0  13 

4 

2    1 

0 

0  13 

4 

0    8 

6 

0    6 

8 

PRACTICAL  DIRECTIONS 

AND 

REMARKS, 

On  an  Application  under  the  entailed  Estate  Act  for  the 
Payment  of  Trust-Money  directed  to  be  laid  out  m  the 
Purchase  of  Land. 


FORM  OF  THE  PETITION. 

IN  CHANCERY. 

Between  Edward  Emily,  Clerk,  one  of  the  six  Younger 
Children  of  Thomas  Emily,  Clerk>  deceased. 

Plaixtjff; 

and 

George  Richards,  Esq.  and  John  Blunt,  Esq.  TrusUes 
named  in  the  Marriage  Settlement  of  the  said  Thomas 
Emily,  Clerk,  deceased,  and  Executors  of  the  last  Will 
and  Testament  of  the  said  Thomas  Emily,  and  William 
Emily,  the  eldest  Son  and  Heir  at  Law, 

Defendants* 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  Petition  of  Hie  Plaintiff  Edward 
Emily,  on  Behalf  of  himself,  and  the  other 
younger  Children  of  tfie  said  Testator,  Thomas 
Emily,  in  the  Pleadings  in  this  Cause  named; 

Sheweth, 
That  by  certain  Articles,  made  previous  to,  and  in  Con- 
templation of  the  Marriage  of  the  said  Thomas  Emily,  your 
Petitioner's  Father,  bearing  Date  the  27th  Day  of  De- 
cember, in  the  Year  1795,  and  made  between  William 
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Windham,  of  Dibs  in  the  County  of  Norfolk,  Esq.  deceased, 
and  Catharine  Windham,  Spinster,  the  Daughter  of  the 
said  William  Windham,  of  the  first  Part,  the  said  Thomas 
Emily,  your  Petitioner's  Father,  of  the  second  Part,  and 
the  Defendants  George  Richards,  and  Thomas  Blunt,  of 
the  third  Part. 

Reciting  that  a  Marriage  being  intended,  between  the 
said  Thomas  Emily  deceased,  and  the  said  Catharine 
Windham,  the  said  William  Windham  did  thereby  cove* 
nant  with  the  said  George  Richards  and  Thomas  Blunt, 
that  if  the  said  Marriage  should  take  effect,  and  the  said 
Catharine  Windham,  or  any  Issue  of  her  by  the  said 
Thomas  Emily,  should  be  living  at  the  Decease  of  him 
the  said  William  Windham,  he  the  said  William  Wind- 
ham would,  in  and  by  his  last  Will  and  Testament,  give, 
bequeath,  and  direct  that  his  Heirs,  Executors,  or  Adminis- 
trators, should  within  three  Months  next  after  his  Decease, 
pay  unto  the  said  George  Richards,  Thomas  Blunt,  or  the 
Survivor  of  them,  his  Executors  or  Administrators,  the  Sum 
of  10,000/.  upon  Trust,  to  lay  out  and  invest  the  same  in  the 
Purchase  of  Freehold  Lands  of  Inheritance,  in  the  County 
of  Surrey;  and  that  such  Freehold  Lands,  when  pur- 
chased, should  be  settled  to  the  Uses  following ;  that  is  to 
say: 

To  the  Use  of  the  said  Thomas  Emily,  deceased,  your 
Petitioner's  Father,  and  his  Assigns,  for  and  during  the 
Term  of  his  natural  Life,  with  the  Remainder; 

To  the  Use  of  the  said  George  Richards,  and  Thomas 
Blunt,  and  their  Heirs,  to  preserve  contingent  Remainders, 
with  Remainder; 

To  the  Use  of  the  said  Catharine  Windham,  since 
deceased,  your  Petitioner's  Mother,  and  her  Assigns,  for. 
and  during  her  natural  Life,  and  after  the  Decease  of  the 
Survivor  of  them,  the  said  Thomas  Emily  and  Catharine 
Windham : 

To  the  Use  of  all,  and  every,  the  Child  and  Children 
of    the    said    Thomas    Emily,    by  the    said   Catharine 

z  z  3 
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Windham,  his  intended  Wife,  (other  than  and  except  an 
only  Son,)  in  such  Farts,  Shares,  and  Proportions,  as 
the  said  Thomas  Emily,  and  Catharine  Windham  should 
by  any  Deed,  or  Instrument  in  Writing  under  their  Hands 
and  Seals,  to  be  executed  in  the  Presence  of  two  or  more 
credible  Witnesses,  give,  direct,  limit,  or  appoint,  and  in 
Default  of  such  Gift,  Direction,  Limitation,  or  Appointment: 

To  the  Use  of  all  and  every  Child  and  Children,  of  the 
said  Thomas  Emily  and  Catharine  his  intended  Wife,  and 
the  Heirs  Male  of  his,  her,  or  their  Body  and  Bodies,  law- 
fully issuing,  equally  to  be  divided  between  them,  if  more 
than  one,  Share  and  Share  klike,  as  Tenants  in  Common, 
and  not  as  Joint-tenants,  and  for  want  of  Issue  of  any 
such  younger  Child,  or  Children,  there  being  more  than 
one,  or  in  Case  any  such  younger  Child,  being  a  Son, 
should  happen  by  the  Death  of  the  eldest  Son,  to  become 
the  eldest  or  only  Son,  then  as  to  the  Part  or  Share  of 
the.  said  younger  Children,  whereof  there  happen  to  be  a 
Failure  of  Issue,  or  of  such  younger  Son,  as  shall  happen 
to.  become  the  eldest  or  only  Son ; 

To  the.  Use  of  the  other,  or  others,  of  the  said  younger 
Children,  and  to  the  Heirs  Male  of  his,  her,  or  their  Body, 
and  Bodies,  lawfully  issuing,  with   Remainder : 

To  the  Heirs  Male  of  the  Survivor  of  them  the  said 
Thomas  Easily,  and  Catharine  Windham,  his  or  her  Heirs 
and  Assigns,  for  ever. 

And  upon  further  Trust,  until  the  said  Sum  of  10,OOOL 
should  be  laid  out  and  invested  in  the  Purchase  of  Lands 
of  Inheritance,  as  aforesaid,  the  same  should  be  placed  out 
at  Interest,  and  the  Interest  thereof  from  Time  to  Time, 
as  the  same  shall  accrue,  should  be  paid  to  such  Person  or 
Persons  as  would  have  been  entitled  to  the  Rents  and  Pro- 
fits of  the  Lands  to  he  purchased  as  aforesaid,  in  Case  the 
same  had  been  purchased. 

That  the  Marriage  between  the  said  Thomas  Emily 
and  the  said  Catharine  Windham,  your  Petitioner's  Father 
and  Mother,  shortly  afterwards  took  Effect ;  and  there  was 
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Issue  of  such  Marriage,  seven  Children,  viz.  William 
Emily,  the  eldest  Son  and  Heir  at  Law,  and  your  Peti- 
tioner, Edward  Emily  the  Plaintiff,  and  the  Defendants, 
John  Emily,  Peter  Emily,  Mary  Emily,  James  Emily, 
and  Richard  Emily,  and  no  other  Issue,  all  of  whom  are 
now  living. 

That  the  said  William  Windham  departed  this  Life  in 
the  Year  1798,  having  first  duly  made  and  published  his 
last  Will  and  Testament  in  Writing,  bearing  Date  the  20th 
Day  of  April,  1797,  and  he  thereby,  amongst  other  Be- 
quests, gave  and  bequeathed  unto  the  said  Thomas  Emily, 
your  Petitioner's  Father,  all  his  personal  Estate  and 
Effects,  to  a  very  considerable  Amount,  reserving  thereout 
10,000/.  which  Testator  had  engaged  to  pay  the  said 
Thomas  Emily,  your  Petitioners  Father,  at  his  the  Tes- 
tator's Decease,  in  full  of  his  Daughter  Catharine,  your 
Petitioner's  Mother's  Fortune ;  and  he  of  his  said  Will, 
appointed  the  said  Thomas  Emily,  and  his  Daughter 
Catharine,  your  Petitioner's  Father  and  Mother,  Execu- 
tor and  Executrix ;  and  the  said  Thomas  Emily,  your 
Petitioner's  Father,  alone  duly  proved  the  said  Will,  and 
took  upon  himself  the  Burthen  of  the  Execution  thereof, 
and  by  Virtue  thereof*  possessed  himself  of  the  whole  of  the 
Personal  Estate  and  Effects  of  the  said  William  Windham, 
the  Testator,  to  the  Amount  of  60,000/.  and  upwards, 
after  Payment  of  all  Debts  and  Legacies,  and  of  the  said 
Sum  of  10,000/.  covenanted  to  be  laid  out  in  Land  as 
aforesaid. 

That  no  Appointment  of  the  said  Sum  of  10,000/.  or  the 
Land  to  be  purchased  therewith,  was  ever  made  by  the. 
said  Thomas  Emily,  and  Catharine  his  Wife,  according  to 
the  Power  reserved  to  them  in  and  by  the  said  Articles. 

That  the  said  Thomas  Emily,  your  Petitioner's  Father, 
6urvived  the  said  Catharine  his  Wife,  and  departed  this 
Life  on  the  13th  Day  of  July,  1809,  without  having  paid 
the  said  Sum  of  10,000/.  or  any  Part  thereof,  to  the  said 
George  Richards,  and  Thomas  Blunt,  the  Trustees  named 
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in  the  said  Marriage  Articles  ;  but  he  duly  made  and 
published  his  last  Will  and  Testament  in  Writing  bearing 
Date  the  SOth  March,  in  the  said  Year  1809  ;  and  he  did 
thereby  ratify  and  confirm  the  said  Articles,  made  previous 
and  in  order  to  his  Marriage  with  Catharine,  his  late 
Wife,  which  particularly  respect  the  said  Sum  of  10,000/. 
therein  covenanted  to  be  paid  and  laid  out  in  the  Purchase  of 
Lands,  for  the  Benefit  of  the  younger  Children  of  the  said 
Marriage,  in  Manner  therein  mentioned.  And  the  said 
Testator  willed  and  directed,  that  his  Executors  therein 
named,  should  apply  10,000/.  Part  of  his  Personal  Estate 
in  Discharge  of  the  said  Covenant  and  for  the  Purposes 
aforesaid  ;  and  the  said  Testator  did  also  direct,  that  hi* 
said  Executors  should  also  apply  a  further  Sum  of  Mo- 
ney, not  exceeding  1,000/.  out  of  his  personal  Estate,  in 
Addition  to  the  before-mentioned  Sum  of  1,000/.  the  easier 
to  effect  the  Purchase  of  an  Estate  pursuant  to  the  said 
Articles.  And  he  appointed  the  said  Defendants  George 
Richards  and  Thomas  Blunt,  Executors  of  his  said  Will, 
who  duly  proved  the  same  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  and  took  upon  them- 
selves the   Burthen  of  the  Execution  thereof. 

That  in  or  about  Hilary  Term,  1810,  your  Petitioner 
exhibited  his  Bill  in  this  Court  against  the  said  George 
Richards  and  Thomas  Blunt,  and  others,  praying  that  an 
Account  might  be  taken  of  the  Personal  Estate  and  Effects 
of  the  said  Thomas  Emily,  and  that  your  Petitioner  might 
be  paid  his  specific  and  residuary  Legacy,  given  him  in 
and  by  the  said  Will. 

That  by  a  Decree  made  on  the  Hearing  of  the  Cause, 
bearing  Date  the  7th  Day  of  June,  1813,  by  the  Right 
Honourable  the  Master  of  the  Rolls,  his  Honour  was 
pleased  to  order  and  decree  (amongst  other  things,)  that  it 
should  be  referred  to  Mr.  Stephen,  one  of  the  Masters  of 
this  Court,  to  take  au  Account  of  what  was  due  to  your 
Petitioner,  and  all  the  other  Legatees  of  the  said  Testator, 
Thomas  Emily,  your  Petitioner's  Father ;  and  also  to  take 
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an  Account  of  the  Testator's  Personal  Estate  and  Effects 
come  to  the^Hands  of  the  Defendants,  George  Richards  and 
Thomas  Blunt,  or  either  of  them,  with  the  usual  Direc- 
tions. 

That  a  Claim  was  carried  in  before  the  said  Master, 
under  the  said  Decree,  on  Behalf  of  your  Petitioner,  and 
the  other  younger  Children  of  the  said  Testator,  Thomas 
Emily,  and  Catharine  his  Wife,  of  the  said  Sum  of  10,0002. 
as  due  to  them  under  the  Trusts  of  the  said  Marriage 
Articles;  and  also  of  the  said  Sum  of  10002.  under  the 
Will  of  the  said  Testator,  Thomas  Emily,  your  Petitioner's 
Father  deceased. 

That  the  said  Master,  by  his  Report  bearing  Date  the 
23d  day  of  August  last,  which  has  been  duly  confirmed, 
certified  amongst  other  Things,  the  Marriage  Articles,  and 
the  several  other  Matters  herein-before  mentioned. 

And  the  said  Master  further  certified,  that  he  had  com- 
puted Interest  on  the  said  Sum  of  10,000/.  from  the  13th 
of  July,  1809,  the  Day  of  the  Death  of  the  Testator, 
Thomas  Emily,  to  the  23d  day  of  August  last,  the  Date 
of  his  said  Report,  which  being  for  three  Years  one  Month, 
and  ten  Days  at  51.  per  Cent,  per  Ann.  amounts  to  the 
Sum  of  16432.  0*\  8d.  and  that  he  had  also  computed  In- 
terest on  the  said  Legacy  or  Sum  of  10002.  from  the  13th 
Day  of  July,  1810,  being  one  Year  after  the  Death  of  the 
paid  Testator,  to  the  said  23d  Day  of  August  last,  which 
being  for  two  Years,  one  Month,  and  ten  Days,  at  4  per 
Cent  per  Ann.  the  Rate  of  Interest  directed  by  the  Decree, 
amounts  to  the  Sum  of  842.  8*.  Id.  which  said  Sums  of 
15432. 0#.  8d.  and  842.  8*.  Kd.  being  added  to  the  said  prin- 
cipal sums  of  10,0002.  and  10002.  they  make  together  1 2,6272. 
9*.  3d.  which  the  said  Master  certified  to  be  now  due  from 
the  said  Testator's  Estate,  to  the  said  George  Richards 
and  Thomas  Blunt,  the  Trustees  named  in  the  said 
Marriage  Articles. 

That  under  and  by  virtue  of  the  said  Marriage  Articles, 
and  by  the  said  Covenant  therein  contained,  your  Peti- 
tioner, and  the  other  younger  Children  of  the  Marriage, 
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are  entitled  to  have  the  said  Sum  of  10,0002.  and  the  In- 
terest thereof  laid  out  and  invested  in  the  Purchase  of 
Freehold  Lands  in  the  said  County  of  Surrey.  And  are 
also  entitled,  under  the  said  Will  of  the  said  Testator, 
Thomas  Emily,  to  have  the  further  Sum  of  10002.  and 
the  Interest  thereof,  laid  out  and  invested  in  the  like 
Manner,  to  the  Use  of  your  Petitioner  and  the  other 
younger  Children,  in  equal  Shares  and  Proportions,  as 
Tenants  in  Common,  in  Tail  general,  with  Remainder  in 
Fee  to  the  right  Heirs  of  the  said  Thomas  Emily,  de- 
ceased. But  your  Petitioners  are  desirous  to  receive  their 
Proportion  of  the  Money,  and  conceive  that  they  are  en- 
titled thereto,  under  and  by  Virtue  of  an  Act  of  Parliament, 
made  and  passed  in  the  39th  and  40th  Years  of  his  present 
Majesty,  intituled,  "  An  Act  for  the  Relief  of  Persons  enti- 
tled to  entailed  Estates  to  he  purchased  with  Trust  Monies," 
Whereby  it  is  enacted,  that  in  all  Cases  where  Money 
under  the  Controul  of  any  Court  of  Equity,  or  of  or  to 
which  many  Individuals  or  Trustees  are  possessed  or 
entitled,  shall  be  subject  to  be  invested  in  the  Purchase  of 
Freehold  or  Copyhold  Hereditaments,  or  both,  to  be  settled 
upon  any  Person  or  Persons,  in  such  Manner  that  it  would 
be  competent  in  Case  such  Money  had  been  invested  in  the 
Purchase  of  real  Estates  for  the  Person  or  Persons  who 
would  be  Tenant  or  Tenants  of  the  first  Estate,  or  Estates 
Tail,  alone  or  together  with  the  Person  or  Persons  who 
would  be  the  Owner  or  Owners  of  the  particular  preceding 
Estate  or  Estates  therein,  (if  any  J  by  Deed,  Fine,  or  Com- 
mon Recovery,  or  any  of  them,  or  other  lawful1  Act  in 
Case  of  Freehold  Hereditaments,  or  by  Surrender  and 
Recovery,  or  either  of  them,  or  other  lawful  Act  in  the 
Case  of  Copyholds,  to  bar  the  first  Estate  or  Estates  Tail, 
and  the  Rights  and  Interests  of  all  Persons  in  Remainder. 
It  shall  not  be  necessary  to  have  such  Money  actually  in- 
vested in  Lands,  in  order  that  such  Estates  Tail,  and  Re- 
mainders over  may  be  so  barred ;  but  that  it  should  be  law- 
ful for  the  Court  of  Chancery,  or  such  Court  of  Equity  un- 
der whom  the  Controul  of  such  Monies  shall  be ;  and,  in  the 
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Cose  of  Trustees,  to  and  for  the  said  Court  of  Chancery, 
in  a  summary  Way,  upon  Petition  of  the  Person  or  Persons 
who  would  be  Tenant  or  Tenants  of  the  first  Estate  or  first 
Estates  Tail,  and  of  the  Person  or  Persons  who  would  be 
the  Owner  or  Owners  of  the  antecedent  particular  Estate  or 
Estates,  (if  any)  in  the  Lands,  in  Case  the  same  were  pur- 
chased, such  Petitioners  being  Adults,  to  order  the  Monies 
subject  to  such  Trusts  to  be  paid  to  the  Petitioners,  or  any 
of  them,  or  to  be  paid  and  applied  in  such  Manner,  and  for 
such  Purposes,  as  the  Petitioner  should  appoint  and  the 
Court  approve. 

That  the  stud  Sum  of  10,0002.  with  Interest  thereon,  at 
51.  per  Cent  per  Ann.  from  the  13th  day  of  July,  1809, 
the  Day  of  the  Death  of  the  said  Testator  Thomas  Emily, 
when  the  same  became  payable ;  and  also  the  1000/.  Legacy, 
given  by  the  Will  of  the  said  Thomas  Emily,  with  Interest 
at  4/.  per  Cent,  per  Ann.  from  the  ISth  Day  of  July,  1810, 
being  one  Year  after  the  Death  of  the  said  Testator,  to  the 
present  Time,  making  the  Sum  of  12,6272.  9j.  fid.  hath 
been  retained  and  is  now  in  the  Hands  of  the  Defendants, 
George  ^Richards  and  Thomas  Blunt,  the  Trustees  named 
in  the  before-mentioned  Marriage  Articles,  upon  the  Trusts 
therein  contained,  as  before-mentioned  and  set  forth. 

That  your  Petitioner,  Edward  Emily,  hath  received,  on 
Account  of  Interest  due  on  his  Share,  the  Sum  of  76/.  7*. 

That  your  Petitioner  hath  attained  his  full  Age  of 
21  Years,  and  being  entitled  to  one-sixth  Part  or  Share  of 
the  said  Sum  of  12,627/.  9*.  &d.  or  if  laid  out  in  Lands 
and  Hereditaments,  to  one  sixth  Part  of  such  Lands  and 
Hereditaments,  as  Tenant  in  Tail,  with  Remainder  in  Fee, 
to  the  Defendant,  William  Emily.  And  your  Petitioner 
being  desirous  to  receive  and  be  paid  such  one-sixth  Part  of 

the  said  Sum  of  12,627/.  9*.   3d.  instead  of  having  the 
same  laid  out  in  Land ;   and  the  said  Defendant,  William 
'  Emily,  being  willing  to  allow  your  Petitioner  to  receive  the 
same,  and  to  consent  thereto. 
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Your  Petitioner  therefore  humbly  prays  your 
Lordship  to  direct  that  one-sixth  Part  of  the 
said  Sum  of  12,6272.  9*.  3d.,  with  Interest  to  he 
computed  from  the  said  23d  Day  of  August 
last,  be  paid  to  your  Petitioner ;  or  that  your 
Lordship  will  be  pleased  to  make  such  further 
or  such  other  Order  herein,  as  to  your  Lordship 
shall  seem  meet 

And  your  Petitioner  will  ever  pray,  &c 

This  Petition  must  be  engrossed  on  Paper,  and  left  with 
the  Lord  Chancellor's  Secretary,  Mr.  Farrer,  in  Lincoln's 
Inn-Fields,  if  intended  to  be  heard  before  his  Lordship,  or 
in  Court ;  and  a  Fee  of  10$.  paid  for  answering  and  1$. 
setting  down  the  Petition :  if  intended  to  be  heard  before 
the  Master  of  the  Rolls,  it  must  be  left  with  his  Secretary, 
in  the  Rolls-yard,  and  a  Fee  of  6s.  6d.  paid  for  answering 
and  setting  down  the  Petition,  and  a  Copy  of  the  Petition 
must  be  left  with  the  respective  Secretary,  in  either  Case 
before  the  Petition  is  taken  away. 

A  Copy  of  the  Petition  must  be  made,  and  served  upon 
the  Clerk  in  Court  in  the  Cause,  if  the  same  Solicitor  be 
employed  for  all  the  Defendants ;  or  a  Copy  for  each  De- 
fendant employing  a  different  Solicitor ;  or  if  there  be  more 
Clerks  in  Court  than  one,  a  Copy  must  be  served  upon  the 
respective  Clerks  in  Court  for  each  Party :  the  Service  must 
be  two  Days  before  the  Day  appointed  for  hearing  Peti- 
tions, by  leaving  a  true  Copy  of  the  Petition  with  his  Lord- 
ship's or  his  Honour's .  Order  thereon,  and  shewing  the 
original  Petition  so  answered,  at  the  Time  of  Service,  to  the 
Clerk  in  Court,  personally ;  or  upon  his  Writing  Clerk,  at 
his  Seat  in  the  Six  Clerks'  Office.  An  Affidavit  of  the 
Service  must  be  made  and  filed,  and  an  Office-Copy  ready, 
if  it  is  suspected  that  any  of  the  Parties  will  not  appear  upon 
the  Hearing  of  the  Petition. 

A  Copy  of  the  Petition  must  be  made  brief-wise  for 
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Counsel,  upon  the  Hearing  of  the  Petition,  and  the  Soli, 
citor  should  be  prepared  with  all  the  necessary  Papers  and 
his  Affidavit  of  Service. 

The  Court  will  in  every  Case,  however  clear  it  may  ap- 
pear (a),  make  an  Order  referring  it  to  the  Master,  to  see 
whether  the  Parties  have  incumbered  their  Interest,  before 
the  Money  is  directed  to  be  paid.  The  Order,  therefore,  is 
made  according  to  the  Case  stated  by  the  Petition ;  and  it 
should  seem  that  hitherto  the  Court  has  never  made 'an 
Order  but  upon  hearing.  It  is  not  improbable,  but  that,  as 
it  seems  to  be  a  general  Rule  of  Practice,  that  however  clear 
the  Case  may  be,  the  Court  will  always  refer  it  to  the  Mas- 
ter, to  enquire  as  to  Charges  and  Incumbrances ;  that  at 
some  future  Period,  the  same  Practice  will  be  introduced  as 
in  the  Case  of  an  Infant  Trustee,  where  the  Master  of  the 
Rolls  in  the  first  Instance  makes  an  Order  of  Reference 
upon  the  Petition,  which  is  drawn  up  at  the  Register- 
Office,  passed,  and  entered,  acted  upon,  and  much  Delay 
is  prevented. 

The  following  Form  of  an  Order,  made  upon  an  Appli- 
cation under  this  Act  is  given,  where  to  the  Petition  before 
stated,  the  Defendants  appeared  and  joined  in  the  Application. 

The  Order  recites,  "  that  the  Petitioner,  Edward  Emily, 
one  of  the  six  younger  Children  of  Thomas  Emily,  the 
Testator,  in  the  Pleadings  named,  did  on  such  a  Day  prefer 
his  Petition  to  the  Right  Honourable  the  Lord  High  Chan- 
cellor of  Great  Britain,  setting  forth  that  under  and  by 
Virtue  of  the  Articles  made  on  the  Marriage  of  the  Father 
and  Mother  of  the  Petitioner,  the  Petitioner,  and  the  other 
younger  Children  of  the  Marriage,  were  entitled  to  have 
the  Sinn  of  10,000/.  and  the  Interest  thereof,  laid  out  and 
invested  in  the  Purchase  of  Freehold  Lands  in  the  County 
of  Surrey ;  and  were  also  entitled  under  the  said  Will  of 
their  Father,  the  Testator,  Thomas  Emily,  to  have  the  fur- 
ther Sum  of  10002.  and  the  Interest  thereof,  laid  out  and 
invested  in  like  Manner,  to  the  Use  of  the  Petitioner,  and 

(a)  6  Vc«.  576. 
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the  other  younger  Children  in  equal  Shares  and  Propor- 
tions, as  Tenants  in  Common  in  Tail  general,  with  Remain- 
der in  Fee  to  the  right  Heirs  of  the  said  Thomas  Emily, 
deceased.  But  that  the  Petitioner  was  desirous  to  receive 
his  Proportion  of  the  Money,  and  conceives  that  he  is  en- 
titled thereto,  under  and  by  Virtue  of  an  Act  of  Parlia- 
ment, made  and  passed  in  the  39th  and  40th  Years  of  the 
Reign  of  his  present  Majesty,  intituled,  *  An  Act  for  the 
Relief  of  Persons  entitled  to  entailed  Estates  to  be  pur- 
chased with  Trust  Monies.'  That  the  said  Sum  of 
10,0002.  with  Interest  thereon  at  51.  per  Cent,  from  the  13th 
Day  of  July,  1809,  the  Day  of  the  Death  of  the  said  Tes- 
tator, Thomas  Emily,  when  the  same  became  payable,  and 
also  the  1000/.  Legacy,  given  by  the  Will  of  the  said  Thomas 
Emily,  with  Interest  at  41.  per  Cent,  per  Ann.  from  the  13th 
Day  of  July,  1810,  being  one  Year  after  the  Death  of  the 
said  Testator,  to  the  23d  Day  of  August  last,  the  Date  of 
the  said  Master's  Report  in  this  Cause,  making  the  Sum  of 
12,627/.  9*.  3d.  had  been  retained  by,  and  is  in  the  Hands 
of  the  Defendants,  George  Richards  and  Thomas  Blunt, 
the  Executors  of  the  Will  of  the  said  Testator ;  that  the 
Petitioner,  Edward  Emily,  had  received  an  Account  of  In- 
terest due  on  his  Share,  the  Sum  of  76/.  7*.  That  the 
Petitioner  hath  attained  his  Age  of  twenty-one  Years,  and 
being  entitled  to  one-sixth  Part  or  Share  of  the  said  Sum  of 
19)627/*  9*.  3d.  or  if  laid  out  in  Lands  and  Hereditaments, 
to  one-sixth  Part  of  such  Lands  and  Hereditaments,  as  Te- 
nant in  Tail  with  Remainder  in  Fee  to  the  Defendant, 
William  Emily.  And  the  Petitioner  being  desirous  to  re* 
ceive  and  be  paid  such  jone-sixth  Part  of  the  said  Sum  of 
12,627/.  9*.  3d.  instead  of  having  the  same  laid  out  in 
Land ;  and  the  said  William  Emily  being  willing  to  allow 
the  Petitioner  to  receive  the  same,  and  to  consent  thereto. 
It  was  therefore  prayed,  that  one-sixth  Part  of  the  said  Sum 
of  12,627/.  9*.  3d.  with  Interest,  might  be  paid  to  the  Peti- 
tioner or  to  George  Richards  and  Thomas  Blunt,  the  Execu- 
tors and  Trustees  in  Trust  for  the  Petitioner.    Whereupon  all 
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Parties  concerned  were  ordered  to  attend  his  Lordship,  on 
the  Matter  of  the  said  Petition,  and  Counsel  for  the  Peti- 
tioner, and  for  the  Defendants,  John  Emily,  Peter  Emily, 
Mary  Emily,  James  Emily,  and  Richard  Emily,  the  five 
other  younger  Children,  and  for  all  the  other  Defendants 
this  Day  attending,  accordingly,  upon  hearing  the  said  Pe- 
tition read,  and  what  was  alleged  by  the  Counsel  for  the 
Petitioner  and  Counsel  for  the  Defendants,  consenting  to  the 
Prayer  of  the  said  Petition,  his  Lordship  doth  order,  that 
it  be  referred  to  Mr.  Stephen,  one  of  the  Masters  of  this 
Court,  to  whom  this  Cause  stands  referred,  to  inquire,  and 
state  to  the  Court  the  Ages  of  the  Petitioner  Edward 
Emily,  and  of  John  Emily,  Peter  Emily,  Mary  Emily, 
James  Emily,  and  Richard  Emily,  the  younger  Children  of 
the  Testator,  Thomas  Emily.  And  it  is  ordered,  that  the 
said  Master  do  also  inquire  and  state  to  the  Court,  under 
the  Act  of  Parliament  passed  in  the  39th  and  40th  Years  of 
the  Reign  of  his  late  Majesty,  intituled,  'An  Act  for 
the  Relief  of  Persons  entitled  to  entailed  Estates,  to  be  pur- 
chased with  Trust  Monies,'  what  Estate  and  Interest  the 
Petitioner  Edward  Emily,  and  the  Defendants  John  Emily, 
Peter  Emily,  James  Emily,  Mary  Emily,  and  Richard 
Emily,  would  have  been  entitled  to  in  the  Lands  to  have 
been  purchased  with  the  10,000/.  and  1000Z.  in  the  Petition 
mentioned,  in  case  the  same  had  been  laid  out  in  the  Pur- 
chase of  Lands,  and  what  Share  and  Interest  they  are  re- 
spectively entitled  to  in  the  said  12,627/.  9*-  3d.  having  regard 
to  what  any  of  the  said  Children  of  the  said  Testator  have 
received  on  Account  of  their  respective  Shares ;  and  it  is 
further  ordered,  that  the  said  Master  do  likewise  enquire, 
and  state  to  the  Court,  whether  there  are  any,  and  what  In- 
cumbrances affecting  the  said  12,627/  9*.  Sd.  And  after 
the  said  Master  shall  have  made  his  Report,  such  further 
Order  shall  be  made  as  shall  be  just." 

TheMinutes  of  this  Order  being  drawn  up,  for  which 
the  Register  will  require  the  original  Petition  to  be  left  with 
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him,  and  the  Minutes  being  settled,  the  Order  must  he 
drawn  up,  and  passed,  and  entered,  at  the  Register  Office. 
A  Copy  of  the  Order,  or  of  the  ordering  Part,  is  to  be  left 
at  the  Master's  Office,  to  whom  the  Reference  is  made. 

A  State  of  Facts  may  be  necessary,  which  under  the 
foregoing  Order  should  state  very  fully,  the  Articles  made 
on  the  Marriage  of  the  Petitioner's  Father  and  Mother, 
under  which  he  founds  his  Claim ;  setting  out  the  Uses 
in  the  Settlement,  to  shew  his  Right  and  Interest  in  the 
Lands,  if  a  Purchase  had  been  made ;  and  in  the  Money 
subject  to  be  invested  in  Lands,  and  to  whom  the  ultimate 
Remainder,  if  any,  is  limited.  That  the  Marriage  be- 
tween the  Parties  was  duly  solemnized,  and  that  there  was 
Issue,  the  Petitioner  and  five  younger  Children,  (naming 
them,)  all  of  whom  are  living  (or  if  dead,  their  Represen- 
tatives or  Heirs,)  and  that  there  was  no  other  Issue.  That 
the  said  William  Windham  made  his  Will,  and  gave  the 
10,0001.  for  a  Provision  for  the  younger  Children  of  the 
Marriage,  as  set  forth  in  the  Petition,  and  that  he  died  and 
made  the  Petitioner's  Father  and  Mother  Executor  and 
Executrix ;  and  that  the  Father  only  proved  the  Will,  and 
possessed  sufficient  to  pay  the  said  10,0001.  That  no  Ap- 
pointment was  made  in  Exercise  of  the  Power  contained  m 
the  Settlement.  And  that  the  Petitioner's  Father  survived 
his  Wife,  and  made  his  Will,  and  directed  his  Executors 
to  pay  to  the  Trustees,  under  his  Marriage  Articles,  the 
10,000J.,  and  1,000Z.  in  Addition  to  the  Usefc  of  the  Settle- 
ment. That  a  Suit  was  instituted,  and  a  Decree  made; 
and  that  a  Claim  was  brought  in  before  the  Master  on  Re- 
half  of  the  Petitioner  and  the  younger  Children ;  and  that 
(he  Master,  by  his  Report,  found  such  a  Sum  to  be  due, 
stating  the  Date,  and  so  much  of  the  Report  as  relates  to 
the  Claim.  That  the  Petitioner  and  the  other  younger 
Children  attained  their  respective  Ages  at  the  several 
Periods,  stating  the  Time  when  the  same  occurred  by  an 
Extract  from  the  Survey  in  the  Register  of  the  Parish,  and 
that  they  are  all  now  living :  that  the  Petitioner  hath  done 
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too  Act  to  charge  or  incumber  his  Right  and  Interest  in  the 
Money,  or  in  the  Land  to  be  purchased  with  the  Money, 
concluding,  in  the  Shape  of  a  Charge,  that  the  Petitioner, 
and  the  other  younger  Children,  naming  them  individually, 
by  Force  and  Virtue  of  the  Act  of  Parliament  under  which 
the  Application  is  made,  are  severally  entitled  to  receive 
one-sixth  Part  of  the  Money  freed  and  discharged  of  and 
from  the  Trusts  declared  in  the  Marriage  Articles. 

The  State  of  Facts  should  be  copied  upon  Draft  Paper 
and  left  at  the  Master's  Office,  and  a  Warrant  taken  out 
and  served,  underwritten,  "  the  Petitioner  hath  left  a  State 
of  Facts  as  to  the  Marriage  Settlement  under  the  Order.* 

The  Deeds  must  be  produced,  and  if  necessary,  must  be 
proved  by  an  Affidavit  of  one  of  the  subscribing  Witnesses, 
the  Ages  of  the  Petitioner  and  the  Parties  must  be  proved 
by  Affidavit,  and  the  material  Facts  also  verified  in  like 
Manner ;  the  Decree  and  the  Report  will  prove  so  much  as 
is  necessary  from  them. 

The  usual  Warrants  to  proceed  on  the  State  of  Facts 
must  be  taken  out  and  served,  and  if  necessary  Witnesses 
may  be  examined ;  usually  the  Master  to  satisfy  the  In- 
quiry as  to  the  Incumbrances,  will  require  Advertisements 
to  be  inserted  in  the  Gazette,  and  other  Papers,  for  Persons 
having  any  specific  Charge,  Lien,  or  Incumbrance,  on  the 
Money  as  directed  by  the  Order,  and  the  peremptory  Ad- 
vertisement will  fix  a  Day  for  such  Claimants  to  come  in, 
and  k  will  be  necessary  to  keep  the  Gazette,  containing 
the  peremptory  Advertisement ;  if  no  Person  brings  in  a 
Claim,  the  Master  will  make  his  Report.  The  Master 
prepares  a  Draft  of  this  Report,  and  a  Warrant  must  be 
taken  out  and  served,  underwritten,  that  "  the  Master  hath 
prepared  a  Draft  of  his  Report,"  and  when  that  is  return- 
able, another  Warrant  must  be  taken  out  and  served,  "  to 
settle  the  Draft  of  the  Master's  Report :"  this  must  be  at- 
tended, and  Warrants  successively  must  be  taken  out  and 
served  to  settle  the  Draft  of  the  Report  until  the  Draft  is 
completely  settled ;  the  Solicitor  then  bespeaks  the  Trao- 


7W>  PRACTICAL  DIRECTIONS 

» 

script  of  the  Report,  and  takes  out  and  serves  a  Warrant, 
which  he  underwrites,  "  at  which  Time  the  Master  will 
sign  his  Report ;"  and  this  Warrant,  which  is  to  give  the 
Party  an  Opportunity  of  bringing  in  Objections  to  the  Draft 
of  the  Report,  is  not  returnable  until  the  4th  Day,  exclu- 
sive of  the  Day  on  which  the  Warrant  is  dated ;  if  no  Ob- 
jections are  brought  in,  the  Master  will  sign  the  Transcript 
of  the  Report,  and  the  Solicitor  takes  away  the  Report,  pay- 
ing the  Report  and  Transcript,  and  a  handsome  Gratuity 
to  the  Master's  Clerk,  and  files  the  Report  at  the  Report 
Office,  and  bespeaks  an  Office  Copy. 

This  Report  must  be  confirmed  by  Petition,  which  should 
state  the  material  Facts  in  the  former  Petition,  the  Order 
of  Reference,  and  the  Master's  Report  made  in  consequence. 
And  it  may  pray 

"  That  the  said  Master's  Report  may  be  abso- 
lutely confirmed;  and  that  the  said  Sum  of 
12,6272.  9s.  &d.  may  be  divided  into  six  equal 
Parts;  and  that  the  Defendants,  George 
Richards,  and  Thomas  Blunt,  the  said  Execu- 
tors may  be  directed  forthwith  to  pay  to  your 
Petitioner,  Edward  Emily,  and  also  to  each  of 
them,  the  said  John  Emily,  Peter  Emily,  Mary 
Emily,  James  Emily,  and  Richard  Emily,  the 
other  younger  Children  respectively,  the  Sum 
of  2,1041.  11*.  6Jd.,  being  one-sixth  Part  of 
the  said  Sum  of  12,6272.  9*.  3d.,  or  that  your 
Lordship  will  be  pleased  to  make  such  farther 
and  other  Order  therein  as  to  your  Lordship 
may  seem  meet. 

And  your  Petitioner  will 
ever  pray,  &c." 

The  Petition  must  be  engrossed  on  Paper,  and  left  at 
Mr.  Farrer's  the  Lord  Chancellor's  Secretary's  Office  in 
Lincoln's  Inn  Fields,  with  a  Copy  of  the  Petition,  and  when 
answered  Copies  are  to  be  made,  and  served  upon  the  re- 
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spective  Clerks  in  Court,  and  an  Affidavit  of  Service  modes 
and  an  Office  Copy  taken  to  read,  if  necessary,  upon 
the  Hearing;  and  a  Copy  of  the  Master's  Report  must  be 
made,  and  left  with  the  Gentleman  of  the  Chamber,  with  a 
Fee  of  5s.  if  set  down  before  the  Lord  Chancellor,  or  in 
Court :  if  before  the  Master  of  the  Rolls,  with  his  Secretary 
and  a  like  Fee  of  5s.  two  or  three  Days  before  the  Petition 
will  come  on  to  be  heard ;  the  Solicitor  must  attend  the 
hearing  and  be  prepared  with  all  the  material  Papers,  Set- 
tlements, and  the  Accountant  General's  Certificate,  if  the 
Money  has  been  paid  into  Court,  and  the  Court  will  direct  the 
Money  to  be  paid,  as  prayed  by  the  Petition ;  but  where  a 
Recovery  would  have  been  necessary  to  bar  the  Remainder, 
if  laid  out  in  Land,  the  Court  will  direct  the  Order  not  to 
take  effect,  or  be  of  any  Force,  unless  the  Petitioner  should 
be  living  on  the  second  day  of  the  next  Term. (a) 

The  original  Petition  must  be  left  with  the  Register,  and 
the  Minutes  drawn  up  and  settled,  and  the  Order  drawn 
up,  passed  and  entered,  as  before  directed;  the  Trustees 
will  then  pay  the  Money,  or  a  Writ  of  Execution  of  the 
Order  must  be  issued,  which  the  Clerk  in  Court  will  mak 
out :  but  it  should  seem,  to  avoid  Expence,  if  the  Proceed- 
ings run  very  long,  an  Order  for  Payment  of  the  Money 
directed  by  the  Court  may  be  obtained  by  instructing 
Counsel  to  move  fora  short  Order,  naming  a  Day  of  Payment, 
and  not  forthwith ;  (b)  and  if  necessary  supported  by  an 
Affidavit  of  the  Non-payment  of  the  Money;  the  Order 
must  be  drawn  up,  passed,  entered  and  served,  and  if  the 
Money  be  not  paid,  a  Writ  of  Execution  of  the  last  Order 
for  Payment,  (c)  must  be  obtained  from  the  Clerk  in  Court 
leaving  the  order  with  him  for  that  purpose  which  must  be 
served  personally,  and  the  Money  demanded  by  the  Party  to 
whom  the  Order  directs  the  Payment.  If  he  cannot  attend, 
a  Letter  of  Attorney  must  be  executed  by  the  Patty  to 
whom  the  Money  is  directed  by  the  Order  to  be  paid, 

(<*).  6  Ves.  116.  Ves.  J25>  (6)  8  Ves.  381. 

note.  <c)  Dickens  689.    ' 

Vol.  I.  8a 
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authorising  the  Person  serving  the  Process  to  demand  and 
receive  the  Money  (a) ;  and  it  would  be  proper  to  produce  the 
Letter  of  Attorney  when  the  Process  is  to  be  served,  and  to 
demand  the  Money  by  Virtueof  that  A  uthority :  if  the  Money 
is  to  be  paid  into  the  Accountant  General's  Office,  the  Letter 
of  Attorney  is  not  required ;  but  it  may  be  useful  to  observe, 
that  the  Writ  of  Execution  must  be  served  before  the  Day 
on  which  the  Order  directs  the  Money  to  be  paid.  If  the 
Money  be  paid,  the  Expence  will  fall  upon  the  Party  suing 
out  the  Writ ;  but  if  the  Money  be  not  then  paid,  an  Affi- 
davit of  the  non-Payment  and  of  the  Service  of  the  Writ 
must  be  made  and  filed,  and  an  Office  Copy  left  with  the 
Clerk  in  Court ;  and  he  will  then  make  out  an  Attachment, 
which  must  be  delivered  to  the  proper  Sheriff,  and  if  the 
Party  be  taken  upon  the  Process  no  Bail  can  be  taken,  but 
he  must  pay  the  Money  directed  by  the  Order  without 
Poundage,  and  the  Costs  of  the  Process  to  be  taxed  by  the 
Master  if  disputed. 

By  the  89  and  40  peo.  III.  c.  56,  reciting  that  Courts 
of  Equity  having  Money  under  their  Controul,  subject  to  be 
invested  in  the  Purchase  of  Lands  upon  Uses  capable  of 
being  barred  by  fine,  direct  such  Money  to  be  paid  to  the 
Party  who  could  thereby  bar  such  Uses,  but  where  subject 
to  be  invested  upon  Uses  capable  of  being  barred  by  Reco- 
very* they  refuse  to  direct  such  Payment,  and  compel  the 
actual  Investment  thereof  in  Lands,  for  Remedy  whereof 
it  is  enacted  that  where  Money  under  the  Controul  of  any 
Court  of  Equity,  or  of,  or  to  which  any  Individuals  as 
Trustees  are  possessed  or  intitled,  subject  to  be  invested  in 
the  Purchase  of  Freehold  or  Copyhold  Hereditaments  to  be 
settled  upon  any  Person  or  Persons  competent  by  Fine  or 
Recovery  to  bar  the  Estate  tail  therein,  and  the  Remainders 
over  had  the  same  been  so  invested.  The  High  Court  of 
Chancery,  or  such  other  Court  of  Equity  having  the  Con- 
troul of  such  Money,  and  also  of  Trustees,  in  a  summary 
Way  by  Petition  of  the  Person  or  Persons  who  would  be 
Tenant  or  Tenants  of  the  first  Estates  or  Estates  tail,  and 

(a)  1 9  Ves.  1 1 7. 
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of  the  Owner  of  the  antecedent  particular  Estate  or  Estates 
if  any  in  the  Lands  so  to  be  purchased  being  Adults,  or  of 
Femes  Covert,  being  first  separately  and  severally  exa- 
mined in  Court  or  by  Commission  and  consenting,  to  order 
such  Trust  Money  to  be  paid  to  the  Petitioners  or  any  of 
thera,  in  such  Manner  and  for  such  Purposes  as  they  shall 
appoint,  and  the  Court  approve.  And  where  the  Monies 
so  to  be  laid  out  are  invested  in  Government,  or  real,  or 
other  Securities,  all  such  Securities  for  the  Purpose  of  this 
Act,  are  to  be  considered  as  Money,  and  be  transferred, 
assigned,  and  disposed  of  under  an  Order  in  a  summary 
Way  upon  Petition,  and  with  such  Examination  and  Coik 
sent  as  aforesaid,  where  necessary." 

The  Proceedings  under  this  A  ct  cannot  be  by  Motion. 
Lord  Eldon  has  decided  that  the  Court  has  no  Jurisdiction 
but  by  Petition,  the  rVct  directing  a  summary  Course  by 
Petition,  which  may  be  ex-Parte%  or  presented  by  a  Party 
in  a  Cause,  in  which  the  Trust  Money  has  been  paid  into 
Court,  or  over  which  the  Court  has  a  Controul,  or  in  the 
Case  of  Trustees:  it  may  be  ex-Parte,  but  the  Application 
must  be  made  by  Petition,  and  each  Party  must  Petition. 

A  Rule  laid  down  by  the  Court  itself,  prescribing  the 
Mode  of  acting  upon  Petition,  the  Court  itself  may  dispense 
with ;  but  where  an  Act  of  Parliament  has  directed  the 
Application  to  be  by  Petition,  the  Court  h*s  no  Authority 
except  in  the  Mode  prescribed :  where  under  a  Covenant 
in  Marriage  Articles  the  Sum  of  20002.  was  to  be  laid  out 
in  real  Estates,  to  be  settled  upon  the  Father  for  Life,  with 
Remainders  to  the  Children  as  Tenants  in  Common  in  Tail ; 
there  were  Six  Children,  two  of  whom  petitioned  under  the 
Act  of  Parliament,(a)  to  prevent  the  Necessity  of  a  Reco- 
very, the  other  Children  not  having  presented  any  Petition, 
appeared  by  Counsel,  and  wished  to  have  the  Benefit  of  the 
Order ;  and  it  was  submitted  at  the  Bar,  that  it  was  unne- 
cessary, and  that  the  Act  of  Parliament  would  be  complied 
with  by  coming  in  under  the  Order.      Lord  Eldon,  in 

[a)  40  Geo.  3.  c.  56. 
3a2 
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refusing  the  Application,  observed  that  the  Court  had  no 
Jurisdiction  but  upon  the  Petition  of  the  Party,  and  that 
all  must  petition,  (a) 

And  in  the  different  Applications  the  Court  seems  to  have 
adopted  and  laid  down  as  a  general  Rule,  that  in  every 
Case,  however  plain  and  clear,  there  must  be  an  Inquiry  as 
to  Charges  and  Incumbrances ;  and  in  the  Case  of  Land, 
where  a  Recovery  was  necessary,  that  the  Remainder  Man 
shall  not  be  deprived  of  his  Chance. 

Where  Petitions  were  presented  under  this  Act,  autho- 
rizing the  Court  to  order  Money  in  Trust,  to  be  laid  out 
and  settled,  to  be  paid  to  the  Person,  who  as  Tenant  in 
Tail  of  the  Land,  could  bar  the  Remainder :  the  Lord 
Chancellor  referred  to  and  adopted  the  Construction  put 
upon  the  Statute  by  Lord  Rossi  yn,(6)  to  prevent  the  Party 
getting  the  Money  unless  he  should  be  living  on  the  second 
Day  of  the  ensuing  Term.(c)  And  where  a  Petition 
prayed  an  absolute  Transfer  of  Bank  Annuities  from  the 
Sale  of  Estates,  of  which  the  Petitioner  was  Tenant  in 
Tail,  with  Remainder  over,  which  had  been  sold  under  an 
Act  of  Parliament,  directing  the  Money  produced  by  the 
Sale  to  be  invested  in  other  Lands,  to  be  settled  to  the  same 

(«)  9  Ves.  452, 

(6)  In  Lovvton  v.  Lowton,  22d  July,  1800,  upon  a  Petition 
under  Lord  Eldon's  Act,  by  the  Tenant  for  Life,  and  the  first  of 
several  Tenants  in  Tail  in  remainder,  the  Lord  Chancellor 
(Lord  Rosslyn)  said  he  had  consulted  Lord  Kenyon,  Lord  Eldou, 
and  the  Master  of  the  Rolls,  as  to  the  Manner  in  which  that  Act 
-was  to  be  executed ;  and  they  had  agreed  that  it  would  be  proper 
not  to  order  the  Money  tu  be  paid  out  of  Court  until  such  Time 
as  the  Tenant  in  Tail  might  actually  have  suffered  a  Recovery  of 
the  Land.  His  Lordship  accordingly  made  the  Order,  but 
.  directed  that  it  should  have  no  Effect  unless  the  Tenant  in  Tail 
should  be  Living  on  the  second  Day  of  the  next  Term,  and  inti- 
mated that  it  would  be  proper  to  make  a  general  Order  upon  (he 
Subject.     5  Ves.  12,  note  a. 

(c)  6  Ves.  116,  and  576. 
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Uses :  Lord  A  Ivan  ley,  then  Master  of  the  Rolls,  made  an 
Order,  directing  an  Inquiry,  whether  there  were  any  In- 
cumbrances affecting  the  Residue  of  the  Bank  Annuities, 
declaring  that  in  Case  there  were  no  Incumbrances,  the 
Petitioner  would  be  entitled  to  a  Transfer;  but  that  the 
Order  should  not  take  effect,  or  be  of  any  Force,  unless  the 
Petitioner  should  be  living  on  the  second  Day  after  Easter 
Term  then  next(a)  And  the  Petition  coming  on  upon  the 
Report  that  there  were  no  Incumbrances,  the  Lord  Chan- 
cellor declared  his  Approbation  of  that  Inquiry,  and  made 
an  Order  in  both  Petitions. 

And  afterwards  upon  a  similar  Application,  Lord  Eldon 
said,  that  Lord  Rosslyn  had  settled  that  there  must  always 
be  a  Reference  to  the  Master,  to  inquire  whether  the 
Parties  had  in  any  Manner  incumbered  their  Interest  in 
the  Money  ;  and  upon  a  Suggestion  by  Counsel,  that  in  a 
plain  Case  that  Reference  might  be  dispensed  with,  his 
Lordship  declared,  that  he  never  would  dispense  with  it, 
observing,  that  in  the  plainest  Case  it  cannot,  without  the 
Inquiry,  appear  whether  the  Parties  have  incumbered  their 
Interests :  and  the  Order  accordingly  directed  an  Inquiry, 
whether  the  Parties  are  entitled,  and  under  and  subject  to 
what  Charges  and  Incumbrances  (6).  And  his  Lordship 
observed  upon  a  subsequent  Application,  that  a  Petition  of 
this  Kind  should  never  be  heard  upon  the  last  Day  of 
Term ;  but,  to  obtain  the  Order  in  Term,  the  Application 
must  be  made  at  such  a  Period  of  the  Term,  as  to  give 
sufficient  Time  for  a  Recovery  to  be  suffered,  (c) 

If  the  Subject  involves  a  doubtful  Question,  as  what  Estate 
the  Party  is  entitled  to,  the  Court  will  not  decide  it  upon  an  ex 
Parte  Petition  in  a  summary  Way,  in  the  Absence  of  all  the 
Parties  entitled;  where  a  Question  arose,  whether  the 
Party  applying  was  Tenant  for  Life,  or  Tenant  in  Tail,  upon 
an  ex-parte  Petition,  the  Master  of  the  Rol  Is  would  not,  under 
the  Statutedecide  the  Right,  (notwithstanding  the  Inclination 

(a)  8  Ves.  609.  (c)  8  Ves.  609.   ; 

(6)  6  Ves.  576.  3  Ves.  and 
Bea.  1J. 
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of  the  Court  might  be  when  the  Question  came  on  to  be  dis- 
cussed, to  hold  the  Party  to  be  Tenant  in  Tail)  observing  that 
the  Act  for  the  Relief  of  Tenants  in  Tail  applies  only  to 
Cases  where  the  Right  is  clear  and  indisputable  (a). 

If  in  proceeding  under  the  Order  of  Reference,  an  ori- 
ginal Will  is  to  be  produced,  (for  the  Probate  cannot  be 
lead  in  Evidence  to  shew  a  Title  to  Land)  an  Application 
must  be  made  to  the  Prerogative  Office  in  London,  if  the 
Will  has  been  proved  there,  and  a  Messenger  will  attend 
with  the  Will ;  but  if  the  Will  has  been  proved  in  the 
Country,  to  save  the  Expense  of  attending  with  the  Will 
from  the  Registry  of  the  Diocese,  or  Peculiar,  &c.  an  Ap- 
plication must  be  made  by  Motion  or  Petition,  (see  Title 
Petition)  for  an  Order  upon  the  Register,  or  other  Persons 
in  whose  Custody  the  Will  is,  to  deliver  out  the  original 
Will  to  a  proper  Person,  to  be  produced  in  Court,  or  before 
the  Master,  upon  giving  Security  to  be  approved  by  a  Mas- 
ter for  returning  the  Will  not  erased  or  defaced.  The  Order 
is  usually  made  upon  Notice,  and  if  any  other  Parties  are 
interested,  their  Consent  should  be  obtained,  and  an  Infant 
should  not  oppose :  the  Application  should  be  supported  by 
Affidavit,  stating  sufficient  to  shew  the  Necessity  of  pro- 
ducing the  Will,  and  that  it  will  be  material  and  necessary 
to  produce  the  original  Will  at  the  Hearing,  or  before  the 
Master ;  that  an  Application  has  been  made  to  the  Regis- 
ter, or  proper  Officer  of  the  Diocese,  or  Peculiar,  in  whose 
Custody  it  is,  for  the  Delivery  out  of  the  Will,  to  produce 
in  Court,  &c.  to  save  the  Expense  of  a  Messenger  from  the 
Diocese,  &c.  and  an  Offer  to  give  the  usual  Security  for  re- 
turning the  Will  to  the  Registry,  and  also  the  Refusal  of 
the  Officer  to  part  with  it. 

The  Service  of  the  Order  must  be  personal,  and  the  usual 
Course  of  Proceedings  to  enforce  Obedience  pursued  (b). 

Ka)  6  Ves.  156.     11  Ves.  and  6ea.  II. 

(6)  Forder  v.  Wade  and  others,  9th  Dec.  1793.  In  Pyke?. 
Webb,  the  original  Will  and  Depositions  in  the  Bishop's  Court 
at  Wells,  were  produced  by  Subpoena  duces  tecum,  before  Coa- 
mititioners.  Mich.  1783.  MSS.     Dick.  485. 


BILL  OF  COSTS 

ON   THE 

RE-HEARING    A   CAUSE. 


IN  CHANCERY. 

Between  John  Burfbrd,  Esq.  Plaintiff, 

and 
Richard  Arnold,  Defendant. 

HILARY   TERM*   1823. 

£    s.    d. 
Perusing  the  Decree  made  on  the  Hearing  this 
Cause,  advising  on  the  Propriety  of  a  re- Hear- 
ing, &c,  and  taking  Instructions  to  draw  Pe- 
tition .  -  -  0  13    4 
Paid  entering  Caveat  to  prevent  signing  the  Decree  0    5    0 
Attending  the  Clerk  in  Court,  instructing  him        0    6    8 
Drawing  Petition  for  re-Hearing,  and  fair  Copy, 

fol.  60  .  .  -  3    0    6 

Fee  to  Mr.  Maddock  to  settle  and  sign,  and  Clerk  2    4    6 
Attending  him  -  -  0    6    8 

Fee  to  Mr.  Sugden  and  Clerk,  to  peruse  and  sign 

the  Petition  -  -  2    4    6 

Attending  him  -  -  .068 

Engrossing  the  Petition,  Stamp,  &c.  to  present        1    5  10 
Copy  thereof  for  the  Lord  Chancellor,  to  accom- 
pany the  same  -  -  10    0 
Attending  to  present  Petition,  and  afterwards  for 

same  -  -  -  0    6    8 

Making  Copy  of  the  Decree  for  him,  Eighty- 
two  Sides  -  -  -  2  14    8 
Paid  answering  the  Petition            -            -  15    0 
Pud  filing  and  Order,  Copy,  and  Service               0    9    0 
Paid  Clerk  in  Court  Fee  for  signing  Consent  to 

pay  such  Costs  as  should  be  awarded  by  the  Court  0    6    8 
Paid  setting  down  the  Cause  to  be  re-heard  0     1     0 


t. 

<L 

0 

0 

6 

8 

1 

0 

7 

7 

6 

7 
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£ 

Paid  (a)  the  Deposit  to  the  Register  thereon  10 

Attending  for  that  Purpose  -  0 

Paid  for  the  Receipt  0 

Drawing  and   engrossing   Affidavit  of   Service, 

Duty,  and  Oath  0 

Paid  filing  the  same,  and  for  Office-Copy  0 

Making  two  Copies  of  the  Petition  as  Brief  for 

Counsel,  six  Sheets  each  -  2    0    0 

Fee  to  Mr.  Sugden,  with  Brief  of  Petition,  and 

with  his  former  Brief  in  the  Cause,  and  Clerk  5    7    6 
Attending  him  -  -  0    6    8 

Fee  to  Mr.  Mad  dock  and  Clerk,  with  Brief  3    5     6 

Attending  him  -  -  0    6    8 

February  Sd.     Attending  Court,   Cause  in  the 

Paper,  but  not  called  on  -  0  10    0 
10th.      Attending    Court,    when    the 

Cause  was  heard,  and  the  Decree  directed  to  be 

varied,  Clerk  in  Court,  and  Solicitor 
Paid  Court  Fees 
Paid  for  Copy  Minutes 
Perusing  the  same,  and  attending  the  Register 

settling  them 
Paid  for  Order 
Perusing  the  same,  and  attending  examining  and 

passing 
Paid  entering  Order 
Attending  to  leave  Order  to  be  entered,  examining 

and  taking  same  away  -  -  0    6    8 

Attending  the  Register  for  the  Return  of  the  De- 
posit, giving  him  a  Receipt  on  taking  same 

Back  -  -  0    6    8 

Paid  Poundage  -  -  0  10    0 

Term  Fee,  Clerk,  and  Solicitor  -  0  16    8 

Letters  and  Messengers  -  -  0    5    0 

(a)  If  the  Deposit  is  ordered  to  be  returned,  this  Charge  of 
Course  will  not  stand. 


1    0 

O 

0  IS 

6 

0    3 

0 

0  13 

4 

4  18 

6 

0  IS 

4 

0  19 

0 

THE   BILL    OF    COSTS 

OF   THE 

DEFENDANTS, 

Of  inroUtng  the  Decree,  and  of  the  Motion  to  vacate  the 

same. 

TRINITY    TERM,   1823. 

CHARGE.       I       TAX  OFF. 

£    8.    d.  I  £    s.    d. 
Attending  instructing  the  Clerk  in 

Court,  to  inrol  the  Decree  0    6    8       0    6    8 

Drawing  and  engrossing  Docket  of 

Inrolments,  fol.  287  -  9  11     4 

Paid  for  Docket  Sheets  and  Duty        2    4  10 
Paid  searching  Records  -  0    4    0' 

Paid  to  Clerks  examining        -  0  17    0 

Paid  signing  by  the  Lord  Chancellor, 

and  for  Bag-Bearer's  Fees,  and 

answering  Petition,  and  for  private 

Seal  -  1    8    0       0  16    9 

Engrossing  Inrolment  on  Rolls 
Paid  for  Rolls 
Term  Fee  and  Letters  -  118       118 

MICHAELMAS   TERM,   1824. 

The  Plaintiff's  Solicitor  having 
served  a  Notice  of  Motion  to  va- 
cate the  Inrolment  of  the  Decree, 
attending  searching  if  Affidavit 
filed  and  Paid 

Paid  for  Office-Copy  -  0    8    0 

Abbreviating  same  for  Counsel,  1J 

Sheets  -  0    5    0       0    18 

Copy  Notice  of  Motion  to  annex 

Attending  Mr.  Sugden  therewith 

Gave  him  and  Clerk 

Nov.  IS.  Attending  Court  Order  to 
vacate  Inrolment  made  0  IS    4 


8 

0 

11 

4 

10 

0 

1 

8 

0 

5 

0 

0 

1 

0 

0 

6 

8 

2 

4 
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CHAROE.        I     TAI   OFF. 

£    9.    d.\£    9.    d. 


Term  Fee  and  Letters 

1 

1 

8 

HILARY   TERM, 

1823. 

• 

January    23d.       Attending    Court  0  13 

4 

0  IS 

4 

Drawing  Affidavit  of  Mr.  Bostock, 

fol.  5. 

0 

5 

0 

0 

1 

0 

Engrossing  and  Duty 

0 

5 

2 

0 

1 

2 

Attending  to  swear  same 

0 

6 

S 

Paid  Oath 

0 

1 

0 

Paid  filing  and  for  Office-Copy 

0 

6 

10 

Briefing  same  and  the  Affidavit  of 

Mr.  Wiltshire,  two  Sheets 

0 

6 

8 

0 

5 

4 

Further  Fee  to  Mr.  Sugden 

1 

3 

6 

Attending  him  therewith 

0 

6 

8 

Term  Fee  and  Letters 

] 

1 

8 

EASTER  TERM, 

1824. 

June  3d.    Attending  Court,  Motion 

heard,  and  Order  made 

0  13 

4 

Paid  for  Copy  Minutes 

0 

8 

6 

0 

2 

6 

Attending  to  settle  same 

0  13 

4 

0  13 

4 

Term  Fee  and  Letters 

1 

1 

8 

TRINITY   TERM, 

1824. 

Paid  for  Order 

0  19 

6 

Attending  to  pass  same 

0  13 

4 

0 

6 

8 

Attending  to  enter  same 

0 

6 

8 

0 

6 

8 

Paid  entering 

0 

8 

6 

0 

1 

0 

Making  Copy  for  the  Master 

0 

8 

6 

Drawing  these  Costs,  fol.  9 

0 

6 

0 

Warrant  on  leaving  Copy,and  Service  0 

4 

6 

The  like  to  tax 

0 

4 

6 

Attending  taxing 

0 

6 

8 

Paid  Clerk  in  Court 

0 

6 

8 

Term  Fee  and  Letters 

-    1 

1 

8 

1 

1 

8 

Paid  for  Certificate 

1 

10 

6 

Office  Copy 

0 

5 

0 

Attending 

0 

6 

8 
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TAX   OVV. 

£  s.    d. 


CHARGE. 

£     s.  d. 
Praecipe  for  Subpoena,  attending  be- 
speaking, and  for  same          -          0    6  8 
Subpoena                      -                        0    8  0 
Personal  Service                -                  0  10  0 

Casts  of  exemplifying  a  Decree. 

Attending  Clerk  in  Court,  giving  Instructions  for 
Exemplification  of  the  Decree  of  Proceedings, 
and  leaving  with  him  the  Office  Copy  of  the 
Depositions  -  -  -068 

Paid  Clerk  in  Court  searching  for  Record  and 

Search  -  -  -  0  14    4 

Paid  him  exemplifying  the  Bill,  Answers,  Repli- 
cations, and  Depositions,  £4  Skins  (at 
11.  13s.  4d.  containing  16  Office  Sheets  each 
Skin)  .  .  ~  89  14    0 

Paid  for  24  Skins  of  Embossed  and  Bordered 

Vellum  -  -  -  12    0    0 

Paid  Stamp  Duty  for  24  Sk^ns  -  72    0    0 

Paid  for  Silk  String,  pleating,  ruling,  and  Tin  Box   0  15    0 

Paid  for  two  Masters  on  exemplifying  at  2s.  per 

Skin,  each  Master  -  -  4  16    0 

Paid  Clerk  at  die  Public  Office  -  0    5    0 

Fee  on  attending  the  Masters  to  examine  the 
Exemplification  with  the  Records,  at  6s.  Sd. 
every  S  Skins  -  -  -     3  13    4 

Paid  the  Examiner  his  Fee  for  attending  with 

the  Record  of  the  Depositions  in  Town  0  10    6 

Drawing  and  engrossing  Dockett,  Master's  Certi- 
ficate, and  Stamp 

Paid  Hanaper  Fee  on  Sealing 

Paid  Ditto  for  5,  inspeximus 

Paid  the  Lord  Chancellor's  Purse  Bearer  Dockett 
Fee     - 

Paid  the  Bag  Bearer 

Paid  for  Red  Leather  and  Patent  Gilt  Case,  Lock 

and  Key  -  -  -  0  13    0 


2 

0 

0 

1 

8  1Q 

0 

1 

8 

0  10 

0 

0 

5 

0 

PRACTICAL   OBSERVATIONS 

AND 

REMARKS. 


Ik  either  Plaintiff  or  Defendant  be  dissatisfied  with  the 
Judgment  pronounced  at  the  Hearing  in  Court,  or  at  the 
Rolls,  he  may  re-hear  the  Cause,  or  may  appeal  from  a 
Decree  made  by  the  Master  of  the  Rolls,  or  by  the  Vice- 
Chancellor,  to  the  Lord  Chancellor ;  a  Decree  made  by  his 
Honour  may  be  re-heard  before  him:  so  if  a  Cause  be 
heard  before  the  Vice-Chancellor,  or  by  the  Lord  Chan- 
cellor, it  may  be  re-heard  by  his  Lordship ;  but  a  Cause 
heard  by  the  Master  of  the  Rolls,  and  afterwards  re-heard 
there,  can  be  reviewed  only  by  Appeal  (a) :  it  seems  to  be 
now  settled  that  there  can  be  no  re-hearing  in  Court,  of  an 
Appeal  from  the  Rolls  (ft),  though  Cases  to  the  contrary 
may  be  found  (c). 

Lord  Eldon,  in  hearing  an  Appeal  from  a  Decree  made 
by  Lord  Jlvanley,  late  Master  of  the  Rolls,  in  a  very  diffi- 
cult and  doubtful  Case,  expressed  much  Doubt  whether  a 
Cause  heard  originally  at  the  RoUs,  and  re-heard  there, 
could  be  brought  before  the  Lord  Chancellor,  by  Appeal, 
at  the  Instance  of  the  same  Party ;  his  Lordship  seems  to 
have  been  doubtful  whether  it  ought  not  to  go  up  to  the 
House  of  Lords  at  once ;  and  after  entering  very  fully  into 
the  Question,  concluded  a  very  learned  Judgment,  by  ob- 
serving that  if  it  should  be  thought  advisable  to  prevent 
an  Appeal  in  such  Cases  in  future,  he  was  of  Opinion  that 
it  would  be  much  better  done  by  some  Rule  of  Practice, 
than  by  taking  upon  himself,  in  the  first  Instance  in  which 

(a)  8  Ves.  423,  561.  X  Ves.         (c)  Z  Chan.  Ca.  200.  Dick. 
and  Bea.  359.  426. 

(b)  13  Ves.  421.  2  Cox  158. 
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it  occurred  in  his  Lordship's  Experience,  to  decline  the 
Duty  of  hearing  and  considering  the  Case.  The  Petition 
was  argued,  and  the  Decree  made  at  the  Rolls  affirmed  (a). 

There  have  been  Instances  of  several  reJiearings  before 
the  Lord  Chancellor  upon  the  Application  of  the  same 
Party  (b).  Lord  Hardmicke,  on  a  Re-hearing  altered  his 
Opinion,  upon  which  Occasion,  that  noble  and  learned 
Judge  was  pleased  to  observe,  "  These  are  the  Reasons 
which  induced  me  to  alter  my  Opinion,  and  I  am  not 
ashamed  of  doing  it;  for  I  always  thought  it  a  much  greater 
Reproach  in  a  Judge  to  continue  in  his  Error  than  to  re- 
tract it"  (c).  And  in  reviewing  the  Judgment  of  a  learned 
Predecessor,  the  succeeding  Chancellor  has  declared,  "  that 
in  Cases  where  his  Lordship  was  not  fully  satisfied,  he 
would  never  reverse  a  former  Decree."  (d)  There  seems 
to  be  no  Instance  of  a  Refusal  to  hear  an  Appeal,  where 
the  Lord  Chancellor,  knowing  nothing  of  the  Case,  cannot 
be  presumed  to  be  informed  of  the  Merits,  as  in  re- 
hearing a  Cause,  heard  by  himself. 

A  re-Hearing  seems  to  be  discretionary :  it  is,  however, 
usually  allowed  as  of  Course  upon  the  Certificate  of 
Counsel  (e).  Lord  Thurlow  refused  to  re-hear  an  Appeal, 
knowing  as  it  is  arid*  the  Nature  of  the  Case  (/) ;  and  all  the 
Merits,  and  that  there  was  no  probability  of  any  new  Argu- 
ment (g)  ;  generally  there  can  be  only  one  re-hearing  (A). 

The  first  Object  of  Attention,  is  to  prevent  the  Decree 
from  being  signed  and  inrolled,  which  would  preclude  the 
Party  from  all  further  Proceedings  to  appeal  or  re-hear  the 
Cause,  in  the  Court  of  Chancery,  and  the  Appellant  after 
Inrollment  would  be  obliged  to  Appeal  to  the  House  of 

(a)8Ves.  561.  («)    18   Ves.  3*25.      Ambl. 

(6)  1  Vern.  90. 60.  2  Chan.  191.     17  Ves.  381. 

Rep.  85.    3  Chan.  Ca.  78.     1  (/)  2  Cox  Rep.  158. 

Bro.  P.  C.  90.  2  Ch.  Ca.  200.  (g)  Harg.  Jur.  Arg.  451.  3 

1  Bro.  P.C.  150.  P.  Wins.  8.    2  Cox  Rep.  158. 

(c)  2  Atk.  439.  (h)  16  Ves.  514. 

(d)  2  P.  Wms.  258. 
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Lords,  or  file  a  Bill  of  Review  (a),  though  only  one  of 
several  Defendants  has  inrolled  the  Decree  (&). 

To  prevent  the  signing  and  inrolling  the  Decree,  a  Ca- 
veat must  be  entered  with  the  Secretary  of  Decrees ;  this  is 
done  by  giving  Instructions  to  the  Clerk  in  Court,  who  will 
leave  a  Note  in  Writing  in  the  following  Form,  with  Mr. 
Roberts,  the  Bag-bearer  of  the  Six  Clerks'  Office  : 
IN  CHANCERY. 

Between  William  Willshire,  Plaintiff; 

and 
Leonard  Hampson,  Defendant 

u  Decree  made  by  his  Honour,  dated  5th  Feb.  1823. 
"  Enter  a  Caveat  against  inrolling  this  Decree." 

George  Jackson,  Clerk,  2d  March,  1823. 

The  Effect  of  this  Caveat  is  the  staying  the  Signing  and 
Inrollment  of  the  Decree,  for  twenty-eight  dear  Days,  to  be 
computed  from  the  Day  of  the  Docket  being  presented  to  the 
Lord  Chancellor  to  be  signed,  and  of  Notice  given  by  his  Se- 
cretary to  the  Clerk  in  Court  on  the  other  Side  (c) ;  for  every 
Decree  before  it  can  be  inrolled,  must  be  signed  by  his 
Lordship,  whether  the  Decree  be  made  by  the  Master  of 
the  Rolls,  the  Vice  Chancellor,  or  by  a  Common  Law  Judge 
sitting  for  the  Lord  Chancellor;  and  if  the  Decree  has  not  been 
regularly  passed  and  entered  within  the  Time  prescribed  by 
the  standing  Orders  of  the  Court,  directing  that  all  Decrees, 
Dismissions,  and  Interlocutory  Orders,  pronounced  in 
Michaelmas  and  Hilary  Terms  or  Vacations,  be  entered  be- 
fore the  first  Day  of  Michaelmas  Term  then  next,  and  all 
in  Easter  and  Trinity  Terms,  before  the  first  Day  of  Easter 
Term  next  ensuing,  an  Order  to  enter  the  Decree  nunc  pro 
tunc  must  be  previously  obtained,  passed,  and  entered  (d): 
if  the  Inrolment  isgained  by  Surprize,  the  Court  will  vacateit  (*). 

(a)3P.Wms.371.  (rf)    Ord.   Can.     Bea.    Ed. 

(6)  1  Sch.  and  Lefr.  234.  290. 

(*)  1  P.  Wms.  608.    Ord.  («)  I  Turn.  Rep.  178. 

Can.  Bea.  Ed.  309.  3  JVleri.  13. 
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The  Course  of  Practice  to  re-hear  a  Cause  is  by  Peti- 
tion, presented  by  a  Party  in  the  Cause,  and  never  by 
Motion  (a)  ;  and  the  Petition  ought  to  state  all  the  special 
Facts  and  Circumstances,  and  the  Points  upon  which*  it  is 
sought  to  re-hear  the  Cause  (6).     A  Petition  for  re-Hearing 
has  been  ordered  to  be  taken  off  the  File,  on  the  Ground  of 
its  making  a  different  Case  from  that  on  which  the  Decree 
was    pronounced  ( c).     For  this  Purpose,   the   Counsel's 
Brief  at  the  Hearing,  the  Decree,  and  such  other  Papers 
and  Proceedings  in  the  Cause,  as  may  be  requisite  for  pre- 
paring the  Petition,  should  be  left  with  one  of  the  Counsel 
in  the  Cause :  it  will  in  general  be  found  more  convenient  to 
the  Solicitor  to  leave  the  drawing  the  Petition  to  Counsel, 
than  to  prepare  it  himself;  but  if  the  Solicitor  should  be 
inclined  to  prepare  the  Draft  of  the  Petition,  he  will  find  in 
another  Part  of  this  Work,  under  the  Title  "  Petitions, n 
Precedents  of  Petitions  of  re-Hearing  and  Appeal,  drawn 
and  settled  by   Counsel  of  distinguished   Abilities;    the 
Draft  of  the  Petition  must  be  laid  before  one  of  the  Coun- 
sel for  the  Appellant  when  the  Decree  was  pronounced :  the 
Fee  is  proportioned  to  the  length  of  the  Petition  and  the 
Intricacy  of  the  Case,  generally  three  or  four  Guineas: 
usually  the  leading  Counsel  is  consulted,  for  as  there'  must 
be  two  Counsel  to  sign  the  Petition,  one  whereof  is  of  good 
Note  in  Court,  or  who  has  been  Counsel  in  the  Cause  (d), 
it  is  usual  to  take  the  leading  Counsel  for  one,  and  the  other 
Counsel  is  at  the  Choice  of  the  Solicitor,  and  they  must 
certify  at  the  Foot  of  the  Petition,  that  they  conceive  the 
Cause  is  proper  to  be  re-heard.     The  Petition  thus  signed, 
must  be  engrossed  upon  Half-Crown  stamped  Paper,  and 
left  with  Mr.  Farrer  at  his  Office  in  Lincoln VInn  Fields,  if 
it  is  to  be  re-heard  in  Court,  before  the  Lord  Chancellor,  or 
the  Vice-Chancellor,  and   Copy  of  the.  Petition  must  be 
left  with  him;   when  the  Petition  is  answered,  a  Fee  of 
one  Pound  five  Shillings  is  paid:  by  the  Standing  Orders  a 

(o)  18  Ves.  320.  (c)  1  Meri.  Rep.  35. 

(6)  1  Sch.  and  Lefr.  398.  (d)  I  Px.  Aim.  25. 
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Party  appealing  from  a  Decree,  or  obtaining  a  Re-bearing  of 
a  Cause,  or  of  Exception,  must,  upon  the  Re-hearing  of  a 
Cause,  deposit  in  the  Hands  of  the  Register,  the  Sum  of 
Ten  founds,  and  upon  the  Re-hearing  of  an  Exception,  the 
Sum  of  Five  Pounds,  to  be  paid  to  the  adverse  Party,  if  the 
Decree  or  former  Order  is  not  varied  in  some  material 
Point;  and  also  such  further  Costs  as  the  Court  shall 
direct  (a.)  The  Petition  is  to  be  taken  to  the  Senior  Re- 
gister's Seat ;  and  as  the  Order  upon  the  Petition  directs 
Ten  Pounds  to  be  deposited  with  the  Register  in  a  Week, 
that  Sum  must  be  paid  to  the  Register  at  the  Time  of  leav- 
ing the  Petition,  and  a  Receipt  taken ;  and  in  general  the 
Clerk  in  Court  is  required  to  sign  an  Undertaking  to  pay 
such  further  Costs  subsequent  to  the  Decree  as  the  Court 
shall  direct :  it  is  requisite,  therefore,  to  take  the  Petition 
to  the  Clerk  in  Court  for  the  Petitioner,  to  obtain  his  Sig- 
nature thereto ; '  the  Register  will  then  draw  up  the  Order 
for  setting  down  the  Appeal,  next  after  the  Re-hearings 
and  Appeals  already  appointed,  of  which  the  Order  directs 
Notice  to  be  given  forthwith.  The  Petition  itself  is  to  be 
filed  with  the  Register,  and  one  Shilling  is  to  be  paid  for 
setting  down  the  Petition ;  the  Order  must  be  drawn  up, 
passed,  and  entered,  for  which  Directions  have  been  already 
given,  and  served  upon  the  adverse  Clerk  in  Court,  by  de- 
livering to  and  leaving  with  him  or  bis  Writing  Clerk  at  the 
Six  Clerks'  Office,  a  Copy  of  such  Order,  shewing  the  origi- 
nal Order  at  the  same  Time.  It  has  been  said  by  the  Court 
that  two  Days'  Notice  is  sufficient,  (b)  but  it  is  advisable 
to  serve  the  Order  as  soon  as  possible.  Fair  Copies  of  the 
Decree  sought  to  be  re-heard,  and  such  other  Proceedings 
as  are  stated  in  the  Petition,  must  be  made  and  left  with  the 
Lord  Chancellor's  Gentleman  of  the  Chamber,  with  a  Fee 
of  five  Shillings,  four  or  five  Days  before  the  Petition 
comes  on:  and  the  Solicitor  should  search  the  Register's 
Book  of  Causes,  to  learn  how  the  Appeals  and  re-Hearings 

(a)  Ord.  Can.  Bea.  Ed.  316.         (b)  1  Ves.  j.  45. 
II  Ves.  173. 
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*tand,  that  he  may  be  ready  when  the  Cause  is  heardf  and 
he  should  prepare  his  Briefs  for  Counsel,  the  former  Brief 
at  the  Hearing  of  the  Cause,  with  the  Decree  to  be  re- 
heard, and  a  Copy  of  the  Petition  will  be  sufficient,  with 
such  Instructions  as  the  Solicitor  may  think  proper  to  add, 
and  Fees  must  be  given  adequate  to  the  Difficulty  of  the 
Points  made  by  the  Petition.  The  adverse  Solicitor,  upon 
being  served  with  the  Order  for  setting  down  the  Petition, 
will  of  course  search  at  the  Register  Office  to  see  if  the 
Deposit  has  been  made,  and  the  Undertaking  of  the  Clerk 
in  Court  to  pay  the  discretionary  Costs  given,  and  he  will 
bespeak  a  Copy  of  the  Petition  filed  with  the  Register,  and 
having  obtained  an  Office  Copy,  he  will  of  course  advise 
with  his  Counsel,  the  Course  it  may  be  proper  to  take  for 
opposing  the  Petition,  and  give  such  Instructions  as  he  may 
be  advised,  which  with  the  former  Brief  at  the  Hearing,  a 
Brief  Copy  of  the  Petition  and  the  Decree,  will  be  suffi- 
cient. He  must  also  search  from  Time  to  Time  at  the  Re- 
gister Office,  to  inform  Himself  how  the  Re-hearings  and 
Appeals  stand.  The  Petitioner's  Solicitor  having  given 
his  Briefs,  and  being  prepared  with  all  the  Papers  and 
Proceedings,  when  the  Petition  comes  on  must  attend  the 
Court,  and  when  the  Petition  has  been  called  on  and  heard* 
the  Deposit  is  then  disposed  of,  the  Fees  of  Court  amount 
to  13*.  6d  and  if  the  Order  made  upon  the  Petition  is  in 
his  Favour,  he  immediately  bespeaks  the  Minutes  of  the 
Order  at  the  Register-Office,  and  proceeds  to  settle  them, 
and  draw  up  the  Order,  for  which  very  full  Directions 
have  been  already  given.  The  Deposit  is  to  be  applied  for 
as  ordered  by  the  Court ;  generally  the  Deposit  is  ordered 
to  be  paid  to  the  Party  prevailing,  in  either  Case  it  is  to  be 
obtained  by  producing  the  Order  to  the  Register,  who  after 
deducting  1*.  in  the  Pound,  his  Fee  for  Poundage,  will 
pay  the  Residue  of  the  Money  to  the  Party  to  whom  the 
Order  directs  it  to  be  paid,  and  whether  the  Deposit  be 
directed  to  be  divided,  or  paid  back  to  the  Petitioner,  or 
to  the  other  Side,  the  Mode  of  applying  for  it  is  the  same ; 
Vol.  I.  9  b 
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if  the  Court  should  give  Costs  ultra  the  Deposit,  the  Order 
drawn  up,  passed,  and  entered,  must  be  taken  to  the  Mas- 
ter  to  whom  it  is  referred,  and  a  Bill  of  Costs  left,  and  a 
Warrant  "  on  leaving "  taken  out  and  served ;  and  after- 
wards a  Warrant  "  to  proceed  on  the  Bill  of  Costs,"  and 
attended  by  the  Clerk  in  Court  and  Solicitor  for  the  Party 
taxing  the  Costs,  and  the  Costs  when  taxed,  must  be  re- 
ported as  usual,  and  enforced  by  Order  or  Subpoena,  and 
the  Process  for  the  Recovery  of  the  Costs  pursued,  for 
which  Instructions  will  be  fbund  in  another  Part  of  this 
Work.  The  Solicitor  for  the  Petitioner  should  be  pro- 
vided with  an  Affidavit  of  Service  of  the  Order  for  setting 
down  the  Petition,  and  to  obviate  any  Inconvenience,  the 
adverse  Solicitor  would  act  wisely  in  being  provided  with  an 
Affidavit  of  having  been  served  with  the  Order  to  set  down 
the  Petition  (this  Precaution  was  found  of  great  Service, 
in  enabling  such  of  the  Defendants  who  had  been  served  to 
apply  for  Costs,  where  Exceptions  to  a  Report  had  been 
taken,  and  only  two  of  the  Defendants  had  been  served  with 
the  Order,  and  the  Party  excepting  failed  in  appearing  to 
support  the  Exceptions)  (a).  The  Directions  given  by  the 
Court  upon  hearing  the  Petition  must  be  carried  into  effect, 
whether  the  Decree  be  confirmed,  reversed,  or  varied  in 
Part  only.  The  Instructions  heretofore  given  for  prose- 
cuting Decrees,  it  is  presumed,  will  sufficiently  inform 
the  Solicitor  how  to  conduct  the  further  Progress  of  the 
Cause,  in  that  Respect. 

A  Petition  of  re-Hearing  before  the  Master  of  the  Rolls 
is,  mutatis  mutandis*  the  same  as  before  the  Lord  Chan- 
cellor, the  Petition  is  left  with  his  Honour's  Secretary,  in 
the  Rolls'  Yard,  the  Order  is  drawn  up  with  the  Rolls'  Re- 
gister, and  set  down  amongst  his  Honour's  Causes,  and 
heard  at  the  Rolls. 

A  Petition  of  Appeal  from  a  Decree  made  by  the  Master 
of  the  Rolls,  to  the  Lord  Chancellor,  differs  in  Form  only, 

<*)  Elliot  v.  Booth,  Trin.  1802.  MSS. 
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from  a  Petition  of  Re-hearing,  The  Instructions  given 
for  the  one,  will  serve  in  all  Respects  for  the  Prosecution 
of  the  other. 

If  the  Parties  should  come  to  a  Compromise,  the  Petition 
of  Appeal  or  Re-hearing  may  be  withdrawn  on  Motion  and 
Consent  (a). 

Having  detailed  the  Practice  at  large,  it  has  been  thought 
sufficient  to  close  this  Head,  by  introducing  some  cursory 
Observations  upon  the  Subject  in  general  of  re-Hearings 
and  Appeals. 

It  has  been  observed  by  Lord  Eldon,  that  an  Order  made 
by  a  preceding  Lord  Chancellor,  ought  not  to  be  heard 
upon  Minutes,  the  Order  should  be  first  drawn  up  (6). 
And  as  it  has  been  before  observed  to  be  in  the  Discretion 
of  the  Court,  whether  or  not  it  will  grant  a  Re-hearing,  it  is 
equally  so,  whether  the  Court  will  do  any  thing  thereon ; 
but  the  Court  has  refused  to  discharge  an  Order  for  a  Re- 
hearing, though  at  the  Distance  of  twenty-four  Years  (c). 

The  Court  will  sometimes  upon  a  Petition  to  rectify  Mi- 
nutes, refuse  to  make  any  Order  and  direct  a  Re-hearing,  if 
the  Point  made  be  of  Importance,  and  the  Subject-Matter 
is  proper  for  a  Re-hearing. 

But  upon  further  Directions,  where  the  decretal  Order 
appears  to  be  wrong,  it  is  sometimes  by  Consent,  varied 
by  a  Petition  of  Re-hearing  (d)- 

A  Plaintiff  applying  by  Petition  to  re-hear,  the  Cause  is 
open  as  to  the  whole  and  every  Part,  with  respect  to  the 
Defendant ;  but  with  respect  to  the  Plaintiff,  it  is  only  open 
as  to  those  Parts  complained  of  in  his  Petition  (e).  But  if 
the  Petition  be  against  the  Decree  in  general,  though  special 
Reasons  are  assigned,  the  whole  is  open  (/),  and  the  Court 

(*)  10  Ves.  30.  (<?)  1  P.  Wins.  300,     ?rac. 

(i)  15  V<*.  72.  2  Atk.  152.      Reg.  370. 

(c)  3  P.  Wins.  28.  n.  (/)  SeL  Ca.  in  Clian.  13. 14. 


(d)  !3Ves.  324, 


S  b2 
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has  permitted  additional  Evidence  to  be  gone  into  upon  a 
Re-hearing  (a). 

Upon  Re-hearing,  a  Cause  which  was  originally  heard 
before  the  Lord  Chancellor,  must  be  opened  as  a  Case  (&). 

On  an  Appeal  from  the  Rolls  to  the  Lord  Chancellor, 
the  Appellant  is  at  Liberty  to  read  new  Proof,  and  offer 
what  he  can  against  the  Decree  (c),  and  Liberty  has  been 
given  to  prove  Exhibits,  viva  voce,  not  proved  on  hearing 
at  the  Rolls  (rf).  In  another  Case  it  was  held,  that  on  an 
Appeal,  the  whole  Case  is  open ;  but  on  a  Re-hearing  only 
so  much  as  is  petitioned  against  (e).  It  seems,  however,  to 
have  been  determined  since,  that  on  an  Appeal  from  the 
Rolls,  the  Appellant  may  read  new  Evidence,  provided  he 
will  give  up  his  Deposit  (/). 

It  has  been  observed  by  Lord  Eldon,  that  upon  Appeals 
and  Re-hearings,  it  has  often  been  contended,  that  the  Par- 
ties may  go  into  fresh  Evidence,  and  that  has  been  in  some 
Instances  allowed,  as  in  Dash  wood  v.  Lord  Bulkely :  but 
that  it  comes  to  a  Question  of  Costs,  and  the  Rule  should 
be  laid  down,  that  you  may  add  to  Testimony  upon  Ap- 
peal, still  the  Party  if  he  succeeds  ought  to  indemnify  the 
other,  for  not  having  that  Evidence  at  the  Time  it  ought  to 
have  been  read  (g). 

None  but  Parties  are  intitled  to  an  Appeal.  Where 
there  has  been  a  Decree  nfoi,  and  on  Defendant's  not  ap- 
pearing made  absolute,  two  Years  afterwards  the  Cause  was 
ordered  to  be  re-heard  on  Terms  (A);  but  the  Decree 
should  be  complete  and  absolute,  before  there  can  be  a  Pe- 
tition to  re-hear  (i).     So  where  a  Bill  was  filed  in  1775, 

(a)  I  Ves.  and  Bea.  153.  10  (*)  Prao.  Beg.  370. 

Ves.  237,      1  Men.  35.  (/)  2  Atk.  408. 

(6)  2  Atk.  40.  fa)  1    v<».  and  Bea.  152. 

(c)  1  Vern.  461.  443.    Prec.  10  Ves.  237. 

Ch.  295.  496.  (*)  Ambl.  89.     9  Ves.  173. 

(d)  1  Ves.  and  Bea.   153.      18  Ves.  319,  496. 
1  Mori.  38.  n.  (t)  2  Atk.  152. 
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and  not  brought  to  a  Hearing  till  1799,  and  Defendant  then 
under  Coverture,  not  appearing,  a  Decree  nisi  was  taken, 
and  afterwards  made  absolute :  the  Cause  was  set  down  by 
Defendant  upon  a  Petition  of  Re-hearing  before  Lord 
Eldon  in  1803,  and  upon  the  Undertaking  to  pay  such  Costs 
as  the  Court  should  think  proper,  the  Cause  was  re- 
heard (a) ;  there  can  be  no  Appeal  or  Re-hearing  for  Costs, 
only  but  under  special  Circumstances  (6). 

But  if  there  be  a  Decree,  by  Default,  and  a  Petition  to 
re-hear,  if  the  Party  in  Possession  of  the  Decree,  does  not 
attend  the  Re-hearing,  it  should  seem  the  Bill  will  be  dis- 
missed with  Costs,  as  to  the  Petitioner  (c). 

A  re-Hearing  has  been  permitted  after  a  Decree  by  de- 
fault made  absolute  for  setting  aside  a  Lease  of  a  Charity 
Estate,  and  directing  an  Account  of  the  actual  Rent,  the 
Account  taken,  and  the  Master's  Report  prepared  upon 
Terms  of  Payment  of  Costs  of  the  Application,  and  the 
previous  Costs  of  the  Master's  Office,  and  not  disturbing  the 
Proceedings  before  the  Master,  reserving  the  Consideration 
of  future  Costs  in  the  Master's  Office,  until  the  Re-hearing. 
But  the  Court  upon  the  Application  to  re-hear,  refused  to 
engraft  an  Order  for  Payment  of  the  Money,  appearing 
upon  the  Draft  of  the  Report  to  be  paid  in  ;  and  as  to  any 
other  Matter  of  Relief,  Lord  Eldon  observed,  that  he 
could  not  permit  a  Re-hearing  by  special  Application  to 
stand  on  better  Terms,  than  the  Party  under  the  ordinary 
Right  to  present  such  a  Petition  would  have  had  (d)    - 

If  after  Hearing  a  Witness  is  convicted  of  Perjury,  Ad- 
vantage may  be  taken  out  of  it,  on  a  Re-hearing  (e). 

It  seems  to  have  been  determined,  that  an  Appeal  or  a 
Re-hearing  will  not  lie  from  a  Decree  made  by  Consent, 
though  the  Party  did  not  in  fact  consent,  his  Remedy  is 
againsthisCounsel,  &&(/)  Lord  Eldon  entertained  a  Doubt, 
whether  by  consenting  to  an  Order  consequential  to  a  De- 
fa)  9  Ves.  172.  (rf)  18  Ves.  319. 

[b)   1   Bro.  C.  C.   140.     1  (•)  2  Vern.  463. 

Edm.  17.  r/)Amhl.229»   1  Anst.  80. 

(<:>  Sal.  Ca.  in  Chanc.  £0-         2  Ves.  488. 
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cree,  the  Party  so  consenting  precludes  himself  from  the 
Right  of  Appeal  (a).  But  where  an  Agreement  was  signed 
by  the  Parties,  and  by  Consent  made  an  Order  of  Court,  to 
submit  to  such  Decree  as  the  Court  should  make,  and  that 
neither  Party  should  bring  an  Appeal ;  yet  the  Cause  was 
allowed  to  be  re-heard  (6). 

But  it  should  seem,  that  an  Order  for  a  Cause  to  stand 
over,  with  Liberty  for  the  Plaintiff  to  amend  his  Bill,  bj 
adding  Parties  is  in  its  Nature  an  Order  by  Consent, 
and  therefore  cannot  be  appealed  from ;  if  the  Plain- 
tiff thinks  there  is  no  Want  of  Parties,  he  should  let 
his  Bill  be  dismissed,  for  this  Reason,  and  then  Appeal  (c). 

A  Re-hearing  is  the  proper  Mode  of  impeaching  a  Decree, 
not  signed  and  inrolled  for  Error  (d). 

The  Court  would  not  re-hear  a  Cause  after  a  Decree 
signed  and  inrolled,  although  the  Cause  had  been  open 
since  the  Inrolment(i).  So  if  a  Decree  be  inrolled,  there 
the  Cause  cannot  be  re-heard,  and  is  no  Remedy  but  bj 
Bill  of  Review ;  which  must  be  on  Error  apparent  on  the 
Face  of  the  Decree,  or  Matters  subsequent  to  the  Decree, 
as  a  Release,  or  a  Receipt  discovered  since  (f). 

The  Orders  of  Court  directed  that  a  Re-hearing  shall  not 
stop  or  hinder  Proceeding  on  an  Order  or  Decree  appealed 
from,  without  the  special  Order  of  the  Court  (g) ;  and  if  a 
Special  Application   fails,  it  is  generally  with  Costs  (A). 

Upon  an  Application  by  a  Defendant  that  the  Proceed- 
ings under  the  Decree  should  be  stayed,  until  an  Appeal 
should  be  presented  to  the  House  of  Lords :  Lord  Eldon, 
in  deciding  upon  the  Application,  observed  that  it  was  diffi- 
cult to  state  what  was  the  Law  with  Reference  to  this  Point 
upon  Appeal  from  the  Court  of  Chancery ;  but  that,  that 

(a)  1  Meriv.  35.  (/)   3   P.  Wms.  37 J.  16, 

(6)  3  P.  Will.  242.  19  Ves.  -206,  216. 

550.  (g)   Ord.   Cane.   Bea.   Ed. 

(c)  2  Cox.  Rep.  15(5.  266.  14  Ves.  585. 17  Ves.  380. 

(d)  5  Ves.  509.  18  Vet.  452. 

0)  2  Ch.  Jlcp.  301.  (A)  Prac.  Reg.  Wy.  Ed.  35. 

&3Madd.278. 
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now  it  is  settled  by  the  highest  Authority,  that  of  the 
House  of  Lords  itself,  that  an  Appeal  to  the  House  of 
Lords  does  not  stay  Execution  of  a  Decree,  and  that  any 
special  Application  would  be  more  to  the  House  than  to  the 
Court  below,  which  might  become  the  Subject  of  Appeal  (a). 
Where  a  Bill  was  dismissed  with.  Costs,  and  appealed  from 
generally,  a  Subpoena  for  the  Costs  was  allowed  to  issue, 
pending  the  Appeal  (b) :  and  in  a  Suit  for  specific  Perform- 
ance, and  the  Decree  appealed  from,  the  Execution  of  the 
Conveyance  has  been  suspended,  but  the  Settlement  of  the 
Terms  of  it  have  been  proceeded  upon  (c) ;  and  in  a  Fore- 
closure Cause,  the  Execution  of  the  Decree  has  been  sus- 
pended, pending  an  Appeal,  upon  paying  the  Interest  and 
Costs,  and  consenting  to  a  Receiver  (d).  And  so  upon  giving 
Security  for  Money  reported  due  (e).  And  in  a  recent  in- 
stance, upon  a  Motion  to  stay  Proceedings  under  a  Decree 
pending  a  Petition  for  re-hearing,  Lord  Eldon  in  refusing  the 
Application,  observed,  that  the  Court  always  gave  itself 
Credit  for  being  in  the  Right  in  what  it  ordered.  That 
therefore  the  Proceedings  which  it  ordered  must  go  on(/). 
An  Inrolment  of  a  Decree  has  been  vacated,  upon  Sur- 
prize, or  special  Matter  (#),  but  refused,  if  the  Merits  have 
been  entered  into  (A). 

Creditors,  not  Parties  coming  in  and  proving,  may  appeal 
or  re-hear,  and  so  any  Person  interested  (»).  A  Pauper  may 
eo  nomine  appeal  (&).  The  standing  Orders  restricting  an 
Appeal  to  a  Fortnight  from  a  Decree  in  Court,  and  a  Month 
from  a  Decree  at  the  Rolls,  has  been  decided  not  to  prevail 
against  a  continued  Practice  contrary  to  it  (/). 


(a)  9  Ves.  316.      15  Ves. 

(g)  I  Ves.  205.  326.  1  Tura- 

183.    16  Ves.  83.  208. 

Rep.  178. 

.    (b)  3  Madd.  278. 

(k)  16  Ves.  115. 

(c)  14  Ves.  585. 

(i)  1  Sch.  and  Left.  409. 

{d)  17  Ves.  380. 

(*)  2  Ja.  and  \¥a.4C2. 

(c)  Ibid. 

(/)  IMeri.  36.  10  VTes.  550. 

(/)Gordon  v.  Gordon. Trin. 

Ord.  Cane.  Beii.  231. 

,  Vacation,  1822.  MSS. 

-• 

* 

. 

COSTS 

ON   DISCHARGING 

AN  ORDER  FOR  IRREGULARITY* 


IN  CHANCERY. 

John  RadclAffe,  Plaintiff, 

AND 

John  Farnaby,  Defendant. 

The  Plaintiff's  Bill  of  Costs  pursuant  to  the 
Order  of  the  19th  Feb.  1823,  for  discharg- 
ing the  Defendant's  Order  with  Costs. 

HILARY  TERM,  1822. 

CHAItOE.       I        TAX  Off. 

£    s.    d.  I  £.  «,    <L 

THE  Defendant  having  obtained  an 
Order  for  an  unusual  Length  of 
Time  to  answer,  Drawing  Notice 
of  Motion  to  discharge  same  for 
Irregularity,  Copy,  and  Service      0    2    0 

Attending  at  the  Register  Office 
searching  for  the  Defendant's  Or- 
der, and  bespeaking  Office  Copy 
of  same  -  -  -      0  18    4       0    6   8 

Paid  for  Office  Copy  Order  0    5    6 

Drawing  and  engrossing  Affidavit  of 
Facts  to  support  Motion  to  dis* 
charge  the  Order,  fol.  8,  Duty, 
and  Qath         '  -  -  0  14    8 


^    4 

% 


COSTS  ON  DISCHARGING,  Ice.  74S 

OHAROI.       1     TAX  OFF. 

£    a.    d.\£    s.    d. 

Attending  reading  oyer  same  before 
sworn,  and  attending  at  the  Public 
Office  to  be  sworn  -  -    0    6    8 

Paid  filing  same,  and  for  Office  Copy  0  12    8 

Drawing  and  fair  Copy,  Brief  for 

Counsel  -  -  -      0    6    8       0    1    8 

Copies  of  Notice,  and  of  the  Order 

to  annex  -  -  0    2    0       0    10 

Gave  Fee  to  Mr.  Maddock,  to  move, 
and  Clerk  -  -        8    4    6       0    8    6 

Attending  him  therewith,  and  seve- 
ral Times  thereon  -  0    6    8 

Attending  the  Court  the  last  Day  of 
Term,  when  the  Lord  Chancellor 
directed  an  Inquiry  to  be  made 
into  the  Practice  of  the  Court, 
and  to  search  for  Precedents  0  13    4 

Attending  at  the  Register  Office,  and 
at  the  Six  Clerks'  Office,  and  in- 
quiring  of  many  Solicitors  into  the 
Practice  -  -  -      0    6    8       0    6    8 

Gave  further  Fee  to  Mr.  Maddock 
to  mention  the  Matter,  and  move 
again  -  -  110 

Attending  Court,  first  Seal  after 
Term  on  Motion,  and  the  Defend- 
ant's Order  was  discharged  with 
Costs  -  -  -         0  18    4 

Paid  for  Order,  Entry,  Copy,  and 

Service  -  -  0  10    0       0    1    O 

Copy  Order  for  the  Master  0    8    6       0    16 

Drawing  Bill  of  Costs,  and  Copy  for 

the  Master,  fol-  5  -  0    8    4 

Warrant  on  leaving  same,  Copy,  and 

Service  -  -  0    4    6 


t 
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CHAROI.      I     tax  orr. 
£     8.     d.\£    8.  d. 

Warrant  to  tax,  Copy,  and  Service  0    4    6 
Attending  taxing,  Clerk  in  Court, 

and  Solicitor  -  -  0  IS     4 

Paid  for  Master's  Report,   Stamp, 

and  transcribing  -  10    6 

Gave  Master's  Clerk  -  0    2    6        0    2   6 

Paid  filing  -  -  0    5  10 

Attending  Master    for    Certificate, 

and  attending  filing  same  0    6    8 

Letters  and  Messengers  (a)        -  0    50        050 

(a)  No  Term  Fee  is  allowed  in  Proceedings  of  this  Nature, 
where  there  is  a  general  Bill  of  Costs  in  the  Cause,  and  where  the 
Proceeding  forms  no  Part  of  the  Proceedings  in  the  Cause  gene- 
rally. 


*• 


*  +  ^ 


* 


COSTS 

ON   DISCHARGING 

AN  ORDER  FOR  IRREGULARITY. 


IN  CHANCERY. 

Between  William  Wiltshire,  Plaintiff, 

AND 

John  Dermcr>  and  others,       Defendants. 

MICHAELMAS   TERM,   1822. 

CHAHOI.        I     TAX    OIF. 

£    s.    d.\£    s.    <L 

THE  Defendants'  Solicitor  having 
served  an  Order,  that  an  Excep- 
tion taken  to  Mr,  Stratford's  Re- 
port in  this  Cause  should  be 
argued  before  his  Lordship,  next 
after  those  already  appointed, 
attending  to  search  when  Excep- 
tions filed  -  -        -       0    6    8       0    6    8 

The  Defendant  being  irregular  in 
his  Proceedings,  drawing  Notice 
of  Motion  to  discharge  such 
Order,  Copy,  and  Service  0    5    0       0    8    0 

Attending  taking    Instructions  for 

Affidavit  (a)  -  -  0    6    8       0    6    8 

Drawing  and  ingrossing  Affidavit  in 
Support  of  Motion,  fol.  10,  Duty, 
and  Oath  -  -  0  16  11 

Attending  to  swear   Affidavit,  and 

file  same  -  0    6    8 

Paid  filing,  and  for  Office  Copy  0  14    4 

(a)  The  Affidavit  of  a  Solicitor  as  to  a  Proceeding  in  a  Cause, 
is  never  allowed  an  a  special  Affidavit,  within  the  Meaning  of 
Lard  Erskine's  Orders. 

* 
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Paid  for  Office  Copy  of  Defendants' 

Order  to  be  discharged        -  0    4    6 

Drawing  and  fair  Copy,  Brief  to 
Counsel,  Copy,  Order,  and  No- 
tice to  annex        -        -        .  0  10    0        050 

Gave  Fee  to  Mr.  Roupell,  and  Clerk 
with  Brief  -  -  136026 

Attending  him  therewith        -  0    6    8 

Attending  Court,  the  Defendant's 
Qrder  discharged  with  Costs  0  13    4 

Paid  for  Order        -  -  0  18    0 

Attending  passing  same  -  0    6    8 

Paid  entering  Order  -  0    3    6 

Term  Fee,  Clerk  in  Court,  and  So- 
licitor (a)  -  -        0  16    8       0  16    8 

Letters  and  Messengers  -  0    5    0        0    5    0 

HILARY   TERM,  1822. 

Copy  of  Order  for  the  Master  0    2    6        0    2    6 

Drawing  Bill  of  Costs,  and  Copy, 

fol.  6  -  .  0    4    0 

Warrant  on  leaving,   two    Copies, 

and  Services  -  -  070        010 

Warrant  to  tax,   two  Copies,   and 

Services  -  -  -070        010 

Attending  taxing,  Clerk  in  Court, 

and  Solicitor  -  -  0  13    4 

Paid  Master  for  Certificate         -        10    6 
Gave  Clerk  •  .  026026 

Attending  the  Master  for  Report, 

and  to  file  same  -  0    6    8 

Paid  filing  Report  -  0    5  10 

Subpoena  for  Costs  -  0    8    0 

Personal  Service  upon  the  Defendant 

Dermer,  in  the  Country  -        0  10    0 

Affidavit  of  Service,  Duty,  and  Oath  0    6    7 

(a)  Sec  Observation*  in  preceding  Bills  of  Costs. 
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Paid  filing,  and  for  Office  Copy        .057 

Paid  for  Attachment              -              0  12  2 

Paid  for  Warrant  thereon          -         0    2  6 

Paid  Sheriff  for  Caption  and  Return  0  10  6 

Attending  for  that  Purpose        -        0    6  8 
Instructions  to  Counsel  to  move  for 
a  Messenger  upon  asCepi  Corpus 

returned             -               -             0    2  6 

Gave  Mr.  Roupell  to  move                 0  10  6 

Attending  him  and  Court          -         0    6  8 

Paid  for  Order  and  Entry         -         0    8  0 
Paid  the  Messenger's  Bill  for  taking 

Defendant  (a)            -           -        10    3  7 

Bill  of  Costs  and  Copy,  fol.  12           0    8  0 
Warrant  on  leaving  same,  Copy,  and 

Service            -            -                    0    4  6 
Attending     Defendants'1    Warrant, 
taxing,  Clerk  in  Court,  and  Soli- 
citor           -            -            -            0  18  4 
Term  Fee,  Clerk,  and  Solicitor  (6)     0  16  8       0  16    8 
Letters  and  Messengers          -            0    5  0       0    5    0 

« 

(a)  The  Bill  of  Costs  of  the  Messenger  attending  the  Great  Seal. 

£.  «•  d. 
Paid  for  a  doable  Half-crown  Stamp  to  engross  the 

Warrant  on,  and  Paper            -            -            -       0    5  3 

Engrossing  same            -            -            -            -          0    3  4 

Paid  the  Lord  Chancellor's  Secretary  for  the  Warrant    0  15  0 

Attending  him  several  Times  with  and  for  same  0  6  8 
Attending  Mr.  Wiltshire,  Plaintiff's  Solicitor,   taking 

Instructions  where  Defendant  Denser  was  to  be  found  0    6  8 

Searching  after  Defendant            -            -                     0    6  8 

Caption  Fee                  -                *                -                1  13  4 

Custody  Fees  fourteen  Days                -                -           4  13  4 

Return  of  the  Warrant                 -    *             -                1  13  4 


10    3    7 

(6)  See  preceding  Bill  of  Costs  as  to  the  Term  Fee  and  M 
tengers,  and  the  Obser? attons  made  in  that  respect. 


*4 


* 

* 


* 


BILL   OF    COSTS 

FOB 

A  CREDITOR, 

Upon  a  Charge  brought  in  before  the  Master  pursuant  foam 
Advertisement  for  Creditors  under  a  Decree* 


IN   CHANCERY. 
Between  John  Burford,  Esq.  Plai stiff; 


and 


George  Richards,  Esq.  and  Richard  Arnold,  Esq.  Execu- 
tors of  George  Butler,  Esq.  deceased,  and  others. 

Defendants. 


The  Bill  of  Costs  of  Rose  Beckford,  Esq.  a  Bond  Creditor 

of  the  said  Testator. 

MICHAELMAS  TEEM,   18522. 

CHA.R6B.       I      TAX  Off. 

£  s.  d.\£  s.  d. 
Attending  Mr.  Beckford,  enquiring 
into  the  Nature  of  his  Demand, 
perusing  the  Bond  from  Mr.  But- 
ler, the  Testator,  and  taking  In- 
structions to  prepare  Charge  as  a 
Bond  Creditor  of  Mr.  George 
Butler,  the  Testator  in  the  Plead- 
ings named,  in  pursuance  of  an 
Advertisement  for  Creditors  in  the 

Gazette  -  -  -068 

« 

Drawing,  and  fair  Copy  Charge, 
fcl.ll  -  -  0    7    4 

Drawing,  and  engrossing  Affidavit 
in  Support  thereof,  and  of  the  due 
Execution  of  the  Jkmd,  Duty,  &c.   0  10    8 


9 
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761 


CHARGE. 

£    t.  'd. 

Attending  reading  over  same  before 
sworn,  and  attending  at  the  Mas- 
ter's Chambers  to  be  sworn  0  13    4 

Paid  swearing  same,  two  Oaths,  and 

Exhibit  -  -  0    4    6 

Warrant  on  leaving  Charge  and  Affi- 
davit, three  Copies,  and  Services     0    8    6 

Warrant  to  proceed,  three  Copies, 
and  Services  -  0 

Attending,  and  proceeded  -        0    6    8 

Warrant  to  proceed,  three  Copies, 

and  Services  -  -  0    8    6 

Attending  thereon,  and  Charge  al- 
lowed -  -  0    6    8 

Term  Fee,  Clerk,  and  Solicitor  (a)      0  16    8 

Letters  and  Messengers  -  0    5    0 


TAX   OFF. 

£  8.    d. 


0    6    8 


0    10 


8    6       0    10 


0    i     0 


0  16    8 
0    5    0 


(a)  This  being  an  ex  parte  Proceeding,  neither  Term  Fee  nor 
Letters  are  allowed. 

The  Costs  of  proving  a  Debt  before  tbe  Master,  under  the  usual 
Decree  upon  a  Creditor's  Bill,  are  not  allowed.  10  Yes.  355. 
Abel  v.  Screech. 


.  > 


* 

* 


BILL    OF    COSTS 

OF 

A  MORTGAGEE, 

Coming  in  under  a  Decree,  where  a  separate  Report  t* 

made  a*  to  the  Creditor*. 


IN  CHANCERY. 

Between  William  Robinson,  Plaintiff, 

and 

Henry  Harrington,  Defendant 

The  BUI  of  Costs  of  Richard  Helsam,  a 

Mortgagee. 

MICHAELMAS   TEEM,   1823. 

CHAAOB.      I     TAX  Or*. 

£    s*    d.  \£    #.   rf. 
DRAWING   Charge  of  Principal 

and  Interest  due  on  the  Mort- 
gage Securities,  and  fair  Copy  for 
the  Master,  fol.  4.  -  0    2    8 

Warrant,  1 8th  November,  on  leav- 
ing same,  five  Copies  and  Services  0  12    0       0    16 

Drawing  and  engrossing  Affidavit 
of  the  due  Execution  of  the  Deeds, 
Oath,  &c.        -  .  .         0  10    1 

Drawing  and  engrossing  Affidavit  of 
Helsam  in  Support  of  Mortgage, 
and  of  the  Principal  and  Interest 
due  thereon,  Duty,  and  Oath  in 
the  Country  .  0  14    8       0    2    0 


OF  A  MORTGAGEE.  1SS 

CHARGE.     I     TAX  OFF. 

£  s.    d.  J  £    s.    d. 
Paid  for  Copy  Plaintiff's  Charge  on 

Helsam,  fol.  8.  .  -        0  18 

Jitters  and  Messengers  -  0  5    0       0    5*  ft 


•r     * 


0 

9 

0 

0    9    0 

0 

6 

8 

0    6   & 

0 

4 

0 

0 

9 

0 

0 

9 

0 

m 

0 

« 

8 

HILARY   TEEM,   1823. 

January  28th.  Attending  Plaintiff's 
Warrant  to  proceed  on  Plaintiff's 
Charge  -  -  0    6    8 

—  59th.  Warrant  to  proceed 
on  Helsam's  Charge,  four  Copies 
and  Services 

Attending  thereon,  and  proceeded 
Drawing  Helsam's  Discharge,  fol.  7*   0 
-February  11th.  Warrant  on  leaving, 

four  Copies,  and  Services 
13th.    Warrant  to  proceed, 

four  Copies  and  Services 
Attending  thereon,  apd  proceeded 

15th.     Warrant  to  proceed, 

four  Copies,  a*d  Services  0    9    0 

Attending  thereon,  and  Discharge 

allowed  -  0    6    9 

Instructions  on  Plaintiff's   Motkw 

for  separate  Report  of  Debts  due 

to  Creditors,  and  fair  Copy  for 

Counsel  -  -  0  10    0       Q    S    4 

Gave  Fee  to  Counsel  therewith  O  10    6 

Attending  Court  on  Motion,  and 

Order  made  ~  -  0  13    4 

Paid  for  Office  Copy  fuscthar  Charge 

on  Helsam,  fol.  3         -  -016 

Attending  Warrant  thereon  0    6    4 

Drawing  Adrittkmn  to  Helsam's  Dis- 
charge, fol.  2  -  -014 

Vol.  I.  3  *: 


IM  BILL  OF  COSTS 


CRJAOB. 
£     8.      d. 

U 

s. 

0 

9 

0 

0 

6 

8 

0 

5 

0 

0 

5 

Warrant  on   leaving,  four   Copies, 

and  Services 
Attending  thereon,  and  same  allowed  0 
Letters  and  Messengers 

EASTEH    TERM,   1823. 

Paid  for   Copy   Draft  of  Master's 

Report  as  to  Helsam,   Plumley, 

and  Newich,  fol.  150  (a).  3  15    0        2  16    S 

Copy  thereof  sent  into  the  Country     15    0        0  18    9 
Attending  three  Warrants  to  settle 

the  Draft  of  the  Report  -        10    0        0    6    8 

The  like  one  Warrant  -  0    6    8 

Letters  and  Messengers  -        0    5    0        0    6    0 

TRINITY   TERM,   1823. 

Drawing  this  Bill  of  Costs,  and  Copy 

for  the  Master,  fol.  8  -        0    5    4 

Warrant  on  leaving,   four  Copies, 

and  Services  -  -  0    9    0 

Warrant    to    tax    the    same,    four 

Copies,  and  Services  -  0    9    0 

Attending  taxing  this  Bill  -        0  13    4 

Attending  the  Register  for  a  Certi- 
ficate, and  the  Accountant- Gene- 
ral, and  directing  a  Sale  of  the 
S.  S.  Annuities         -  -  0    6    8 

Paid  filing  his  Certificates  of  seDing 

Annuities  -  -  0    8    8 

Paid  filing  his  Draft  on  the  Bank 

for  the  Costs  -  -  0    7     4 

(a)  The  Master  allowed  only  so  much  as  related  to  dree  three 
Creditors. 


OF  A  MORTGAGEE. 
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CHARGE. 

£    8.    d. 


The  like  for  the  Principal  and  In- 
terest due  -  -  0 

Attending  at  the  Bank  to  receive 
the  same 

Paid  for  the  Report,  transcribing,  &c.  3 

-Gave  Master's  Clerk 

Attending  the  Master  for  Report, 
and  attending  filing  same 

Filing  same 

Letters  and  Messengers 

Letter  of  Attorney  from  Helsam  to 
receivehis  Debts,  engrossing,  Duty, 
and  attending  the  Execution 

Drawing  and  engrossing  Affidavit  of 
the  due  Execution  thereof,  Duty, 
and  Oath,  in  the  Country 

Paid  for  Report  of  Costs 

Paid  filing 

'Gave  Master's  Clerk 

Xetters  and  Messengers 


7     4 


0 

6 

8 

3 

1 

0 

2 

2 

0 

0 

6 

8 

3  14  10 

0 

5 

6 

TAX    OFF. 

£      tf.       d. 


0    6    8 


0    5    0 


1   12    4       1  12    4 


0  10    8 

0  10    8 

1     5    0 

15    0 

0    5  10 

0    5  10 

0  10    6 

0  10    6 

0    5    0 

0    5    0 

Sc2 


PRACTICAL    REMARKS 

AND 

OBSERVATIONS 

ON  THE  FOREGOING 

&ui*  of  mm. 


The  Court  of  Chancery  in  a  Suit  instituted  for  the  Par- 
pose  of  administering  Assets  and  settling  Executors1  Ac- 
counts, directs  the  Creditors  and  Legatees  to  be  called  upon 
by  Advertisements  in  the  Gazette,  and  other  public  News- 
papers, to  come  in  before  one  of  the  Masters  to  whom  the 
Cause  is  referred,  and  prove  their  Debts  and  claim  their 
Legacies,  by  a  Time  limited  in  the  peremptory  Advertise- 
ment, under  the  Penalty  of  being  excluded  the  Benefit  of 
the  Decree ;  but  upon  Payment  of  Costs  of  the  Applica- 
tion, Creditors  are  let  in  at  any  Time,  while  the  Fund  is  in 
Court,  though  the  Time  has  elapsed  (a),  and  even  after 
the  Money  has  been  apportioned  (i).  If  a  Creditor  ap- 
plies to  come  in,  and  prove  his  Debt  after  the  Report  is 
made,  the  usual  Order  is  to  inquire  whether  the  Party  hath 
any  and  what  Claim  or  Demand,  on  the  Testator's  Estate; 
but  such  Application  is  always  upon  Payment  of  Costs  and 
Expences  incidental  thereto  by  the  Party  making  it  (c). 

A  Creditor,  and  also  a  Legatee,  would  find  it  more  con- 
venient to  make  his  Application  to  the  Solicitors  employed 
by  the  Plaintiff  or  Defendant,  or  by  the  other  Creditors 
and  Legatees  in  the  Cause,  who  may  be  easily  known  by 
Inquiry  at  the  Master's  Office,  to  whom  the  Cause  stands 
referred,  and  the  Advertisement  leads,  particularly  so  in 
respect  to  Costs,  for  it  is  now  settled  that  the  Creditor  must 

(a)  11  Ves.  602.  (c)  VoL  2. 

(6)  1  Madd.  Rep.  529. 
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prove  his  Debt  at  his  own  Expence,  no  Costs  being  allowed 
for  proving  a  Debt  before  the  Master  under  the  usual  De- 
cree upon  a  Creditor's  Bill  (a).  If  the  Creditor  rather 
chooses  to  employ  his  own  Solicitor,  a  Charge  must  be  pre-  . 
pared  stating  the  Nature  of  the  Debt,  and  What  Securities 
have  been  given,  and  the  Sum  actually  and  bond  Jide  due. 
Where  a  Bond  has  been  assigned,  the  Assignee  may  bring 
in  a  Charge  of  Debt  in  the  Name  of  the  Obligee  in  the 
Bond ;  the  Course  of  Practice  is  not  to  receive  a  Charge  of 
Debt  from  a  Creditor  in  the  Character  of  Assignee,  unless 
an  Order  be  obtained  for  that  Purpose.  The  following 
may  convey  some  Instruction  as  to  the  Form  and  Substance 
of  the  Charge : 

"  That  the  said  George  Butler,  deceased,  was  in  his 
Life-time  and  at  the  Time  of  his  Death,  justly  and 
truly  indebted  unto  the  said  Rose  Beckford,  in  the 
Sum  of  400Z.  for  Money  lent  and  advanced  to  the 
said  George  Butler;  for  securing  the  Re-payment 
thereof,  with  Interest,  the  said  George  Butler  made 
and  executed  a  Bond,  bearing  Date  the  24th  Day  of 
May  1819,  in  the  penal  Sum  of  800/.  conditioned 
for  Payment  to  the  said  Rose  Beckford,  of  the  Sum 
of  400/.  with  lawful  Interest,  on  the  24th  Day  of 
December  then  next  ensuing:  and  the  said  Rose 
Beckford  further  Charges  that  the  whole  of  the 
said  principal  Sum  of  400Z.  together  with  Interest, 
from  the  Date  of  the  said  Bond,  is  now  due  and 
owing  unto  him  from  the  Estate  and  Effects  of  the 
said  George  Butler."* 

An  Affidavit  in  Support  of  the  Charge  is  necessary, 
which  must  verify  the  Substance  of  the  Charge,  and  that 
the  Creditor,  has  the  Bond,  and  no  other  Security  for  Pay- 
ment; and  in  most  Cases,  an  Affidavit  of  the  due  Execu- 
tion of  the  Bond  or  other  Instrument,  is  required  from. 
One  of  the  subscribing  Witnesses  ;  the  Affidavit  should  be 

(a)  10  Ves.  335* 
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sworn  at  the  Master's  Chambers,  before  whom  the  Charge  is 
brought  in;  and  a  Warrant  must  be  taken  out  upon  leaving 
the  Charge  and  Affidavit,  and  Copies  served  as  before  direct- 
ed, upon  the  Clerks  in  Court  for  all  the  Parties  interested  in 
the  Fund ;  the  Master's  Clerk  will  inform  the  Solicitor  of  the 
Names  of  the  Clerks  in  Court,  and  another  Warrant  must 
be  taken  out  to  proceed  upon  the  Charge  after  the  former 
Warrant  is  returnable,  and  served  in  like  Manner;  the 
Bond  must  be  produced  when  the  Warrant  is  attended, 
and  upon  hearing  the  Bond  and  Affidavit  read,  the  Master 
will  allow  the  Charge,  and  Care  should  be  taken  that  the 
Master  marks  his  Allowance  of  the  Charge  at  the  Time  of 
the  Attendance.  If  the  Master  should  require  the  Bond  to 
be  left  with  him,  it  will  be  advisable  to  have  an  attested 
Copy  to  obviate  any  Inconvenience,  should  the  Bond  be 
lost  or  mislaid ;  sometimes  the  Affidavit  of  the  Creditor  is 
not  sufficient  Evidence  of  itself  to  support  the  Charge,  in 
such  Case  the  Affidavit  of  other  Persons,  in  Support  of  the 
Charge,  must  be  produced,  and  in  some  Cases  Evidence 
aliunde,  or  an  Action  at  Law,  or  an.  Issue  is  directed 

The  first  Warrant  may  be  underwritten*  "  Mr.  Rose 
Beckford,  a  Bond  Creditor,  has  left  his  Charge  of  Debt" 

The  second  Warrant,  "  To  proceed  on  the  Charge  of 
Mr.  Rose  Beckford,  a  Creditor.1' 

If  the  second  Warrant  should  not  be  attended,  another 
Warrant  must  be  taken  out,  which  must  be  underwritten, 
"  Peremptorily  to  proceed  on  the  Charge  of  Mr.  Rose 
Beckford,  a  Creditor." 

And  upon  Oath  of  the  regular  Service  of  Three  War- 
rants, the  Master  will  proceed  ex  Parte,  if  none  of  the 
other  Solicitors  attend. 

The  Solicitor  after  the  Charge  is  allowed,  should  call  at 
the  Master's  Office,  and  examine  the  Draft  of  the  Master's 
Report,  to  see  that  the  Charge  is  included  in  the  Schedules, 
but  he  must  not  take  a  Copy  of  the  Report;  his  Client 
being  no  Party  to  the  Suit,  he  cannot  be  allowed  it  in 
Costs. 
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The  Claims  of  Legatees  are  brought  in  and  prosecuted 
before  the  Master  and  supported  by  Affidavit,  and  the 
Proceedings  are  mutatis  mutandis,  the  same  as  upon 
Charges  of  Creditors ;  the  formulary  Shape  in  which  these 
Claims  and  Charges  are  made,  may  be  seen  in  the  follow- 
ing Pages  under  their  respective  Heads  in  another  part  of 
this  Work. 

The  Costs  of  Creditors  proving  Debts,  and  of  Legatees 
claiming  Legacies,  under  a  Decree,  are  not  allowed ;  the 
Decree  makes  no  Provision  for  Costs,  unless  they  come  ixh 
and  contribute  to  the  Expences  of  the  Suit ;  although  in 
some  Instances,  the  Proof  of  Debt  is  attended  with  consider- 
able Expence  in  procuring  Affidavits,  and  in  very  strong 
contested  Cases  in  the  Examination  of  Witnesses,  the 
Decree  usually  directs  "  that  the  Creditors  and  the  Lega- 
"  tees,  not  Parties  to  the  Suit,  who  come  in  before  the 
Master,  are,  before  they  are  admitted  to  claim  such 
Debts  and  Legacies,  to  contribute  to  the  Plaintiff  their 
Proportion  of  the  Expences  of  the  Suit  to  be  settled  by  * 
the  Master  ?  but  this  is  very  rarely  attended  to  (a). 
Where  A  Bill  was  filed  by  an  Infant  for  a  Legacy,  the 
Costs  were  given  out  of  the  Estate,  which  the  Residuary 
Legatee  complained  of;  and  his  Honour  observed  that  Costs 
would  not  be  given  in  future  upon  a  Bill  to  secure  a 
Legacy  due  to  an  Infant,  for  that  under  the  Legacy  Act,. 
36  Geo.  3.  c.  52.  s.  32.  the  Executor  may  pay  the  Legacy 
into  Court,  and  when  the  Legatee  comes  of  Age  he  may 
apply  (6). 

And  it  is  now  the  general  Practice  to  restrain  Creditors- 
and  Legatees  from  proceeding  at  Law,  or  in  Equity,  after 
a  Decree ;  where  a  Creditor  has  come  in  under  a  Decree, 
and  proved  his  Debt  before  the  Master,  he  will  be  allowed 
the  Costs  at  Law  until  Notice  of  the  Decree,  but  not  if 
be  proceeds  afterwards,  and  is  restrained  by  Injunction  (c). 

(a)  10  Yes.  355.  (c)  8  Ve*  526  BBro.aa 

0)  4  Ves.  630.  23. 
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the  Costs  of  Suit 


IN  CHANCERY. 

Between  John  Burfard 

AND 

William  Hale. 
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MICHAELMAS   TERM.   1823. 

CHARGE.        f    T1Z  OFF. 

£    s.  d\£    s.    £ 

TAKING  Instructions  for  Bill  0  13  4 

Warrant  to  Prosecute,  and  Stamp       0    7  6 
Drawing  Bill,  fol.  60,  fair  Copy  for 

Counsel  {a)  -  ^         -  3    0  0 

Fee  to  Mr.  Mftddock,  to  settle  and 

sign,  and  Clerk        -  -  £46       0    2    & 

Attending  him  -  -  0    6  8 

Engrossibg  Bill  -  -  1  10  0 

Paid  for  Parchment  and  Duty  0  10  8 

Paid  filing  same  -  -  0    7  4 

Drawing  Praecipe  for  Subpoena  and 

attending  to  leave  same,  &c.  0  6  8 
Paid  for  Subpoena  -  -  0  8  6 
Service  thereof  on  Two  Defendants  0  7  6 
Term  Fee,  Clerk  in  Court,  and  So- 
licitor -  -  -  0  16  8 
Letters  and  Messengers            -          0    5  0 

(a)  See  preceding  Observations  as  t«  Copies* 


BILL  OF  COSTS  FOR  A  PLAINTIFF.    761 

HILARY   THEM,    1834. 

CftAKOK.       I     TAX  OFF. 

£     8.     d.\£     Su    d. 
The  Defendant,  Hale,   having  ob- 
tained an  Order  that  the  Plaintiff 

residing  out  of  the  Jurisdiction  of 

the  Court  might  give  Security  for 

Costs,  attending  Mr.  A.  thereon, 

when  he  proposed  himself  and  Mr. 

3.  to  give  the  Security 
Drawing  Bond,  and  fair  Copy 
Engrossing  same,  and  Duty 
Attending  the  Execution    thereof, 

and  afterwards  on  the  Six  Clerks 

therewith 
Paid  for  Office  Copy  Answer,  foL  28  1  12 
Making  close  Copy  thereof  (a) 
Term  Fee,.  Clerk  and  Solicitor 
Letters  and  Messengers 

(«r)  Close  Copies  are  allowed  in  a  Country  Cause,  not  in  Town. 
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If  on  the  Face  of  the  Bill,  a   sole  Plaintiff  (a)   states 
himself  as  residing  abroad,  out  of  the  Jurisdiction  of  the 
Court  (6),  or  if  it  be  shewn  that  the '  Plaintiff  is   setded 
abroad :  the  mere  simple  Fact  of  the  Plaintiff  having  gone 
abroad  is  not  sufficient  (c),  for  the  Plaintiff  is  not  compel- 
lable to  give  Security  for  Costs,  unless  he  states  himself,  or 
that  it  can  be  proved  that  he  is  either  resident  or  going  to 
reside  abroad  (d) ;     or  if   the   Fact  can  be   proved   by 
Evidence  aliunde,  the  Plaintiff  may  be  compelled  to  give 
Security  for  the  Costs  of  Suit,  and  the  Proceedings  may  be 
stayed  till  the  Security  be  given  (e).     A  Plaintiff  under 
an  Order  by  the  Secretary  of  State,  under  the  Alien  Act, 
to  be  removed  out  of  the  Kingdom,  has  been  ordered  to 
give  Security  for  Costs  of  Suit  (/)  ;  so  an  Ambassador's 
Servant  has  been  ordered  to  give  the  like  Security  (g)7  and 
a  Defendant  who  has  destroyed  the  subject  Matter  of  the 
Suit  and  withdrawn  himself  from  the  Jurisdiction,  has  been 
ordered  to  give  Security  for  Costs,  or  the  Plaintiff  to  be  at 
Liberty  to  dismiss  his  own  Bill  without  Costs  (A);  but  it 
is  incumbent  on  the  Defendant  in  the  first  Instance  to  make 
this  Application ;  if  after  having  entered  for  an  Appearance, 
the  Defendant  with  a  Knowledge  of  Plaintiff's  Residence 
abroad,  puts  in  an  Answer  though  it  be  insufficient,  or 
filed  through  Mistake,  the  Application  for  Costs  will  come 

(a)  6  Ves.  612.  2  Bro.  C.  C.  (d)  2  CVx.  285. 

609.  \e)  JO  Ves.  287. 

(6)  2  Ves.  24    10  Ves.  2K7.  •     (/)  5  Ves.  261. 
Dick.  147.  (g)  2  P.  YVms.  4.52. 

(e)  5  Ves.  699.  3  Bro.  C.  C.  (h)  2  Bro.  C.  C.  186. 

37U 
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too  late  (a);  so  if  the  Defendant  applies  for  Time  to  an- 
swer (6),  but  not  where  the  Plaintiff  goes  away  to  settle 
abroad,  after  the  Defendant's  Answer  has  been  filed  (c);  or  if 
the  Plaintiff's  Residence  be  not  discovered  till  after  Publi- 
cation (d)  has  passed  in  the  Cause.  If  an  Action  under  the 
Direction  of  the  Court  of  Chancery  is  brought  in  a  Court 
of  Law,  Security  for  the  Costs  must  be  applied  for  in  the 
former  Court  (e).  Cases  forming  an  Exception  to  this 
Rule  are  those  of  Land  or  Sea  Officers,  or  Consuls  residing 
oat  of  the  Jurisdiction  (/). 

When  the  Bill  states  the  Plaintiff  to  be  resident  out  of 
the  Jurisdiction,  the  Court  will  upon  Motion,  grant  the 
Order  as  of  Course ;  but  when  the  Fact  cannot  be  thus 
collected,  an  Application  must  be  supported  by  Affidavit, 
setting  forth  that  the  Plaintiff  resides  out  of  the  Jurisdic- 
tion of  the  Court,  and  mentioning  the  Place  of  such  Resi- 
dence ;  upon  which  the  Court  will  stay  the  Proceedings, 
and  order  the  Plaintiff*  to  give  the  usual  Security  for  Costs, 
and  the  Defendant  will  not  be  obliged  to  put  in  his  Answer 
until  this  Order  has  been  complied  with.  After  the  Security 
is  given,  the  Defendant  may  obtain  the  same  Time  for 
patting  in  his  Answer  as  he  was  entitled  to  previous  to  the 
Application.  The  Manner  of  giving  the  Security  is  by 
the  Plaintiff's  Solicitor  delivering  a  Note  to  the  Defendant's 
Clerk  in  Court,  containing  the  Nartie  and  Description  of 
the  Person  intended  to  become  Security.  This  Note  is  sent 
to  the  Defendant's  Solicitor,  who  will  return  an  Answer 
whether  he  approves  the  Security  or  not ;  if  he  does  not 
object  thereto,  the  Bond  is  consequently  given.  If  he  re- 
quires two  Persons  to  enter  into  the  Bond,  the  Plaintiff 
must  comply  with  this  Requisition.  If  the  Defendant's 
Solicitor  objects  to  the  Persons  offered  as  Security,   the 

(a)  1  Madd.  Rep.  187.     15  (rf)  2  Bro.  C.  C.  609.    15 

Ves.  2.     2  Bro.  C.  C.  609.  Ves.  2. 
(6)  10  Ves.  187.  (<?)  5  Madd.  87. 

(c)  14  Ves.  518.  ( /)  Dick.  154.  3  Moore,  72 
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Plaintiff  must  find  others,  or  the  Persons  already  offered 
must  justify  by  Affidavit  in  80/.  before  a  Master. 

The  Bond  is  given  to  the  two  Senior  Six  Clerks,  not  to- 
wards the  Cause,  and  is  prepared  by  the  Plaintiff's  Solicitor 
in  the  following  Form : 


« 


Know  all  Men  by  these  Presents,  that  we  William 
Wiltshire,  of  Hitchin,  in  the  County  of  Hertford, 
Attorney  at  Law,  and  George  Onslow,  of  the  City 
of  London,  Merchant,  are  held  and  firmly  bound  to 
William  Luther  Sewel  and  John  Kepling,  Esquires, 
in  the  penal  Sum  of  401.  of  good  and  lawful  Eng- 
lish Money,  current  in  Great  Britain,  for  which 
Payment  to  be  well  and  faithfully  made,  we  bind 
ourselves,  and  each  of  us,  our  and  each  of  our 
Heirs,  Executors,  and  Administrators,  firmly  by 
these  Presents,  sealed  with  our*  Seals,  &c." 

"  Whereas  L.  R.,  Plaintiff,  has  lately  exhibited  his  BUI 
of  Complaint  in  his  Majesty's  High  Court  of  Chancery, 
against  R.  S.,  Defendant,  touching  the  Matters  therein  con- 
tained. Now  the  Condition  of  this  Obligation  is  such,  that 
if  the  above  bounden  W.  W.  and  G.  O.,  or  either  of  them, 
their  or  either  of  their  Heirs,  Executors,  or  Administra- 
tors, do  and  shall  well  and  truly  pay,  or  cause  to  be  paid, 
all  such  Costs  as  the  said  Court  shall  think  fit  to  award  to 
the  Defendant  on  the  Hearing  of  the  said  Cause  or  other- 
wise, then  this  Obligation  to  be  void,  or  else  to  remain  in 
full  Force  and  Virtue. 

"  Sealed  and  delivered,  &c." 

If  there  are  several  Defendants,  and  one  only  obtains  the 
Order,  yet  the  Security  must  be  general  to  answer  the  Costs 
of  all  in  one  Sum  of  401. 

Recently  upon  this  Question  coming  before  the  Court, 
the  Vice  Chancellor  observed,  that  although  it  is  usual  to 
give  separate  Bonds  to  each  Defendant  who  appears  by  a 
separate  Clerk  in  Court,  they  all  Form  but  one  Security 
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for  one  Sum  of  404. ;  that  originally,  when  there  were 
several  Defendants,  only  one  Bond  for  401.  was  given, 
which  was  deposited  with  one  of  the  Six  Clerks,  on  behalf 
of  all  Parties ;  afterwards  the  Bond  was  deposited,  not  with 
a  Six  Clerk,  but  with  a  Clerk  in  Court ;  and  as  the  Clerk 
in  Court  for  one  Party  had  no  more  Right  to  hold  the  Bond, 
than  the  Clerk  in  Court  of  another  Party,  it  became  the 
Practice  for  every  Clerk  in  Court  for  a  Defendant,  to  call 
for  a  separate  Bond,  but  that  it  was  desirable  that  the  old 
Practice  should  be  restored:  to  which  his  Honour  expressed 
his  Intention  of  calling  the  Lord  Chancellor's  Attention,  and 
it  is  probable  the  old  Practice  will  be  restored  (a). 

By  a  late  Decision,  if  the  Plaintiff  has  Property  in 
England,  the  Court  will  not  require  him  to  give  Security 
for  Costs,  because  he  resides  abroad,  and  only  comes  occa- 
sionally to  England  (b). 

(a)  4  Madd.  465.  (*)  Croft  v.  King,  21   Nov. 

1823.  MSS. 
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Upon  fling  Exceptions  to  an  Answer ,  and  to  ths  Master'* 

Report. 


EASTER    TERM,   1824. 


CHAROB.        I      TAI   OPT. 

£    s.    d.\£    s.    i 

Perusing  Bill  and  Answer,  and 
taking  Instructions  to  draw  Ex- 
ceptions to  Defendant's  Answer       0  IS     4 

Drawing  same,  and  fair  Copy,  fol.  25.  1     5    0 

Fee  to  Mr.    Maddock  and  Clerk, 

therewith  -  -  186        136 

Attending  him  -        0    6    8        0    6    8 

Engrossing  Exceptions  -  0    8    4        0    8    4 

The  Defendant's  Clerk  in  Court  re- 
fusing to  receive  the  Exceptions, 
Instructions  for  Counsel  to  move 
for  Leave  to  file  the  same,  nunc 
pro  tunc  -  0    2 

Fee  to  him  therewith  -  0  10 

Attending  him  and  Registerft  to  draw 
up  and  enter  Order  -  0    6 

Paid  for  Order,  Copy,  and  Service        0  10 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

TRINITY   TERM,    1824. 

Paid  for  Office- Copy  further  An- 
swer, fol.  16.  -  0  18    8 


6 

0    2 

6 

6 

0  10 

6 

8 

0    6 

8 

6 

0  10 

6 
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CHAROB. 

£    s.    d. 

|     TAX    OFF. 

\£    s.    d. 

0    5    4 

0    5    4 

0    2 

6 

0    2 

6 

0  10 

6 

0  10 

6 

0    6 

8 

0    6 

8 

0  10 

6 

0  10 

6 

Making  close  Copy  thereof  (a) 
Perusing  and  considering  the  same, 

when  the  Answer  appeared  defec- 
tive in  many  Particulars  0    6    8        0    6    8 
Instructions  for  Counsel  to  move  to 

refer  the  Exceptions 
Fee  to  him  therewith 
Attending  him  and  Register,  to  draw 

up  and  enter  Order 
Paid  for  Order,  Copy,  and  Service    0  10    6 
Making  close  Copy  of  the  Bill  and 

Answer,  for  the  Master,  fol.  60. 

£8, 16=104  (b)  (not  allowed  in 

Costs)         -  -  1  14    8        1  14    8 

The  like  of  Exceptions,  fol.  25  (not 

allowed)         -  -  084084 

Warrant  to  proceed  on  Exceptions, 

Copy,  and  Service  -  -  0    4    6 

Another  Warrant  to  proceed  thereon, 

Copy,  and  Service  -  0    4    6 

Attending  thereon,  when  it  being 

the  Desire  of  both  Parties  to  argue 

the  Exceptions  by  Counsel,  the 

Master  appointed  a  Time  for  that 

Purpose  -  -        068        06    8 

Another  Warrant    thereon,    Copy, 

and  Service  -  -         046046 

Making  Copy  of  the  Answers,  and 

Exceptions  for  Counsel,  fol.  28, 

16,25=69  -  18    0        18    0 

Fee  to  Mr.  Maddock  to  argue  the 

same  -  -  8    8    0        8    3    0 

(a)  Allowed  in  a  Country  Cause  only. 
(6)  This  is  never  allowed  if  objected  to. 
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GHABOS*        I       TAX  Off. 

£    s.    (L]£    i.    <L 

Attending  him  -  -        0    6    8       0   6    8 

Attending  Warrant,  and  proceeded    0    6    8       0    6    8 

Another  Warrant,  Copy,  and  Service  0    4    6       0    4    6 

Fee  to  Mr.  Maddock  to  attend  thereon  I    10        110 

Attending  thereon,  when  the  Mas- 
ter went  through  all  the  Excep- 
tions, and  allowed  severalof  them    Q    6    8       0    6    8 

Paid  for  Report  and  Clerk  -        2    3    0        2    2    0 

Attending  the  Master  for  Report, 
and  attending  filing  same       -        0    6    8 

Paid  filing,  and  for  Office-Ccpy  0    5  10       0    8  W 

Paid  for  a    Subpoena  for  a  better 

Answer  -  0    8-0 

Service  thereof  on  the  Clerk  in  Court   0    2    6 

The  Defendant  having  filed  Excep- 
tions to  the  Masters  Report^  paid 
for  an  Office-Copy  thereof  0  10    4       0  10   4 

Abbreviating  Bill,  and  Answer  for 
Counsel  on  arguing  Exceptions, 
fol.  104  -  -  1  14    8 

Making  two  fair  Copes  thereof  fot 

Counsel,  eight  Sheets  each  %  IS    4       %  13    4 

Fee  to  Mr.  Solicitor  General,  and 
Clerk,  with  Brief 

Attending  him 

Making  Copy  of  the  Exceptions  for 
him 

The  like  of  the  Exceptions  to  th& 
Master's  Report 

Fee  to  Mr.  Maddock,  with  Brief    - 

Attending  him 

Making  Copy  of  the  Exceptions  to 

the  Master's  Report,  for  him  0    2    8        0    *   8 

June  16th.  Attending  Court  Excep- 
tions in  the  Paper,  but  not  called  ore  0  10    0        0  10   0 


3 

5 

6 

s 

6   6 

0 

6 

8 

0 

6   8 

0 

8 

4 

0 

8   4 

0 

S 

8 

0 

»  8 

2 

2 

Q 

8 

2   0 

0 

6 

a 

0 

6   8 
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CHARGE. 
£     ».      d. 


TAX   OTW, 

P     »      d. 


June  28d.  The  like  when  the  Mat- 
ter was  heard,  and  the  Excep- 
tions taken  to  the  Master's  Re- 
port over-ruled,  and  Deposit  or- 
dered to  be  paid  to.  the  Plaintiff 
.  but  no  Costs,  Clerk  and  Solicitor  1  0 
Paid  Court  Fees  -  0  10 

Paid  for  Order,  Copy,  and  Service     0  11 
Attending  at  the  Register  Office  to 
receive  the  Deposit,  and  giving  a 
Receipt  for  the  same  -  0    6 

Paid  Poundage  -  .05 

Paid  forOffice-Copy  further  Answer, 

foL18  -  -  11 

Making  close  Copy  thereof  (a)  0    6 

Fee    to   Mr.    Maddock  to  peruse 

the  Pleadings,  and  advise  thereon   2    2 
Replication  and  Duty  -  0  12 

Term  Fee,  Clerk,  and  Solicitor  0  16 

Letters  and  Messengers  -  0    5 


0 
6 
0 


8 
0 

0 
0 

0 
8 
8 
0 


10    0 

o  io   6 

0  11     0 


0    6    8 


0    6    0 


2    2    0 


(d)  Close  Copies  arc  allowed  in  Country  Causes,  not  in  Town. 


V«T..    I. 


3d 


I 


BILL    OF    COSTS 


FOR  TBS 


DEFENDANTS. 


IN  CHANCERY. 

Between  James  EUiott,  Esq.,  Plaintiff, 

AMD 

Dame  Elizabeth  Jane  Booth,  and  others, 

Defendants. 


The  Bill  of  Cods  of  the  Defendants,  upon  over-ruling  the 
Exceptions  filed  by  the  Defendant,  Edward  AyletL,  Esq. 
beyond  their  Moiety  of  the  Deposit  made  by  him  with  At 
Register,  pursuant  to  an  Order  of  31st  qf  July,  1822. 

HILARY    TERM,   182S. 

CHAKOV.     I     TAX  OFT. 

£    s.    d.\£    s.    d. 

Paid  for  Copy  of  Defendant  Aykttfs 
Objections  to  Draft,  Report  re- 
specting Interest  remaining  due      0    8    0 

January  26th.    Warrant  to  proceed 

thereon,  Copy,  and  Service  0    6    6 

Attending  thereon  (no  one  for  De- 
fendant Aylett)  .  0    6    8 

— —  29th.    Warrant  to  proceed, 

Copies  and  Service  -  0    6    0 

Attending  thereon,  Defendant  Ay- 
lett left  Word  be  should  attend 
next  Warrant  with  Counsel  0    6    8 

February  1  st.  Warrant  to  proceed, 
Copies,  and  Service  -  0    6    0 
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CHARGE.      I     TAX   OFF. 

£     8.     d.\£     8.     d. 


Attending  thereon,  when  at  Defen- 
dant Aylett's  Request  the  Master 
directed  another  Warrant  0    6    8 

Jan.  5th.       Warrant    to    proceed, 

Copies,  and  Service  -  0    6    0 

Attending  thereon,  when  the  Master 
was  obliged  to  go  to  the  House  of 
Lords,  and  desired  another  War- 
rant -  -  -  0    6    8 
8th.     Warrant  to  proceed,  "Copies, 

and  Service  -  -  0    6    0 

18th.  Attending  thereon,  when  the 
Master  did  not  come  to  Chambers 
in  Time  -  -  0    6    8 

Warrant  to  proceed,   Copies,   and 

Service  -  .  0    6    0 

17th.  Attending  thereon,  when  the 
Master  was  ill  and  could  not 
attend  -  -  0    6    8 

26th    Warrant  to  proceed,  Copies, 

and  Service  .  0    6    0 

March  3d.  Attending  thereon  when 
the  Objections  were  argued  by  the 
'Counsel  for  the  Defendant  Aylett 
and  were  disallowed  -  0-6    8 

Paid  for  Copy,  Additional  Objec- 
tions to  the  Draft  Report  0  2  0 
9th.  Attending  Defendant  Aylett's 
Warrant  of  4th  of  March  thereon, 
where  the  same  was  argued  by 
Aylett's  Counsel,  and  disallowed  0  6  8 
The  Defendant  Aylett  having 
given  a  Notice  of  Motion  to  set 
aside  the  Order  for  confirming  the 
Report  Nisi,  with  Costs — 

3d  2 


0  IS 

4 

0  13 

4 

0    6 

8 

0    6 

8 

0    1 

0 

0    1 

0 

1    1 

0 

1    1 

0 

0    6 

8 

0    6 

8 

0  IS 

4 

0  13 

4 

1    1 

8 
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CHAJMSB.        I     TAX  OTW. 

£     «.      d.\£     J.     d. 

|  ... 

Searching  several  Times  if  be  had 
filed  any  Affidavit  in  Support  of 
his  Motion,  and  paid  Search  0    7    2        0    7    2 

Drawing  Brief  to  oppose  Motion, 

two  Sheets 
Making  Copy  for  Counsel 
Copy  of  Notice  to  annex 
Fee  to  Mr.  Sugden 
;  Attending  him 

1  Attending  Court  all  the  Morning 

:  when  the  Motion  was  not  made  by 

!  any  Counsel  for  Aylett 

:  Term  Fee,  Letters  and  Messengers 

i 
i 

EASTER   TERM,    1823. 

Term  Fee  and  Messengers,  Excep- 
I  tions  set  down  in  the  Register's 

Book  -  -  118 

Paid  for  Office  Copy  thereof  0  11     6 

i 

TRINITY  TERM,   1824. 

Perusing  and  considering  the  several 

Orders  in  the  Cause,  and  the  last 

Report    and    Exception   thereto, 

and  taking  Instructions  to  draw 

Brief  for  Counsel  to  argue  the 

Exceptions  -  -  068        068 

Drawing  Brief,  eleven  Sheets  8  18    4        10    0 

Making  two  fair  Copies  for  Counsel  8  18  4  8  18  4 
Attending  the    Lord     Chancellors 

Seal  Bearer,  to  know  if  the  De- 
fendant Aylett  had  left  Copies  of 

the  Report  and  Exceptions,  and 

found  he  had  not  -  0    6    8       0    6    8 
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CBAROI. 

£    a.    d. 

■   tax  on. 
\£    t.     d. 

0  18    0 

0    6    0 

0  15    6 

0    7    9 

0    5    0 

0    3    0 

0 

6 

8 

0 

5 

0 

0 

6 

8 

Making  Copy  of  Order,  thirty-six 

Sides 
Ditto  of  Report,  thirty-one  Sides 
Ditto  of  Exceptions 
Revising  the  same,  and  copying  in 

red  Ink,  for  the  Lord  Chancellor, 

the  Difference  between  the  Excep- 
tions, and  the  Objections  carried 

before  the  Master  -  0    6    8        0    6ft 

Paid  Fee  on  leaving  Papers 
Attending  to  leave  same 
Making  a  Copy  of  the  Exceptions 

and    Objections,  so    marked  for 

Counsel  -  -.  0    5    0        0    5    0 

Fee  to  Mr.   Mansfield  with  Brief 

to  argue  Exceptions,  and  Clerk 
Attending  him 
Fee  to  Mr.  Lloyd  and  Clerk 

Attending  him  -  0    6    8       0    6    8 

July  30th.      Attending  Court  the 

Exceptions  coming  on,  no  Counsel 

appearing  for  Defendant  Aylett, 

they  were  over-ruled  with  Costs 

beyond  the  Deposit,  and  ordered 

to  be  divided  between  the  Parties, 

appearing  by  Counsel  on  the  Ex- 
ceptions, provided  Affidavits  were 

filed  of  the  Service  of  the  Order 

for  setting  down  the  same  0  18    4 

Paid  Court  Fee*  -  -        0  13    0 

Attending  searching  if  the  Order 

for  setting  down   the  Exceptions 

had  been  duly  passed,  and  paid 

Search  -  -.  0    7    2       0    6    8: 

Drawing  and  engrossing  a  special 


5 

7 

6 

0 

6 

8 

4 

6 

6 

0 

6 

8 
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CHARGE.       |       TAX  OFF 

£      S.      d.  \£     9.     (L 

Affidavit  as  to  the  Service  of  the 
Order  on  the  Solicitor  for  Defen- 
dants* Lady  Booth  and  others, 
and  paid  Oath         -  --  0    8    1        0    1    0 

Attending  to  swear  and  file  the  same  0    6    8 
Paid  filing  -  -  0    6    1 

Paid  for  Order  overruling  Excep- 
tions -  -  -  6  14    6 
Attending  passing            -          -        068        0    6    & 
Paid  entering             -             -            0     4     0 
The    Defendant    Aylett    having 
given  a  Notice  of  Motion  for 
discharging    the    Order    over- 
ruling the  Exceptions 
Attending    searching    whether    the 
Defendant  had  filed  any  Affidavit 
in    Support  of  his    Motion,  and 
found  he  had  not,  and  paid  0    7    2 
Drawing  Brief  to  oppose  the  Motion  0    6    8 
Copy  for  Counsel            -  0    2    6 
Fee  to  Mr.  Mansfield  and  Clerk         13    6 
Attending  him            -            -  0    6    8 
August  14th.     Attending  Court  all 
the   Day   when   the  Motion  was 
not  made                -            -  0  13    4 
Term  Fee,  Letters  and  Messengers     118 

MICHAELMAS   TERM,   1824.. 

Making  Copy  of  ordering  Part  of 

Order  for  the  Master  -  0    2    6 

Drawing  Bill  of  Costs  and  Copy, 
fol.  20.  -  -  0  10    0 

Warrant  on  leaving  same,  Copies, 
and  Service  -  -  0    4    6 

Ditto  to  tax  -  -  0    4    & 
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CHARGE.       \      TAX    OFF. 

£     s.  d.\£     8.     d. 

Attending  taxing  -  -        0  13  4 

Paid  for  Report  of  Costs  -        15  0 

Paid  transcribing  and  to  Clerk  0    7  6 

Attending  for  Report  and  filing  0    6  8 

Paid  filing  -  -  0    6  0 

Attending  to  bespeak  and  receive 

Draft  for  Costs  -  -        068       068 

Paid  filing  Certificate  of  Pay  ment       0    8  6 

Term  Fee  and  Messengers         -         118 


BILL   OF    COSTS 

FOR 

PLAINTIFF, 
On  Reference  of  Bill  Jbr  Impertinence. 


IN  CHANCERY. 


Between  Sir  Delves  BraugkUm, 

Plaintifp  ; 

AND 

Oswald  Leicester, 

Defendant. 

HILARY   TERM,   1823. 

CHARGE*         1          TAX    OFF. 

£      8.      d.  \     £    8.     rf. 

4 
6 


6 
8 


Copy  Order  to  refer  Bill  for  Imper- 
tinence -  -  0    2    0 
Fair  Copy,  Bill  for  Counsel,  fol.  80    1 
Fee  to  Mr.  Moore  and  Clerk,  with 

same  2 

Attending  him  thereon  -  0 

Warrant  to  proceed,  Copy,  and  Ser- 
vice -  -  0    4 
Attending  Court,  and  Bill  reported 

not  impertinent        -  -  0  13 

Paid  for  the  Master's  Report  1     0 

Attending  for  and  to  file  same  0    6 

Paid  filing  and  for  Office  Copy  0    3  10 

Term  Fee,  Clerk  and  Solicitor,  Let- 
ters, &c.  -  -  118- 

EASTER   TE&X. 

Instructions  to  move  to  refer  it  to 
the  Master  to  Tax  the  Costs  of 
reference  of  Bill         -  0    2    6 


6    8        16    8 


4 
6 
8 


2    4    6 
0    6    8 


0    6    8 


118 
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CHARGE.     I     TAX  OFF. 

£    8.    d.\  £    s.    d. 


Attending  Mr.  Moore  thereon  0    6  8        0    6    8 

Fee  to  him         -            -            -    i  010  6 

Attending  Court  on  Motion  0  18  4        0  IS     4 
Attending  to  Draw  up  the  Order, 

enter,  and  pass  same            -  0    6  8 
Paid  for  Order                -  0    6  0 
Paid  entering          -              -  0    0  6 
Copy  and  Service         -            -  030010 
BUI  of  Costs  and  Copy  for  Counsel  0    4  0 
Warrant  on  Hearing               -  0    8  0 
Copy  and  Service             -            -  0    3  0       0    16 
Warrant  to  tax        -                -  0    8  0 
Copy  and  Service            -             -  0    8  0        0    16 
Attending  taxing.  Clerk,  and  Solicitor  0  13  4 
Paid  for  Report        -                -  10  6 
Attending  for,  and  to  File  same  0    6  8 
Paid  filing,  and  for  Office  Copy  0    3  10 
Conditional  Subpoena  for  Case,  at- 
tending, and  Service            -  14  8 
Term  Fee,  Clerk,  and  Solicitor  118       118 


PRACTICAL  OBSERVATIONS 

AND 

REMARKS, 

On  References  for  Scandal  and  Impertinence. 


The  general  Rule  with  regard  to  the  Purity  of  the  Pro- 
ceedings of  the  Court,  as  expressed  by  Lord  Eldon,  is,  thai 
there  can  be  no  one  Proceeding  before  the  Court,  which  if 
made  the  Vehicle  of  Scandal  or  Impertinence,  the  Court 
will  not  examine  with  a  View  to  Reform  (a) ;  but  it  should 
be  observed,  that  the  Court  in  its  anxiety  to  preserve  the 
Purity  of  its  Records,  will  not  interfere  at  the  Instance  of  a 
Person  not  a  Party  to  the  Suit  (ft). 

By  the  standing  Orders  and  general  Practice  of  the  Court, 
if  a  Bill  contain  scandalous,  irrelevant,  or  impertinent  Mat- 
ter,  it  may  be  referred  as  of  Course,  and  the  repudiated 
Matter  expunged  (c) ;   but  the  Bill  may  be  impertinent 
, without  being  scandalous,  for  although  whatever  is  scan* 
dalous,  is  of  Course  impertinent,  yet  if  it  be  relevant,  al- 
though not  Material,  it  has  been  held  neither  scandalous  or 
impertinent  (d),  and  the  majus  or  minus  of  the  Relevancy 
is  not  regarded  (e) :  and  so  if  an  Answer  goes  out  of  the 
Bill  to  state  Matter  not  material  to  the  Plaintiff's  Case,  it 
will  be  deemed  impertinent;  but  if  the  Matter  of  the  An- 
swer  be  relevant,  whatever  the  Nature  of  it  may  be,  it  is 
not  scandalous,  for  nothing  is  held  irrelevant  that  may 
have  an  Influence  upon  the  Suit,  according  to  the  Nature 

of  it  (f). 

An  original  or  amended  Bill  may  be  referred  for  Scandal 

(a)  18  Ves.  ]  14.  (rf)  2  Ves.  24.    6  Ves.  514. 

(*)  4  Madd.  252.  fe)  1 1  Ves.  526. 

(c)  Ord.  Cttnc.  Bea.  Ed.  25.  (/)  6  Ves.  514.     1 1  Ves. 

167.     18  Ves.  223.  526. 


AND  REMARKS.  TQ 

or  Impertinence,  but  after  a  Defendant  has  put  in  an  An- 
swer, or  submitted  by  obtaining  Time  to  Answer,  he  cannot 
refer  the  Bill  for  Impertinence  (a),  but  he  may  for  Scandal 
at  any  Stage  of  the. Suit  (ft) ;  a  Defendant  not  served  with 
Process,  may  appear  voluntarily  and  refer  the  Bill  for 
Scandal  and  Impertinence  (c) ;  but  a  Stranger  to  the  Re- 
cord, not  being  allowed  to  take  an  Office  Copy  of  the  Bill, 
cannot  obtain  an  Order  of  Reference  for  Scandal  (d)  ;  an 
Answer  of  one  Defendant  may  be  referred  for  Scandal,  on 
the  Application  of  a  co-Defendant  (e);  an  Answer  may  be 
referred  for  Impertinence  after  Notice  of  Motion  to  dismiss 
for  want  of  Prosecution  (f) :  there  seems  to  be  no  general 
Line  of  Practice,  restricting  the  Reference  of  an  Answer  for 
Impertinence,  within  any  fixed  Period :  at  the  Hearing,  im- 
pertinent Matter  has  been  ordered  to  be  expunged  (g)  ; 
but  it  should  seem  that  any  Step  taken  in  respect  of  an 
Answer  as  of  a  Plea,  before  a  Reference  for  Impertinence 
would  be  a  Waiver  of  all  Objection  to  the  Answer  on  the 
Score  of  Impertinence :  Lord  Thurlow  held  that  Exceptions, 
or  a  Replication  filed  to  an  Answer,  waived  a  Reference  for 
impertinence  (A) ;  an  Undertaking  to  speed  the  Cause  seems 
to  have  been  so  decided  (£)» 

If  an  Answer  is  considered  impertinent,  and  also  insuffi- 
cient, an  Application  should  be  first  made  to  refer  the  An* 
swer  for  Impertinence,  and  a  Report  upon  the  Impertinence 
should  precede  a  Reference  for  Insufficiency  (k):  it  having, 
been  decided,  that  after  a  Reference  for  Insufficiency,  the 
Answer  cannot  be  referred  for  Impertinence  (l)9  nor  can. 

(a)  2  P.  Wins.  313.  2  Ves.  (g)  2  Eq.  Ca.  Abr.  68, 

631.  (A)  1  Cox.  412. 

(ft)  S  Ves.  656.     1  Ves. 24.  (i)  Barnes  v.  Saxhy,    2 

2  Ves.  631.    Dick.  173.  Madd.  Ch.  354. 

(c)  2  Bro.  C.  C.  279.  (k)   14  Ves.  534.     2  Ves.. 

( d )  4  Madd.  252.  and  Bea.  293. 
(*)  6  Ves.  514.  (/)  6  Ves.  458. 
(/)  I  Bro.  C.  C.  400. 
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an  Answer  be  referred  for  Insufficiency  pending  a  Reference 
for  Impertinence  (a)  ;  if  the  Plaintiff  refers  the  Answer  for 
Scandal  or  Impertinence,  and  the  Master  finds  it  neither 
scandalous  or  impertinent,  the  Plaintiff  must  in  his  Excep- 
tions to  the  Report,  specify  the  Particulars  in  which  he 
alleges  the  Report  to  be  erroneous,  he  must  shew  in  what 
Line  or  Page,  and  how  far  the  Matter  is  scandalous  or  im- 
pertinent (6)  ;  in  a  recent  Instance,  it  was  held  that  Excep- 
tions to  a  Report  of  Impertinence  may  be  taken  after  an 
Order  to  expunge,  until  that  Order  is  acted  upon,  and  that 
it  is  not  necessary  to  take  Objections  before  the  Master 
previous  to  excepting  to  a  Report  of  Impertinence: 
where  it  was  impossible  to  prepare  Exceptions,  so  as  to 
specify  the  Matter  of  Exception,  before  the  Matter  could 
be  expunged  by  the  Master,  a  general  Exception  was 
allowed  to  be  taken  to  the  Master's  Report,  without  setting 
out  the  Particulars  excepted  to  (c). 

If  an  Examination  is  referred  for  Impertinence,  and  the 
Master  finds  it  impertinent,  he  must  state  in  his  Report,  in 
what  respect  he  considers  it  to  be  impertinent  (d). 

Interrogatories  and  Depositions,  or  the  latter  alone, 
may  be  referred  as  of  course,  without  Notice  for  Imperti- 
nence and  Scandal  (e),  but  not  for  Impertinence  only  (/) ; 
but  the  Witness  will  not  be  ordered  to  pay  the  Costs  of 
scandalous  and  impertinent  Depositions,  which  by  the  fault 
of  the  Commissioners  were  taken  down  (g) :  Depositions  of 
Witnesses  examined  to  Credit  have  been  referred  for  Scan- 
dal and  Impertinence  (A)  ;  a  State  of  Facts  and  Affidavits 
in  Bankruptcy,  and  the  Affidavit  of  a  Party's  own  Solicitor 
have  been  referred  for  Impertinence  (i) ;  a  Discharge  car- 

(a)  14  Ves.  535,  537.  notis.         (g)  2  P.  Wins.  495,   2  Atk. 

(b)  2  P.  Wms.  182.  235. 

(c)  I  Meri.  135.  (A)  Dick.  288. 

(<f)  3  Madd.  246.  CO  18  Ves.    114.      2  Alk. 

(«)19  Ves.  113.  391.     Dick.  113. 

(/)  12  Ves.  201.     19  Ves. 
113.    3  Atk.  557.    Dick.  733. 
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ried  in  before  the  Master  has  been  referred  for  Imperti- 
nence (a) ;  and  a  Bill  of  Costs  has  been  held  within  the 
Rule,  but  not  a  Petition  of  Appeal  (b).  > 

By  a  General  Order,  of  the  10th  of  March,  1818,  all  Re- 
ference  of  Answers  for  Insufficiency,  or  for  Scandal  and 
Impertinence,  or  for  Impertinence,  made  in  the  same  Cause, 
must  be  made  to  the  same  Master ;  and  where  Answers  of 
Defendants  have  been  referred  for  Scandal  and  Imperti- 
nence, or  for  Impertinence,  and  the  Covirt  shall  afterwards 
refer  the  same  for  Insufficiency,  the  latter  Reference  is  to 
be  made  to  the  same  Master,  as  on  the  former  Reference  (c). 
A  Reference  for  Scandal  or  Impertinence  is  obtained  by 
Motion  of  course,  or  by  Petition  to  the  Master  of  the  Rolls, 
for  an  Order  of  Reference  to  a  Master  to  look  into  the 
Bill,  Answer,  or  other  Proceeding,  and  to  certify  to  the 
Court  whether  it  be  scandalous  and  impertinent  or  not. 
The  Motion,  Paper,  or  Petition  answered,  must  be  left  at 
the  Register-Office,  and  the  Order  drawn  up,  passed,  and 
entered  there,  and  served  upon  the  adverse  Clerk  in  Court. 
The  Order  or  a  Copy  must  be  left  at  the  Master's  Office 
to  whom  the  Reference  is  directed,  and  a  Warrant  taken 
out  to  proceed  on  the  Reference,  and  served  on  the  ad- 
verse Clerk  in  Court,  and  the  Office-Copy  of  the  Bill  or 
Proceeding  referred  must  be  brought  by  the  Solicitor  to  the 
Master's  Office,  at  the  Time  appointed  by  the  Warrant: 
the  objectionable  Matter  must  be  stated  to  the  Master,  and 
read  to  him  out  of  the  Office-Copy :  sometimes  Counsel 
attend,  usually  the  Counsel  who  signed  the  Pleading  com* 
plained  of.     The  Master  upon  hearing  all  Parties,  exercises 
his  Judgment  upon  the  Pleading  or  Proceeding  referred, 
and  certifies  his  Opinion  thereon  to  the  Court     The  Certi- 
ficate is  in  the  Nature  of  a  Report,  of  which  he  prepares 
no  Draft ;  and  as  no  Objections  lie  to  the  Report,  it  requires 
no  Confirmation  by  the  Court.     A  Party  dissatisfied  with 
the  Master's  Determination,  may  take  the  Opinion  of  the 

(a)  2  Cox.  184.  (c)  3  Madd.  317.  1  Swanst 

(b)  1  J  a.  and  Wa.  327.  128. 
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Court  by  filing  Exceptions  to  the  Report,  and  bringing  it 
en  in  that  Shape  to  be  heard.     The  Master's  Certificate 
must  be  filed  at  the  Report  Office,  and  an  Office-Cop;  taken 
for  use :  if  the  Master  certifies  the  Bill  or  Proceedings  to 
be  scandalous  or  impertinent,  or  both,  and  his  Certificate  is 
not  excepted  to,  an  Application  as  of  course  must  be  made 
by  Motion  in  Court,  or  by  Petition  to  the  Master  of  the 
Rolls,  for  an   Order  of  Reference  back  to  the  Master, 
to    expunge    the    repudiated    Matter,    and  to   tax    the 
Party  complaining  his  Costs  occasioned  by  the  Reference: 
The  Order  must  be  drawn  up,  passed  and  entered,  at  the 
Register  Office,  and  served  upon  the  opposite  Clerk  in 
Court,  and  Instructions  given  to  the  Party's  Clerk  in  Court 
to  attend  with  the  Record  of  the  Bill  or  Answer,  or  Pro- 
ceeding complained  of  at  the  Master's  Office,  that  the  scan- 
dalous or  impertinent  Matter  may  be  expunged,  which  is 
done  by  the  Master  striking  his  Pen  through  the  Matter  so 
reported,  and  setting  his  Initials  against  the  Clauses  ex- 
punged.    The  Record  thus  purified  is  brought  back  by  the 
Clerk  in  Court,  and  replaced  upon  the  File  in  the  Six 
Clerks1  Office,  from  whence  it  was  taken.     The  Party  suc- 
ceeding in  the  Application,  and  to  whom  the  Costs  are  given 
by  the  Order  to  expunge,   must  make  out  and  leave  with 
the  Master  a  Bill  of  Costs,  and  take  out  and  serve  upon 
the  opposite  Clerk  in  Court  a  Warrant  on  leaving  the  Biliof 
Cost* ;  and  a  subsequent  Warrant  to  tax  the  Costs  of  the  Re- 
ference, and  if  the  other  Side  do  not  attend,  he  must  proceed 
ex  parte  (a),  for  which  Instructions  have  been  before  given. 
The  Bill  of  Costs  when  taxed,  must  be  certified  by  the 
Master,  and  the  Certificate  must  be  filed  at  the  Report 
Office,  and  an  Office-Copy  taken  from  thence.     For  Reco- 
very of  those  Costs,  a  Subpoena  must  be  obtained  by  leav- 
ing a  Praecipe,  in  the  following   Form,  at  the  Subpoena 
Office  in  the  Rolls  Yard,  producing  the  Office-Copy  of  the 
Master's  Certificate  to  shew  the  Sum  at  which  the  Costs  are 

-axed,  at  the  same  Time. 

(a)  Ante,  338. 
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Subpoena  William  Wiltshire  to  pay  five  Pounds.  Costs  to 

Daniel  Tymes,  Esq.,  or  Bearer. 
Tested  28th  June,  1824. 

John  Duncombe,  Solicitor, 

The  gross  Sum  allowed  for  taxed  Costs  is  stated  in  the 
Body  and  Label  of  the  Writ,  and  is  always  made  payable 
to  the  Party  or  Bearer,  whose  Receipt  will  be  a  Discharge  of 
the  Process.  The  Service  of  the  Subpoena  must  be  per- 
sonal, and  an  actual  Demand  of  the  Costs  made  at  the  same 
Time :  if  it  cannot  be  served  personally,  an  Order  must  be 
obtained  as  in  the  Case  of  an  absconding  Party  for  substi- 
tuting a  Service  upon  the  Party's  Clerk  in  Court,  or  at  his 
Dwelling  House  or  Place  of  Abode,  for  which  Directions 
have  been  given.  If  the  Party  neglect  or  refuse  to  pay  the 
Costs  upon  Service  and  actual  Demand  made,  an  Affidavit 
of  Service  of  the  Subpoena  upon  the  adverse  Party,  or  at 
the  Place  and  Manner  substituted  by  the  Order,  and  of  the 
Refusal  to  pay  them,  must  be  made  and  left  with  the  Clerk 
in  Court,  previous  to  any  Proceeding  and  Instructions  given 
for  making  out  an  Attachment  for  non-Payment  of  the  Costs, 
and  issuing  the  usual  Course  of  Process  of  Contempt  to 
enforce  obedience. 

The  Costs  of  Reference  for  Scandal  or  Impertinence 
abide  the  Event  (a) :  if  the  Master  reports  the  Proceeding 
to  be  scandalous  or  impertinent,  an  Order  to  expunge  and 
to  tax  the  Costs  of  the  Reference  follows  as  of  course ;  but 
if  the  Master  reports  it  not  impertinent,  a  similar  Order  may 
be  obtained  to  tax  the  Defendant's  Costs,  occasioned  by  the 
Reference,  and  for  the  Plaintiff  to  pay  such  Costs  when 
taxed  (&). 

Reference  of  Answer  for  Insufficiency. 

If  the  Plaintiff  conceives  an  Answer  to  be  insufficient  to 
the  Charges  contained  in  the  Bill,  he  may  take  Exceptions 
to  the  Answer,  stating  such  Parts  of  the  Bill  as  he  alleges 

<a)  Ord.  Can,  Be.  Ed.  167.         (J)  I  Meri.  132. 
Bea.  Costs.  245. 
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are  not  answered,  and  pray  that  the  Defendant  may  pat  in 
a  full  and  further  Answer  to  the  Bill  (a).  These  Excep- 
tions are  in  Writing,  and  they  comprise  those  particular 
Charges  in  the  Bill  to  which  the  Plaintiff  insists  no  An- 
swer has  been  given.  In  preparing  Exceptions,  care  should 
be  taken  that  all  the  Points  of  Insufficiency  are  embodied 
in  the  Exceptions ;  for  by  the  general  Rule  of  Practice,  a 
Plaintiff  is  not  allowed  to  add  to  or  alter  Exceptions  after 
they  are  filed  (6) :  if  the  Defendant  puts  in  an  inaufficieiit 
Answer  to  the  Exceptions,  the  Answer  must  be  referred  back 
upon  the  old  Exceptions  (c) ;  but  this  Rule  bends  to  Circum- 
stances, upon  a  clear  Mistake  accounted  for,  and  on  special 
Application,  leave  has  been  given  to  add  or  amend  Excep- 
tions upon  Payment  of  Costs  (d).  Where  there  are  two  or 
more  Defendants  who  put  in  separate  and  distinct  Answers, 
separate  Exceptions  must  be  filed  to  each  Answer  (e) ;  and 
where  Exceptions  were  taken  to  the  joint  Answer  of  two 
Defendants,  and  one  of  them  died,  the  Exceptions  were 
held  to  refer  to  the  Answer  of  the  Survivor  only  (f)  ;  and  a 
several  Answer  put  in  by  one  Defendant  and  reported  insuffi- 
cient, and  the  other  Defendant  putting  in  a  similar  Answer, 
insisting  upon  the  same  Matter ;  the  Court  brevi  Manu  de- 
cided upon  the  Insufficiency  of  the  Answer,  without  sending 
it  to  a  Master  (g).  Where  a  Defendant  demurs  or  pleads 
to  any  Part  of  the  Discovery  sought  by  the  Bill  and  An- 
swer likewise,  Exceptions  taken  to  the  Answer  before  the 
Demurrer  or  Plea  is  argued,  would  have  the  Effect  of 
admitting  the  Demurrer  or  Plea  (A)  ;  but  in  such  Case,  the 
Plaintiff  has  been  allowed  to  withdraw  the  Exceptions,  upon 
Payment  of  Costs,  without  Prejudice  to  filing  Exceptions, 

(a)  Red.  Tr.  Ch.  256.  Coop.         (d)  10  Ves.  284.  nous.     1 1 
PI.  319.  Ves.  580. 

(b)  Prac.  Reg.  Wy.    Ed.  (e)  Dick.  609. 
201.     11    Ves.   575.     Prax.          (/)  Dick.  255. 
Aim.  10.  *                                         (g)  Vern.  74. 

{<?)  1 1  Ves.  575 ,  {h)  3  P.  Wms.  325.    4  Bro. 

C.  C.256.    2Atk.  390. 
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if  the  Demurrer  or  Plea  should  be  allowed  (a) ;  but  if  the 
Demurrer  or  Plea  be  only  to  the  Relief,  and  not  to  any 
Part  of  the  Discovery,  Exceptions  may  be  filed  to  the 
Answer  before  the  Demurrer  or  Plea  is  argued  (&).  If  a 
Demurrer  or  Plea  is  filed  without  an  Answer,  and  is 
overruled,  the  Plaintiff  need  not  take  Exceptions,  but  the 
Defendant  must  answer  the  whole  Bill  as  if  no  Answer  had 
come  in  (c)  :  but  if  the  Demurrer  or  Plea  is  accompanied  by 
an  Answer  to  a  single  Fact,  even  to  a  Denial  of  Combina- 
tion merely,  and  the  Demurrer  or  Plea  is  over-ruled,  the 
Plaintiff  must  except  to  the  Answer  as  insufficient  (d).  As 
a  general  Rule  of  Practice,  Lord  Eldon  has  decided  that  if 
a  Plaintiff  excepts  to  an  Answer,  and  afterwards  moves  to 
amend  his  Bill,  k  operates  as  a  Waiver  of  the  Exceptions ; 
and  that  where  the  Plaintiff,  after  having  excepted  to  the 
Answer,  is  desirous  of  amending  the  Bill,  without  Prejudice 
to  the  Exceptions  previously  taken,  there  must  be  a 
special  Motion  to  that  Effect ;  but  an  Amendment  previous 
to  taking  Exceptions  by  merely  adding,  a  Defendant, 
requiring  no  further  Answer,  his  Lordship  held  an  excepted 
Case,  and  that  it  did  not  prevent  Exceptions  being  taken 
to  the  Answer  (e).  If  after  the  Answer  has  come  in  the 
Bill  is  amended  stating  a  new  Case,  repeating  some  of  the 
Interrogatories  to  the  original  Bill ;  it  has  been  held  upon 
Exceptions,  that  the  Defendant  must  answer  all  the  Interro- 
gatories, though  some  of  them  havp  been  before  answer- 
ed (/) ;  and  if  Exceptions  have  been  taken,  and  the  Bill  is 
Afterwards  amended,  and  the  Plaintiff  proceeds  upon  the 
Insufficiency  of  the  Answers  to  the  original  and  amended 
Bill,  he  must  proceed  upon  the  old  Exceptions  as  for  as 
they  apply  to  the  original  Bill  and  the  new  Exceptions,  as  to 

(a)  Red.  Tr.  Ch.  256.  3  P.         (<f)  Bunb.  123. 

Wins.  325.     13Ves.  85.  (OAmbLTO.     9  Ves.  315, 

(b)  3  P.  Wins.  327.  Dick.      12  Ves.  458. 
496.  602.     Red.  Tr.  Ch.  256.  (/)  3  fifadd.  66, 

(c)  Red.  Tr.  Ch.  256.  Cpop. 
PI.  321. 

Vol.  J.  8  k 
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the  new  Matter  introduced  by  Amendment.     And  the  Mas- 
ter  in  considering  the  Sufficiency  of  the  Amendments,  may 
give  his  Judgment  upon  the  Answer  to  the  Amendments, 
with  a   Reference  to  such  Parts  of  the  original  BUI  as 
apply  to  them  (a).     And  if  all  Answer  is  reported  insuffi- 
cient, and  the  Plaintiff  obtains  an  Order  to  amend,  and  for 
Defendant  to  Answer  the  Exceptions  and  Amendments  at 
the  same  Time,  he  must  answer  both,  before  he  can  move 
to  dissolve  an  Injunction,  though  granted  on  the  original 
Bill  (b) :  where  the  Answer  is  reported  insufficient  in  any  of 
the  Parts  excepted  to,  the  Defendant  must  answer  again 
to  those  Points  of  the  Bill  in  which  the  Master  conceives 
the  Answer  to  be  insufficient,  unless  by  excepting  to  the 
Report,  he  brings  the  Matter  before  the  Court,  and  there 
obtains  a  different  Judgment ;   but  if  the  Defendant  has 
insisted   on  any  Matter  as  a  Reason  for  not  answering, 
though  he  does  not  except  to  the  Report,  he  is  not  abso- 
lutely  precluded  from  insisting  upon  the  same  Matter  in  a 
second  Answer,  and  taking  the  Opinion  of  the  Court  whether 
he  ought    to  be    compelled  to  answer   farther    to   that 
Point  (c) :  the  Defendant  is  not  precluded  from  putting  hi  a 
second  Answer  pending  Exceptions  to  die  Suit  (d).     After  a 
Plaintiff  has  replied  to  a  Plea  or  Answer,  he  cannot  go  bad 
to  except  for  Insufficiency,  he  having  thereby  admitted  the 
Answer  to  be  sufficient,  however  imperfect  it  may  be  (eh 
To  refer  an  Answer  for  Insufficiency,  Instructions  with 
Copies  of  the  Bill  of  Answer  should  be  laid  before  Counsel, 
usually  the  Counsel  who  drew  the  Bill,  to  prepare  Exceptions 
to  the  Defendant's  Answer,  and  as  they  must  be  signed  by 
Counsel,  it  is  advisable  to  let  Counsel  prepare  the  Draft  (/), 
the  Form  of  which  will  be  found  in  another  Part  of  this 
Work  (g) :  the  Draft  settled  and  signed  by  Counsel  must  be 

(a)  1 1  Ves.  570.  (d)  1  Ves.  j.  87. 

(b)  Dick.  255.  (e)  Prac.  Reg.  Wy.  Ed. 
•  (c)  Red.  Tr.  Ch.  255.      2         (/)  6  Madd.  J 01. 

Ves.  291.      Coop.    PL  328!  (g)  Vol.  2,  Tif.  Exceptions. 

Coll.  jun.  191. 
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fair  copied  on  plain  Paper '  Draftwise*,  and  left  with  the 
Plaintiff's  Clerk  in  Court  to  file,  which  is  done  by  delivering 
them  over  to  the  adverse  Clerk  in  Court,  writing  thereon  pre- 
viously the  Day  of  the  Monthand  of  the  Year  when  delivered, 
which  is  termed  filing  Exceptions ;  the  Course  of  Practice 
requires  that  all  Exceptions  to  Answers  should  be  filed  in 
the  same  Term,  or  within  eight  Days  after  the  End  of  the 
Term  in  which   the   Answer   came  in:    if  the  Answer 
was  filled  during  the  Vacation,  the  Exceptions  must  be  filed 
within  the  first  eight  Days  of  the  next  ensuing  Term  (a) ; 
after  this  Period,  unless  the  Defendant's  Clerk  in  Court 
wijl  consent  to  accept  them,  the  Plaintiff  cannot  file  Excep- 
tions without  an  Order  to  file  them  nunc  pro  tunc ;  this  Order 
is  obtained  as  of  Course  by  Motion  in  Court,  or  more 
speedily  by  Petition  to  the  Master  of  the  Rolls,  See  Peli- 
tionSy  if  made  within  the  two  next  Terms  and  the  following 
Vacation  after  the  Answer  was  filed :    if  the  Answer  was 
filed  in  Trinity  Vacation,  the  Plaintiff  has  in  all  Cases  the 
next  Michaelmas  and  Hilary  Terms,  and  the  whole  of  the 
Hilary  Vacation  following  to  obtain  an  Order,  as  of  Course 
to  file  Exceptions  nunc  pro  tunc(b)9  whether  the  Bill  be 
for  Relief  or  merely  for  Discovery  (c) ;    after  that  Period 
has  elapsed,  Application  for  leave  to  file  Exceptions  must  be 
made  upon  Notice  supported  by  Affidavit,  accounting  for 
the  Delay,  and  stating  the  general  Facts  and  Circumstances 
upon  which   the  Application  is  made  (d) ;  and  where  an 
Answer  has  been  referred  and  reported  impertinent,  the 
Plaintiff  has  two  Terms  and  the  following  Vacation  from 
the  Date  of  the  Report,  within  which  he  may  move  to  file 
Exceptions  to  the  Answer  nunc  pro  tunc  (i).       After  a 
Report  of  Insufficiency,  and  a  Plea,  and  further  Answer 
put  in,  and  the  Plea  overruled,  an  Order  has  been  made 
under  Circumstances  to  file    Exceptions  to   the   Master'* 
Report,  nunc  pro  tunc  (/). 

(a)Ord.  Cane.  Bea  Ed.  181.  (d)  3  Atk.  19.  14  Ves.  530. 

(6)  (5  Ves.  823.  (e)  1  Meri.  1. 

(c)  1  Madd.  Rep.  526-  (/)  1  Madd.  Rep.  339. 

3e2 
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The  Exceptions  being  filed,  tbe  Defendant  is  allowed 
eight  Days  from  the  Delivery  of  the  Exceptions  to  Us 
Clerk  in  Court,  to  consider  whether  he  will  submit  to  put 
in  an  Answer  to  the  Exceptions ;  if  the  Defendant  submits 
to  answer  he  must  pay  twenty  Shillings  Costs  of  Submission, 
to  the  Plaintiff's  Clerk  in  Court,  and  he  may  then  obtain 
two  Orders  for  Time  to  answer  the  Exceptions ;  in  a  Town 
Cause  an  Order  for  a  Month,  and  another  Order  for  a 
Fortnight ;  in  a  Country  Cause  an  Order  for  six  Weeks, 
and  a  subsequent  Order  for  three,  but  upon  obtaining  the 
second  Order,  he  must  in  other  Cause  enter  his  Appearance 
with  the  Register  (a),  consenting  that  a  Sergeant  at 
Arms  shall  go  against  him,  as  upon  a  Commission  of 
Rebellion  returned;  but  a  Defendant  submitting  to  answer 
Exceptions,  is  not  intitled  to  further  Time  under  this 
Order,  if  he  has  previously  had  three  Orders  for  Time, 
and  consented  to  a  Sergeant,  upon  the  usual  Terms  (&). 

If  the  Defendant  does  not  submit  to  answer  the  Excep- 
tions, the  Plaintiff  after  the  Expiration  of  eight  Days  from 
the  Day,  of  Delivery  of  the  Exceptions  to  the  Defendant's 
Clerk  in  Court,  must  obtain  by  Motion  of  Course,  or  more 
conveniently  by  Petition  to  the  Master  of  the  Rolls,  an 
Order  of  Reference  to  a  Master  to  look  into  the  Plaintiff's 
Bill  and  the  Defendant's  Answer,  and  to  certify  whether  the 
Answer  be  sufficient  in  the  Points  excepted  to  or  not:  if 
the  Defendant  should  submit  in  this  Stage  to  answer  the 
Exceptions,  he  would  pay  thirty  Shillings  Costs :  but  if  the 
Plaintiff  proceeds,  the  Order  of  Reference  drawn  up,  passed, 
and  entered  at  the  Register  Office,  for  which  Instructions 
have  been  already  given,  must  be  served,  by  leaving  a 
Copy  of  the  Order  passed  and  entered  with  the  Defendant's 
Clerk  in  Court  or  his  writing  Clerk  at  his  Seat  in  the  Six 
Clerk's  Office,  shewing  the  original  Order,  at  the  Time  of 
Service ;  and  the  Order  or  a  Copy,  must  be  left  at  the 
Master's  Office,  to  whom  the  Reference  is  made ;  a  Warrant 

(a)  Qrd  Qano.  Bea.  Ed.  455.        (6)  8  Vet.  601. 
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to  proceed  upon  the  Reference  is  then  taken  out  and 
served  upon  the  Defendant's  Clerk  in  Court ;  on  Failure  of 
Defendant's  Attendance,  a  second,  and  lastly  a  third  and 
peremptory  Warrant  is  taken  out  and  served  as  before,  and 
attended  by  the  Plaintiff's  Solicitor :  if  the  Defendant  does 
not  attend  any  of  these  Warrants,  the  Service  of  the  three 
Warrants  upon  the  Defendant's  Clerk  in  Court  must  be 
verified  by  the  Oath  of  the  Person  serving  them,  to  author 
rize  the  Master  to  proceed  ex  parte  upon  the  Reference. 
If  the  Defendant's  Solicitor  attends  and  insists  upon  the 
Sufficiency  of  the  Answer,  it  may  be  advisable  for  the 
Plaintiff's  Solicitor  to  attend  by  Counsel,  to  support  the 
Exceptions,  and  for  this  Purpose  it  will  be  necessary  to 
furnish  him  with  a  Copy  of  the  Bill,  Answer,  and  Excep- 
tions (usually  the  Draft  of  the  Bill  prepared  and  signed  by 
him)  with  a  Fee  of  two  Guineas  for  the  first,  and  one  Guinea 
for  every  subsequent  Attendance,  but  this  must  always 
depend  upon  the  Nature  of  the  Cause.  Upon  the  Attendance 
before  the  Master,  the  Plaintiff's  Counsel  briefly  states  the 
Subject  of  the  Suit,  the  Matter  of  the  Bill  and  Prayer,  and 
then  opens  the  first  Exceptions  taken  to  the  Defendant's 
Answer;  the  Defendant's  Counsel  in  supporting  the  Answer, 
states  such  Part  of  it,  as  he  conceives  to  be  an  Answer 
to  the  Exceptions ;  the  Master  on  the  Discussion  must  give 
his  Judgment  on  each  Exception  (a)<  which  he  does  by 
allowing  or  disallowing  the  whole  or  Part  of  each  distinct 
Exception  as  it  is  opened  upon  Argument,  but  the  Master 
may  look  into  the  Materiality  of  the  Exceptions,  and  over- 
rule such  as  he  is  of  Opinion  are  immaterial  (6),  and  in 
this  Manner  he  must  dispose  of  the  whole  of  the  Exceptions 
referred.  When  all  Parties  have  been  heard  and  their  Argu- 
ment concluded,  the  Master  reports  his  Judgment  upon  the 
Exceptions  by  a  Certificate,  which  is  prepared  in  his  Office, 
and  when  signed  by  the  Master,  must  be  taken  by  the 
Solicitor  and  filed  in  the  Report  Office,  and  an  Office  Copy 

(a)  1  Ves.  &  Bea.  331.  (b)  Coop.  212. 
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taken  for  use.  This  Certificate  requires  no  Confirmation  by 
the  Court,  and  as  no  Draft  is  prepared,  no  Objections  to  it 
can  be  brought  in. 

In  Injunction  Causes  where  Exceptions  are  shewn  as 
cause  against  dissolving  the  Injunction,  and  the  Party  is 
put  to  procure  the  Master's  Report  in  four  Days,  the  Excep- 
tions must  be  left  as  before,  and  Warrants  taken  out  and 
made  good  Service  for  the  next  Day,  but  the  Time  is 
usually  enlarged  upon  the  Master's  certifying  that  the  Time 
is  too  short,  or  the  Solicitors  agreeing  that  the  Report  shall  be 
dated  withinthefour  Days,  and  givelonger  Timefor  the  Master 
to  consider  of  his  Opinion :  if  the  Answer  is  reported  insuf- 
ficient, and  the  Defendant  does  not  except  to  the  Master's 
Report,  he  must  put  in  a  further  Answer,  and  the  Plaintiff's 
Clerk  in  Court  then  calls  upon  the  Defendant's  Clerk  in 
Court  for  forty  Shillings  Costs  in  a  Town  Cause,  and  fifty 
Shillings  Costs  in  a  Country  Cause :  and  by  the  standing 
Orders  (a)  upon  a  second  Answer  reported  insufficient  three 
Pounds  Costs,  and  upon  a  third  Answer  so  reported  four 
Pounds,  and  after  a  third  insufficient  Answer  the  Defendant 
will  be  examined  upon  Interrogatories  and  stand  committed, 
and  pay  not  only  four  Pounds  Costs,  but  such  further  Costs 
as  the  Court  shall  direct ;  and  to  enforce  Payment  of  these 
Costs  the  Plaintiff  must  take  out  a  Subpoena,  by  leaving 
a  Praecipe  in  the  following  Form  at  the  Subpoena  Office  in 
the  Roll's  Yard,  and  producing  the  Master's  Report  of  the 
Insufficiency  of  the  Answer : 

Subpcenafor  Ralph  Leycester  to  pay  40*.  Costs  to 
George  Delves  or  Bearer. 

Kami,  Solicitor.  Aug.  12, 1824. 

These  Costs  are  always  made  payable  to  the  Bearer,  and  the 
Service  of  the  Process  must  .be  personal,  and  the  Costo  de- 
manded at  the  Time  of  Service,  and  if  any  Difficulty  arises 
in  the  Service  of  the  Process,  or  in  obtaining  Payment,  the 
Course  of  Proceeding  before  treated  of  must  be  followed. 

(a)  Ord.  Cane.  Bea.  Ed.  163.  317. 
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•  The  Defendant  must  put  in  a  further  Answer  in  eight 
Days,  which  he  may  be  compelled  to  do  by  a  Subpoena  to 
put  in  a  better  Answer,  obtained  as  the  last  Process,  by  leav- 
ing a  Praecipe  in  the  following  form  at  the  Subpoena  Office. 

Subpoena  for  Ralph  Leicester  to  put  in  a  better 
Answer  at  the  Suit  of  George  Delves,  return- 
able immediately. 

Kensit,  Solicitor.  AZth  Aug.  1824. 

This  Subpoena  is  always  returnable  immediately,  and  is 
served  upon  the  Defendant's  Clerk  in  Court ;  the  Defen- 
dant being  already  in  Court,  no  Appearance  is  entered,  but 
the  Defendant  must  Answer  in  eight  Days  (a)  after  Service  of 
the  Process,  and  if  the  Defendant  has  not  come  previously 
under  Terms  he  is  intided  of  course  to  one  Order  for  Time, 
the  General  Order  (£)  not  attaching  before  the  second 
Application  for  fTime  to  answer  an  Amended  Bill  or  after 
Exceptions  allowed  (c).  .  And  though  the  Defendant  is  in 
Contempt,  yet  where  sopae  of  the  Exceptions  to  his  Answer 
have  been  allowed  and  some  overruled,  if  the  Plaintiff 
excepts  to  the  Report  as  to  the  Exceptions  overruled,  and 
the  Defendant  to  those  which  the  Master  has  allowed; 
and  the  Court  has  allowed  the  Plaintiff's  Exceptions,  a&d 
disallowed  those  of  the  Defendant,  the  Defendant  must, 
in  such  case,  be  served  with  a  Subpoena  to  put  in  a  better 
Answer  (d) :  upon  a  second  insufficient  Answer,  Exceptions 
may  be  referred  immediately. 

If  either  Party  be  dissatisfied  with  the  Master's  Decision, 
he  may  take  the  Opinion  of  the  Court  by  filing  Exceptions 
to  the  Master's  Report,  Forms  of  which  will  be  found  in 
another  Part  of  this  Work  (e) ;  and  this  the  Defendant 
should  do  before  the  eight  Days  allowed  to  put  in  a  better 
Answer  are  expired,  afterwards  it  would  be  at  the  Risk  of 
an   Attachment;   the  Exceptions  drawn   or  perused  and 

(o)  Ord.    Cano.  Boa.    Ed,  (c)  17  Ves.  113. 

182.251.  (d)  Coop.  221. 

(b)  23  Jao.  1794.  (e)  Vol.  2,  Tit.  Exceptions. 
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signed  by  Counsel  fairly  transcribed  on  Paper  or  Parch- 
ment upon  proper  Stamp,  with  the  Counsel's  name  thereto* 
must  be  filed  with  the  senior  Register,  and  a  Deposit  of  five 
Pounds  made  at  the  same  Time,  and  a  Certificate  in  Writing 
of  the  Deposit  being  made  must  be  obtained  from  the  Register 
annexed  to  a  Petition,  see  Petitions,  and  for  an  Order  to  set 
down  the  Exceptions,  which  must  be  presented  to  the  Lord 
Chancellor,  and  left  with   his  Secretary,  Mr.    Farrer,  in 
Lincoln's  Inn  Fields,  a  Fee  of  10s,  is  paid  to  his  Lordship's 
Secretary  when  the  Petitiori  is  answered ;  the  Petition  must 
be  afterwards  left  at  the  Register  Office,  and  the  Order  for 
setting  down  the  Exceptions  drawn  up,  passed  and  altered, 
and  one  Shilling  paid  for  setting  them  down,  and  the  Order 
should  be  immediately  served  upon  the  adverse  Clerk  in 
Court:    and  here  it  should  be  observed  that  the  Order 
for  setting  down  the  Exception  suspends  all  further  Pro- 
ceedings until  the  Exceptions  are  heard;  but  the  mere 
filing  die  Exceptions  and  making  the  Deposit  will  not  stay 
the    Proceeding  upon  the  Report;    the  Solicitor  for  the 
excepting  Party  must  leave  a  Copy  of  the  Report  and  the 
Exceptions  with  the  Lord  Chancellor's  Gentleman  of  the 
Chamber  three  or  four  Days  before  the  Exceptions  come 
on  to  be  heard,  with  a  Fee  of  five  Shillings ;  and  an  Affida- 
vit of  Service  of  the  Petition  should  be  made  and  filed, 
and  an  Office  Copy  in  readiness  at  the  Hearing ;  and  the 
opposite  Side  would  act  prudently  in  being  prepared  with  an 
Affidavit  of  having  been  served  with  the  Order  for  setting 
down  the  Exceptions,  in  the  Event  of  the  Petitioner  not  ap- 
pearing to  support  his  Petition^;  each  Party  must  give  a  Brief 
of  the  Report,  with  Copies  of  the  Exceptions  to  Counsel,  and 
such  other  Instruction  as  may  be  thought  useful  to  support 
their  Case :  if  upon  the  Hearing  the  Exceptant  prevails,  and 
the  Court  allows  any  of  the  Exceptions,  an  Order  will  be 
made  to  return  him  back  the  Deposit ;  but  if  the  Report- 
appears  right  in  any  one  Instance  (a),  and  the  Exceptions 

(a)  I  Cox.  249.      4  Bro.  C.  C.  1. 
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ftffe  over-ruled,  the  other  Side,  to  whom  the  Deposit  is  to  b^ 
paid,  draws  up  the  Order,  and  upon  Production  of  which  td 
the  Register,  he  receives  from  him  the  Deposit,  deducting  a 
Poundage  of  five  per  Cent. ;  and  if  the  Court  should  give 
Costs  beyond  the  Deposit,  which  upon  Exceptions  to  Re- 
ports of  Insufficiency  of  Answers,  reutely  happens,  the 
Order  must  be  left  at  the  Master's  Office*  with  a  Bill  of 
the  Costs  of  the  Reference,  and  the  usual  Warrants  on 
leaving  and  to  proceed  taken  out,  served,  and  attended,  and 
the  Master's  Certificate  of  the  Costs  taxed,  filed  at  the  Re- 
port Office,  and  the  Costs  recovered  by  Subpoena,  for  which 
Instructions  have  been  before  given. 

Reference  qf  Title  in  Suits  for  specific  Performance. 

In  treating  of  interlocutory  Applications,  it  may  be  use- 
ful to  premise,  that  great  Delay  and  Expense  have  been 
spared  to  the  Suitor,  by  the  Court  allowing  that  to  be  done 
upon  Motion  (a)  which  could  formerly  have  been  accom- 
plished only  by  a  Decree ;  for  as  Lord  Eldon  remarks,  the 
Practice  is  altered  very  much  for  the  worse,  if  many  Mo- 
tions which  are  now  made  to  prevent  fruitless  Litigation,  do 
not  produce  the  Effect  of  terminating  the  Dispute  (6). 

In  Suits  for  the  specific  Performance  of  Contracts  for 
the  Purchase  of  Estates,  where  the  Record  raises  merely 
the  Question  of  Title,  and  the  latter  is  the  sole  Matter  in  dis- 
pute, both  Parties  agreeing  that  if  there  is  a  good  Title, 
there  ought  to  be  a  specific  Performance  of  the  Contract  ? 
the  Court  upon  a  summary  Application,  will  make  an  Order 
of  Reference  to  a  Master,  to  enquire  if  a  good  Title  can  be 
made  to  the  Estate  and  Premised  in  Question ;  and  the  in- 
terlocutory Order  made  on  this  Reference,  will  have  the 
Effect  of  a  decretal  Order,  as  if  the  Cause  had  been  regu- 
larly brought  on  to  a  Hearing,  and  a  Decree  pronounced  (c). 

(a)  14  Ves.  139.  (c)  1  Ves.  and  Bea.  224. 

(*)  1  Meri.  37*.  351.      1   Men.  19.  138.     2 

Ves.  and  Bea.  378. 
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The  Reference  may  be  extended  to  all  that  regards  the 
Title,  as  whether  it  appeared  by  the  Abstract  that  a  good 
Title  could  be  made  (a)  ;  and  if  the  Circumstances  made  it 
material,  the  Order  may '  contain  a  Direction,  that  if  the 
Master  finds  a  good  Title  can  be  made,  then  to  enquire 
when  such  good  Title  was  first  shewn  to  the  Purchaser ; 
but  if  the  latter  Direction  has  been  omitted,  no  second 
Order  for  such  Purpose  will  be  granted  before  the  Master 
has  made  his  'Report  (6).  The  Vice-Chancellor  has  ob- 
served, that  where  the  Circumstances  of  the  Case  make  it 
material,  on  Enquiry  when  a  good  Title  was  first  shewn  to 
a  Purchaser,  it  should  be  asked  for  in  the  first  Instance; 
but  that  although  in  Strictness  it  ought  not  to  be  made 
Part  of  the  Order,  for  that  if  the  Master  should  be  of 
Opinion  that  a  good  Title  could  not  be  made,  the  Direc- 
tion would  be  nugatory ;  yet  to  avoid  the  Expence  of  a 
second  Order  and  Report,  his  Honour  made  the  Order  as  to 
both,  and  the  Practice  is  so  settled  (c)  :  but  it  should  be  ob- 
served,, that  where  the  Title  is  the  only  Subject  of  Dispute 
between  the  Parties,  the  Court  will  not  on  Motion  make  an 
Order  for  a  Reference,  if  the  Performance  of  the  Contract 
is  resisted  on  other  Grounds  (d) ;  but  the  Court  will  sa- 
tisfy itself  that  the  latter  Objection  is  substantial,  where 
the  only  other  Ground  of  Objection  was,  that  the  Time  of 
taking  Possession  had  been  made  of  the  Essence  of  the  Con- 
tract, which  upon  looking  into  it,  did  not  appear  to  be  the 
fact  Lord  Eldon,  observing  that  the  Motives  inducing  a 
Party  to  enter  into  a  Contract,  are  not  to  be  considered, 
unless  expressed  in  the  Contract  itself,  held  that  the  Appli- 
cation for  the  Reference  came  within  the  Rule,  and  granted 
the  Order  (e) :  and  in  a  subsequent  Case,  where  the  Per- 
formance of  the  Contract  was  resisted  upon  other  Grounds 

(a)  I  Madd.  Rep.  21 1 .  (d)\2  Ves.  17.     1  Ves.  and 

(6)  3  Madd.  279.     2  Ves.     Bea.  1.  351.  516.    1  Meri.  19. 
and  Bea.  103.  104. 

(c)  3  Madd.  496.  (r)  1  Ja.  and  Wa.  419.     1 

Swanst.  551,noiis. 
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'than  mere  Defect  of  Title,  the  Court  looked  into  the 
Answer  to  Bee  if  those  other  Grounds  were  substantial  or 
frivolous  (a).  In  some  Instances,  to  the  Older  of  Refer- 
ence has  been  added  a  Direction  for  Compensation,  if  the 
Report  should  be  against  the  Title,  but  not  for  Indem- 
™ty  (&)  *  &nd  where  the  Reference  is  merely  to  look  into 
'the  Title,  Lofrd  Eldon  holding  the  Answer  not  necessary 
before  the  Reference  (c),  the  Order  has  been  made  .before 
Answer 9  upon  the  Plaintiff  undertaking  to  do  all  such  Acts 
Tor  the  Purpose  of  executing  what  the  Court  thinks  right, 
as  if  the  Answer  had  been  filed,  and  the  Cause  brought  on 
to  a  Hearing  (d),  the  Defendant  admitting  that  he 
has  no  Objection  to  the  specific  Performance,  upon  his  being 
indemnified  as  to  the  Tide  (e) :  but  if  the  Record  furnishes 
a  Question,  whether  there  ought  to  be  a  specific  Perform- 
ance, or  if  more  than  the  Title  is  in  Dispute,  a  Statement 
to  that  Effect  by  Defendant's  Counsel  upon  the  Applica- 
tion, has  been  held  sufficient  to  refuse  the  Reference  (f). 
Where  a  Defendant  objected  to  the  Title,  and  claimed  a 
'  Compensation  for  a  Deficiency  in  the  Quantity  of  Land 
sold,  the  Order  was  refused  (g) :  so,  if  the  Answer  upon 
Reasons  solid  or  frivolous,  insists  the  Agreement  ought  not 
to  be  executed,  unless  the  Objection  is  removed  by  Con- 
sent, no  Reference  will  be  made  (A).  The  interlocutory 
Order  made  on  these  Applications  operates  as  a  decretal 
Order ;  the  Plaintiff  cannot  dismiss  the  Bill  as  a  Matter  of 
Course,  but  he  is  in  the  same  Situation  as  if  a  Decree  to 
that  Effect  had  been  made  (i).  If  the  Plaintiff  does  not 
proceed,  the  Court  will  not  discharge  an  Order  to  dismiss 
for  Want  of  Prosecution,  but  leave  the  Plaintiff  at  Liberty 

'     (a)  1  Turn.  Rep.  78.  (/)  3  Madd.  470. 

(6)  1  Ves.  and.  Bea.  224.  (g)  1  Men.  19.     1  Ves.  and 

(c)  Ibid.  Bea.  516.    12  Ves.  17. 

\d)  1    Ves.  and  Bea.  224.  (A)  1  Ves.  and  Bea.  3.  352. 

3  Madd.  470.  (  i )  2  Ves.  and  Bea.  378. 

(e)  1  Meri.  372. 
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to  proceed  as  if  no  such  Order  bad  been  made  (a).  Where 
upon  a  Reference,  the  Report  was  against  the  Title,  a 
Doubt  was  entertained,  whether  the  Court  could  give  the 
Costs  of  the  Application  on  Motion,  or  by  setting  down  the 
Cause  for  further  Directions:  Lord  Eldon  observing,  that 
where  Suits  of  this  kind  had  gone  such  Length  on  Modem, 
it  would  be  mischievous  not  to  follow  it  up  in  the  same 
Wayjmade  an  Order  upon  Motion  to  dismiss  the  Bill  with 
Costs  (ft). 

To  obtain  an  Order  of  Reference  of  Tide,  a  Notice  in 
Writing  must  be  served  upon  the  Defendant's  Clerk  in 
Court  two  Days  previous  to  the  Motion,  of  the  Plaintiff's 
Intention  to  move  the  Court,  "  That  it  may  be  referred  to 
one  of  the  Masters  of  the  Court  to  enquire  and  state  to  the 
Court,  whether  the  Plaintiff  can  make  a  good  Title  to  the 
Estate  and  Premises  in  Question  in  the  Cause ;  and  in  Case 
the  Master  shall  find  that  a  good  Title  can  be  made  to  the 
said  Estate  and  Premises,  then  that  he  may  be  directed  to 
enquire  and  state  to  the  Court  when  it  was  first  shewn  that 
such  good  Title  could  be  made,  with  the  usual  Directions 
for  Production  of  Deeds,  Papers,  and  Writings,  and  Ex- 
amination of  Witnesses,  &c." 

A  Brief  of  the  Bill  and  Answer  (if  any  has  been  put  in) 
must  be  prepared  and  given  to  Counsel,  with  such  other 
Instructions  as  may  be  necessary,  and  Care  should  be  taken 
that  the  Notice  should  be  extended  to  an  Enquiry  as  to  the 
Time  when  a  good  Title  was  first  shewn  to  a  Purchaser  (c), 
and  an  Office-Copy  of  the  Affidavit  of  Service  of  the  No- 
tice should  be  in  Readiness  when  the  Question  comes  on: 
the  Solicitor  should  attend  with  the  Office-Copy  of  the  De- 
fendant's Answer,  and  all  other  material  Papers  and 
Documents,  and  be  prepared  to  give  such  Information  as 
the  Court  may  require.  The  Order  must  be  drawn  up  by 
leaving  the  Counsel's  Brief  with  the  Register,  and  passed 
and  entered  in  the  usual  Course,  and  a  Copy  of  the  Order 

(a)  2  Ves.  and  Bea.  377.  (c)  3  Madd.  280. 

(6)  19  Ves.  3*1. 
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left  at  the  Master's  Office,  to  whom  the  Reference  is  made, 
accompanied  by  a  State  of  Facts  collected  from  the  Case 
made  by  the  Bill  and  the  Admissions  in  the  Defendant's 
Answer;  and  any  other  auxiliary  Facts  and  Circumstances 
copied  Draft-wise,  and  a  Warrant  taken  out  on  leaving  the 
State  of  Facts  and  successive  Warrants  "  to  proceed  on  the 
State  of  Facts,"  taken  out  and  served  on  the  Defendant's 
Clerk  in  Court.  The  Defendant's  Solicitor  must  take  an 
Office-Copy  of  this  State  of  Facts,  and  the  Insolvent  Court 
Attorneys  would  act  wisely  in  paying  for  their  Office-Copies, 
if  they  expect  their  Attendance  to  be  allowed*  Witnesses 
may  be  examined  by  the  Plaintiff  in  Support  of  his  State 
of  Facts,  for  which  Instructions  have  been  already  given  {a)\ 
and  the  Defendant  may  cross-examine  those  Witnesses; 
but  in  general  Practice,  the  Defendant  is  not  allowed  to 
examine  Witnesses  in  chief,  under  the  Plaintiff's  State  of 
Facts  (6) ;  to  let  in  such  Evidence,  the  Defendant  must 
lay  a  Ground  by  bringing  in  a  State  of  Facts  pf  his  own 
preparing.  The  State  of  Facts  must  be  proceeded  upon,  and 
when  the  Master  has  gone  through  the  Enquiry,  a  Draft  of 
his  Report  will  be  prepared,  an  Office-Copy  of  which  must 
be  taken  by  the  Solicitors  for  both  Parties.  A  Warrant  on 
preparing  the  Draft  mupt  be  taken  out,  and  Warrants  to 
settle  the  Draft  taken  out  and  served  on  the  Defendant's 
Clerk  in  Court,  in  the  usual  Course ;  and  when  the  Master 
has  settled  the  Draft,  a  foiuvDay  Warrant  to  sign  the  Re- 
port must  be  taken  out  and  served  upon  the  Defendant's 
Clerk  in  Court ;  and  if  qo  Objections  are  brought  in,  the 
Master  will  sign  the  Transcript  of  his  Report,  which  the 
Party  in  whose  Favour  it  is  made  usually  takes  away  and 
files  in  the  Report  Office,  taking  from  thence  an  Office-Copy 
for  Use.  If  any  further  Proceedings  are  necessary,  the 
Cause  must  be  brought  on  for  further  Directions  in  the  usual 
Course,  for  which.  Instructions  have  been  before  given  (c) ; 

(a)  Ant.  pa.  339.  (c)  Ant  pa.  436. 

(6)  19  Ves,  596.  599, 
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but  where  the  Report'  is  against  the  Title,  the  Defendant 
may  by  special  Motion  dismiss  the  Bill  with  Costs,  without 
setting  it  down  for  further  Directions  (a). 

As  connected  with  Suits  for  specific  Performance  of  Pur- 
chases, may  be  considered  an  Application  by  Motion,  with 
Notice  for  Payment  of  the  Deposit  into  Court,  as  well  for 
Security  of  the  principal  Sum,  as  to  prevent  the  Loss  of 
Interest,  the  Risk  resting  wholly  with  the  Vendor ;  for 
although  the  Auctioneer  is,  to  a  certain  Extent,  the  Stake 
holder  for  Vendor  and  Vendee,  yet  as  to  any  Risk  regarding 
the  Deposit,  the  Auctioneer  is  considered  as  the  Agent  of 
the  Vendor,  and  any  Loss  incurred  would  fall  upon  the  latter 
only ;  but  the  Auctioneer  when  Party,  would  beallowed  by  the 
Order  todeduct  from  the  Deposit,  his  Costs  and  Expences  (4). 

Reference  of  a  Bill  of  Foreclosure. 
The  *tth  Geo.  2.  c.  20,  enacts,  That  where  any  Suit  shall 
be  brought  in  any  Court  of  Equity,  by  any  Person  having 
or  claiming  any  Estate  in  Land  or  Hereditaments,  by  Mort- 
gage to  compel  the  Defendants  to  pay  the  principal  Money 
and  Interest  due  on  such  Mortgage,  together  with  any  Sums 
due  on  any  Incumbrance  or  Specialty  charged  on  the 
Equity  of  Redemption  thereof;  and  in  Default  of  Pay- 
ment, to  foreclose  such  Defendant  of  the  Right  or  Equity 
of  redeeming  such  mortgaged  Lands  or  Hereditaments; 
the  Court  in  which  such  Suit  is  depending,  upon  Applica- 
tion by  the  Defendant  in  such  Suit,  having  a  Right  to  re- 
deem such  mortgaged  Lands  or  Hereditaments,  and  upon 
admitting  the  Right  and  Title  of  the  Plaintiff  in  such  Suit, 
may  before  such  Suit  shall  be  brought  to  hearing,  make 
such  Order  or  Decree  therein  as  such  Court  might  or  could 
have  made,  in  Case  such  Suit  or  Cause  had  been  regularly 
heard  before  such  Court ;  and  all  Parties  thereto  shall  be 
bound  by  such  Order  or  Decree,  as  if  made  by  such  Court 
at  or  subsequent  to  the  Hearing  of  such  Cause  or  Suit; 

(a)  19Ves.  351.  (b)\  Madd.   Rep.    S96.    4 

Madd.  239. 
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but  the  Act  does  not  extend  to  any  Case  where  the  Person 
against  whom  the  Redemption  is  prayed  by  Writing  under 
his  Hand,  or  of  his  Attorney,  Agent,  or  Solicitor,  to  be  deli- 
vered before  the  Money  is  brought  into  such  Court  of  Law, 
to  the  Attorney  or  Solicitor,  for  the  other  Side;  shall  insist 
either  that  the  Party  praying  a  Redemption  has  not  a  Right 
to  redeem,  or  that  the  Premises  are  chargeable  with  other 
or  different  principal  Sums  than  what  appear  upon  the  Face 
of  the  Mortgage,  or  shall  be  admitted  on  the  other  Side:  nor 
where  the  Right  of  Redemption  is  controverted  or  ques- 
tioned by  different  Defendants  in  the  same  Suit,  nor  to 
the  Prejudice  of  any  subsequent  Mortgagees  or  Incum- 
brancers. 

The  Defendant  is  entitled  under  this  Statute  to  an  imme- 
diate Reference,  by  a  summary  Application  upon  Petition  or 
on  Motion,  with  Notice  to  the  adverse  Clerk  in  Court, 
"  That  it  may  be  referred  to  one  of  the  Masters  to  take  an 
Account  of  what  is  due  to  the  Plaintiff  for  Principal,  In- 
terest,  and  Costs  at  Law  and  in  Equity,  upon  the  Mortgage 
in  the  Pleadings  mentioned;  and  that  upon  Payment 
thereof,  the  Plaintiff,  may  be  directed  to  assign  and  re- 
convey  the  mortgaged  Premises  to  the  Defendant,  or  to«uch 
Person  as  he  shall  direct  such  Conveyance  to  be  settled  by 
the  Master,  with  the  usual  Directions,  and  that  in  the  mean 
Time  all  Proceedings  at  Law  may  be  stayed. 

The  Course  of  Proceeding  under  the  Order  of  Refer- 
ence is  similar  to,  and  partakes  so  much  of  the  Proceeding 
under  a  Reference  of  Title  in  Suits  for  specific  Perform- 
ance of  Contracts,  that  a  Reference  to  the  one  may  serve  in 
the  ordinary  Course  as  Instructions. for  the  other:  but  it 
may  be  useful  to  subjoin,  that  if  a  Defendant  be  in  Con- 
tempt, he  cannot  be  heard  until  he  has  cleared  his  Con- 
tempt (a) ;  and  another  indispensable  Requisite  is,  that  the 
Bill  be  strictly  confined  to  a  mere  Foreclosure ;  if  any  other 
Subject  dehors  the  Mortgage  is  involved,  the  Statute  does 
not  apply  (ft) ;  nor  would  the  Court  make  any  Order,  if  by 

(a)  13  Ves.  560.  (&)  7  Ves.  489. 
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the  Proceedings  at  Law  the  Mortgagee  is  entitled  to  take  out 
Execution  (a).  It  may  not  be  improper  to  remark,  that  the 
Reference  is  considered  as  an  Admission  of  the  Mortgage, 
and  of  the  Principal  Money,  and  Interest  due,  so  much  so, 
that  the  Master  is  not  allowed  to  receive  any  Evidence  con- 
troverting those  Facts  (ft). 

It  remains  to  subjoin,  that  the  Act  giving  the  Effect 
of  a  Foreclosure  by  a  short  Order,  puts  the  Case 
exactly  in  the  Situation,  as  if  it  had  been  regularly  brought  to 
a  Hearing,  the  Intent  of  the  Act  being  to  give  the  Court 
Jurisdiction  to  enlarge  the  Time  for  Payment  on  the  usual 
Terms ;  upon  an  Application  for  farther  Time,  Lord  Eldon 
observing,  that  in  Suits  of  Foreclosure,  a  Court  of  Equity 
is  enabled  to  make  the  same  Order  as  upon  a  formal  Hear- 
ing, and  afterwards  act  as  in  Cases  of  that  Sort ;  and  that 
under  the  Act  he  was  authorized  to  make  the  like  Order, 
enlarged  the  Time  for  Payment  of  the  Mortgage  Money 
reported  due,  and  referred  it  back  to  the  Master  to  compute 
the  subsequent  Interest  and  Costs  (c). 

(a)  3  Ves.  and  Bea.  15.  (c)  Coop.  27-     9  Ves,  36, 

b)  4  Fes.  10ft, 


BILL  OF   COSTS 

FOR 

A  PLAINTIFF 
On  Proceedings  against  a  Peer  or  privileged  Person. 


MICHAELMAS  TERM,   1823. 


CHARGE,     I     TAX  OFF. 

£     S.     d.\£     S.     d. 

Taking  Instructions  for  Bill  0  18    4 

Drawing  Warrant  to  prosecute  and 

filling  up  same  on  Stamp        -        0    7    6 

Drawing  Bill  and  fair  Copy  (a),  fol. 

50  .  -  .  2  10    0 

To  Mr  Boupell  and  Clerk  therewith  2    4    6       0    2    6 

Attending  him  -  -  0    6    8 

Engrossing  Bill  -  -  15    0 

Paid  for  Parchment  and  Duty  0    8    6 

Paid  filing  same  -  •         0    7    4 

Drawing  Petition  to  the  Lord  Chan- 
cellor for  his  Letter  Missive,  en- 
grossing and  Duty  -  0    5    7 

Paid  answering  same,  and  for  Letter 

Missive  -  -  1    6    7 

Paid  for  Office  Copy  Bill,  to  serve 
on  the  Defendant  with  the  letter 
Missive  -  -  2  18    4 

Copy  of  the  Petition  to  serve  there- 
with -  -  -010 

Service  thereof  in  Town  -         0    5    0 

la)  See  preceding  Observations. 
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charge.      |    tax  art. 

£    s.    d.\£    $.    d. 


Term  Fee,  Clerk  in  Court,  and  So- 
licitor -  -  -  0  16    8 
Letters  and  Messengers            -  0    5     0 

HILARY    TERM,    1824. 

Praecipe  for  Subpoena  and  attending 
to  leave  same,  and  afterwards  for 
Subpoena 

Subpoena 

Service  thereof  at  Defendant's  House  0 

Drawing  and  engrossing  Affidavit  of 
Service,  Duty,  &c 

Filing  same,  and  Office  Copy 

The  Defendant  not  having  put  in 
his  Answer  in  Time,  Instructions 
for  Counsel  to  move  for  a  Seques- 
tration Nisi 

Fee  to  him  therewith 

Attending  him,  and  Court 

Paid  for  Order  and  Entry 

Copy  and  Personal  Service  thereof 

Term  Fee,  Clerk,  and  Solicitor,  the 
Defendant  having  obtained  an 
Order  for  Time 

Letters  and  Messengers 


0    6    8 

0    8    0 

0    2    6 

0.  7    7 

0    6     1 

0    2    4 

0  10    6 

0    6    8 

0    6    6 

0    5    0 

0  16    8 

0    5    0 

PRACTICAL  DIRECTIONS 

AND 

REMARKS, 

ON  THE 

FOREGOING  BILL  OF  COSTS. 


>/>**** 


#  When  a  Peer,  Peeress,  or  a  Lord  of  Parliament,  is  De- 
fendant :  since  the  Union  with  Ireland,  Irish  Peers,  with  the 
Exception  of  those  who  are  Members  of  the  House  of 
Commons,  being  entitled  to  Privilege  of  Peerage  (a)  ;  the 
Lord  Chancellor's  Letter  Missive,  requiring  an  Appearance  to 
the  Bill,  must  be  obtained,  and  served  on  such  Defendant ;  , 
with  an  Office-Copy  of  the  Bill,  signed  by  the  Six  Clerk,must 
be  left  with  the  Letter  Missive.  The  Letter  Missive  is  ob- 
tained by  Petition  to  the  Lord  Chancellor^  (see  Title,  u  Pe- 
tititmrj  The  Petition  is  left  with  Mr.  Fairer,  in  Lincoln's 
Inn  Fields,  the  Lord  Chancellor's  Secretary ;  he  will  get  it 
answered,  and  return  it  with  the  Letter  Missive. 

The  Letter  Missive,  together  with  a  Copy  of  the  Peti- 
tion, and  the  Lord  Chancellor's  Order  thereon,  upon  which 
the  Letter  is  grounded,  and  an  Office  Copy  of  the  Bill, 
signed  by  the  Six  Clerk,  must  be  left  with  the  Defendant 
personally,  or  at  his  Place  of  Residence.  If  the  Defendant 
neglects  to  enter  an  Appearance  within  the  Time  men- 
tioned in  the  Letter,  a  Subpoena  to  appear  and  answer 
must  be  obtained  ;  and  if  after  regular  Service  of  the  Sub- 
poena, he  does  not  enter  an  Appearance,  an  Affidavit  must 
be  made  of  the  Service  of  the  Letter  Missive  and  Subpoena, 
and  of  the  Copy  of  the  Petition  and  Bill,  on  which  a  Motion 
must  be  made  to  the  Court,  as  of  Course,  that  a  Sequestra- 
tion may  issue  against  the  Defendants  real  and  personal 

(a)  8  Ves.  601.     1  Ves.  and  B«a.  419. 

3f2 
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Estate.  On  this  Motion,  an  Order  will  be  made  for 
a  Sequestration ;  "  unless  the  Defendant,  being  personalty 
served  with  the  Order,  shall  within  eight  Days  after  Service, 
shew  Cause  to  the  contrary."  This  Order  nisi  must  be  per- 
sonally served  on  the  Defendant,  if  practicable;  but  the  Court 
on  being  satisfied  of  the  Impracticability  of  such  Seivice, 
by  an  Affidavit  of  the  Circumstances,  will  on  Motion,  make 
an  Order,  that  Service  of  the  Order  Nisi,  by  leaving  it  at 
the  Residence  of  the  Defendant,  shall  be  good  Service  (a). 
If  the  Defendant  does  not  enter  his  Appearance  within 
eight  Days  after  Service  of  the  Order  Nisi,  on  Certificate  of 
his  Default  from  the  Six  Clerk,  and  on  an  Affidavit  of  the 
Service  of  the  Order  Nisi,  the  Court  on  Motion,  will  make 
the  Order  absolute  for  a  Sequestration ;  the  Clerk  in  Court, 
having  the  Order  left  with  him,  and  being  furnished  with 
Commissioners4  Names,  will  make  out  the  Writ  of  Seques- 
tration, and  the  Commissioners  named  in  the  Writ  may  then 
sequester  the  real  and  personal  Estate  of  the  Defendant, 
and  this  Sequestration  will  not  be  discharged  until  the  Defen- 
dant has  cleared  hisContempt,byenteringan  Appearance, and 
paying  die  Costs  of  the  Sequestration.  When  the  Defendant 
has  appeared,  he  is  not  obliged  to  take  another  Office-Copy  of 
the  Bill,  but  may  file  his  Answer  from  the  Office-Copy 
served  on  him.  If  the  Defendant  fails  to  pat  in  his  An- 
swer in  Time,  an  Order  Nisi  for  a  Sequestration  may  in  like 
Manner  be  obtained,  which  being  served  as  before  directed, 
may  be  made  absolute,  on  a  Certificate  from  the  Six  Clerk 
that  the  Answer  is  not  filed,  and  upon  A  ffidavit  of  the  Service 
of  the  Order  Nisi,  together  with  a  Certificate  from  the 
entering  Register  of  no  Cause  having  been  shewn  against 
the  Order,  dated  on  the  Day  the  Motion  is  made.. 

(a)  5Ves.  113. 
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PLAINTIFFS  BILL  OF  COSTS, 

For  setting   dawn  a  Demurrer,  Flea,  and  Ansmer,  and 

Argument  of  Plea. 


IN  CHANCERY. 

"                       4 

Between  William  Wiltshire, 

Plaintiff, 

AND 

■ 

Richard  Tristram, 

DBFEN0ANT. 

TRINITY   TERM,   . 

1824. 

CHAROB.       1       TAX  Off. 

£   s.   d.  \    £   a.    d. 

PA  ID  for  Office-Copy  of  Defendant's 

Demurrer,  Plea,  and  Answer,  fol. 

46  -  -  -  -  2  18    8 

Drawing  and  engrossing  Petition  to 

set  down  Plea  for  Argument  0    6    7 

Paid  answering  same  -  0  10    0 

Attending  Register  to  draw  up  and 

enter  Order  -  0    6    8 

Paid  for  Order,  Entry,  and  Service  0  10  0 
Paid  setting  down  Plea  -        0    10 

Drawing  and  engrossing  affidavit  of 

Service,  Duty,  and  Oath  0    7    7 

Paid  filing  same,  and  for  Office-Copy  0  6  7 
Abbreviating  Bill,  Plea,  and  Answer, 

foL96        -      "     -  -  1  12    0 

Making  Copy  thereof  for  the  Lord 

Chancellor  -  .  1  12    0 

Paid  on  leaving  -  -  0  5  0 
Making  two  fair  copies  for  Counsel, 

8  Brief  Sheets  each            -            2  18  4 

To  Mr.  Sugden  therewith,and  Clerk  8    5  6 

Attending  him           -                        0    6  8 


0    6    7 
0  10    0 


0  10    0 
0    10 

0    7    7 
0    6    7 


1  12  0 
0    5  0 

2  18  4 
8  5  6 
0    6  8 


VOL.  I. 
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£  ••  *.  1 

£  «. 

d. 

To  Mr.  Roupell  and'Ckrk    -           t  4    6 

2    4 

6 

Atteodngibiim                     -          0-  8-  8 

fr  8 

f 

Attending  Court  Pka^Wdar>tti  aUniT 

fbranAn8wer,with  Liberty  to  except  10    0 

1    0 

0 

Paid  Court  Fees       -           •           0    6    0 

0    6 

0 

Paid  for  Order          .           -           0  1&;  0 

016 

0 

Patt  entering  same               --•          &  4fl  «v 

a  « 

0 

Attending  Register  to  don*  up  and 

entctMr            -          r           0    <f    8 

0    6 

8 

Drawing  and  fair  Copy  Exceptions, 

fol.  16                  -           .           0  16    0 

0  16 

0 

Fee  to  Mr.  Roupell  to  settle  atrf  sigtf  1    1    0 

Term  Fee,  Clerk,  and  Solicitor         0  16    8 

Letters  and  Messengers         -           0    5    0 

PRACTICAL  DIRECTIONS  AND  REMARKS 


GV 


DEMURRERS. 


In  considering  further  die  Nature  and  various  Modes  of 
Defence  to  Bills  (a),  it  may  be  a  convenient  Distribution  of 
the  Subject  here  to  observe,  that  whenever  any  Ground  of 
Defence  is  apparent  on  the  Face  of  the  Bill  itself,  either 
from  Matter  contained  in  it,  or  from  Defect  in  its  Frame,  or 
in  the  Case  made  by  it,  the  proper  Mode,  as  laid  down  by  the 
noble  and  learned  Author  so  often  referred  to,  is  by  Demur- 
rer ;  the  principal  Ends  of  which  are,  to  avoid  a  Discovery 
which  may  be  prejudicial  to  Hie  Defendant,  to  cover  a  defective 
Title 9  or  to  prevent  unnecessary  Expense:  if  no  one  of 
these  Ends  are  accomplished,  there  is  says  Lord  Redesdale* 
little  Use  in  a  Demurrer  (6). 

A  Demurrer  is  an  Allegation  of  a  Defendant,  which  ad- 
mitting the  Matters  of  Fact  (c)  alleged  by  the  Bill  to  be 
true,  shews  that  as  they  are  therein  set  forth,  they  are  insuffi- 
cient for  the  Plaintiff  to  proceed  upon,  or  to  oblige  the  Defen- 
dant to  answer  (d),  or  that  for  some  Reason  apparent  on  the 
Face  of  the  Bill,  or  by  the  Omission  of  some  Fact  which 
ought  to  be  contained  therein,  or  for  Want  of  some  Cir- 
cumstance which  ought  to  be  attendant  thereon,  the  Defen- 
dant ought  not  to  be  compelled  to  answer.     It  therefore 

(a)  Ant.  pa.  138.  (d)  Red.  Tr.  Cb.  87.  Prac. 

(*)  Red.  Tr.  Ch.  87.  Reg.  Wy.  Ed.  162. 

(c)  1  Ld. Rayra.  IS. 
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demands  the  Judgment  of  the  Court,  whether  the  Defen- 
dant shall  be  compelled  to  make  Answer  to  the  PlarotafTs 
Bill,  or  to  some  Part  to  which  the  Demurrer  applies  (a). 

Demurrers  are  distinguished  by  being  either  general  or 
special:  general,  where  the  Pleading  is  defective  in  Sub- 
stance, and  no  specific  Cause  Assigned :  special,  where  the 
Imperfection  is  pointed  out,  and  the  Objection  is  merely  to 
the  Form  of  the  Pleading.  A  Demurrer  admits  the  Facts 
alone,  that  are  well  pleaded  (ft),  without  the  Conclusion  of 
Law  (c) ;  and  it  also  expresses  the  several  Causes  of  De- 
murrer (d).  If  the  Demurrer  does  not  go  to  the  whole  Bill, 
it  must  clearly  express  the  particular  Parts  demurred  to  (e) ; 
for  as  a  very  valuable  Work  of  Practice  observes,  where  a 
Demurrer  is  accompanied  by  an  Answer,  the  Court  is  not  to 
be  at  the  Trouble  of  looking  into  the  Bill  and  Answer  to  see 
what  Is  covered  by  the  Demurrer,  especially  if  the  Answer 
has  been  excepted  to  (/).  If  a  Demurrer  is  general  to  the 
whole  Bill,  and  there  is  any  Part  of  the  Bill  uncovered,  it 
has  been  generally  considered  that  the  Demurrer  being  en- 
tire, must  be  over-r uled  (g) ;  but  although  the  same  Matter 
might  be  insisted  on  by  Answer  (A),  there  are  Instances  of 
allowing  a  Demurrer  in  Part  (♦).  A  Defendant  may  put 
in  separate  Demurrers  to  separate  and  distinct  Parts 
of  a  Bill,  for  separate  and  distinct  Causes  (k);  for 
the  same  Ground  of  Demurrer  frequently  will  not  apply 
to  different  Parts  of  a  Bill,  though  the  whole  Bill  may  be 
open  to  a  Demurrer.  In  such  Case  one  Demurrer  may  be 
over-ruled  on  Argument,  and  another  allowed  (/),  for  it  is 

(«) Coop.  1 10.  3P.  Wros.80.  (g)\  Ves.248. 1  SwskLAM. 

(6)  1  Yes.  436.  1  Ves.j.289.  (A)  2  Ves.  357.   1  Ack.  451. 

(c)Ld.Rayra.  18.    3  Men.  11  Yes.  70. 

503.  (0  2  Eq.  Ca.  Abr.  759.    3 

(d)  On).  Cane.  Be.  EcL  1.  Bro.  P.  C.  538. 

1  Atk.  543.  (k)  3  P.  Wins.  149.  I  Alt. 

(e)  2  Yes.  451.   2  Soli,  and     514. 

Lefr.  207.     Red.  Tr.  Ch.  171.         (/)  3  P.  Wins.  148.  Red.Tr. 
(/)  2  Madd.  Cb.  283.  Cb.  174. 
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no  Objection  to  the  Allowance  of  a  Demurrer  to  Part  only 
of  a  Bill,  where  the  Answer  goes  to  the  Residue,  that  the 
Demurrer  is  equally  applicable  to  the  whole  Bill  (a) :  where 
a  Demurrer  is  general  to  the  whole  Billl,  an  Answer  to  Part 
of  the  Bill  is  inconsistent,  and  over-rules  the  Demurrer,  it 
being  decided,  that  if  a  Defendant  answers  to  any  Part  of 
the  Bill  to  which  he  has  demurred,  he  waives  the  Benefit  of 
the  Demurrer  (6) :  or  if  he  pleads  to  any  Part  of  a  Bill  be- 
fore demurred  to,  the  Plea  will  over-rule  the  Demurrer  (c); 
and  a  Demurrer  over-ruled,  is  never  allowed,  as  a  Plea  fre- 
quently is,  to  stand  for  an  Answer  (d).    Lord  Thurlow  laid 
down  a  general  Rule,  which  has  been  followed,  that  a  De- 
murrer, if  good  to  the  Relief  prayed,  is  good  also  to  the 
Discovery  sought  for  the  Purpose  of  Relief,  which  Lord 
Alvanley  termed  one  of  the  wisest  Rules  ever  established  (*). 
But  a  Work  of  Merit  observes,  that  a  Defendant  may 
waive  the  Rule,  and  demur  to  the  Reltef,  and  answer  to  the 
Discovery  (/) ;  but  he  cannot  answer  the  Discovery  in  Part 
and  demur  to  Part  (g)9  nor  can  he  demur  to  the  Discovery 
only,  and  not  to  the  Relief  (A),  for  he  may  be  entitled  to 
Relief  not  through  the  Discovery,  and  obtain  a  Decree, 
though  he  has  not  established  his  Right  through  the  Defen- 
dant's Answer  (i).    A  Demurrer  cannot  be  good  in  Part, 
and  bad  in  Part  (*) :  if  it  extends  to  Relief  to  which  the 
Party  is  entitled,  it  will  be  bad,  though  there  is  some  Relief 
to  which  he  is  not  entitled  (J) :  but  if  the  Plaintiff  relies 
upon  the  Sufficiency  of  the  Bill,  or  is  advised  that  the  De- 
murrer is  defective,  he  may  take  the  Judgment  of  the 
Court ;  or  if  by  amending,  he  can  remove  the  Ground  of 
Demurrer,  he  may  obtain  an  Order,  as  of  course,  by  Motion 

(a)  1  Cox.  416.  (g)  2  Atk.  157. 

(£)2Atk.l57.  3  P.Wms.79.         (A)  2  Bro.  C.  C.  124. 

(c)  2  Atk.  282.  Red.  Tr.         (t)  1  Swaust  294. 

Ch.  171.  (£)  1  Atk.  451.  2  Aik.388. 

(d)  3  Atk.  530.  5  Ves.  1 73. 

(e)  3  Ves.  347.  (/)  17  Vcs.  213. 
(/)1  Ves.2. 2Madd.Ch.286. 
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or  Petition  to  the  Master  of  the  Rolls,  on  payment  of  20s. 
Costs,  before  the  Demurrer  is  set  down  to  be  argued,  or  after 
it  is  set  down,  upon  Payment  of  the  additional  Costs  of  the 
Order  for  setting  it  down  (a) :  or  if  the  Demurrer  is  set 
down  and  submitted  to,  or  withdrawn,  5L  Costs  (6) :  after 
a  general  Demurrer  has  been  argued  and  allowed,  the  Bill  in 
strictness  is  out  of  Court,  and  cannot  regularly  be  amend- 
ed (c) ;  but  where  the  Demurrer  is  the  Want  of  Parties, 
Leave  is  usually  given  to  amend  upon  Payment  of  Costs, 
instead  of   deciding  upon  the  Demurrer  (of).     Where  a 
Demurrer  has  been  allowed,  if  any  Part  of  the  Bill  is  left 
untouched,  the  whole  Bill  is  open  to  AmendmeBt.     A  De- 
murrer being  in  general  founded  on  Matter  of  Form,  is  not 
in  general  a  Bar  to  a  new  Bill,  but  if  it  has  been  decided 
upon  the  Merits,  the  Decision  may  be  pleaded  in  Bar  of 
another  Suit  (e).    After  an  Answer  to  the  original  Bill,  if 
the  Plaintiff  amends,  unless  he  makes  a  new  Case,  a  De- 
murrer will  not  lie ;  but  whether  the  Demurrer  should  be 
taken  off  the  File  or  over-ruled,  seems  not  to  have  been 
decided  (/).     It  remains  to  observe,  that  a  Bill,  which  if  all 
the  Parts  were  disclosed,  would  be  open  to  a  Demurrer, 
may  be  so  artfully  framed,  as  to  avoid  a  Demurrer;  a 
Defendant  must  in  such  Case  resort  to  a  Plea,  under  which 
he  may  allege  Matter,  which  if  it  appeared  on  the  Face  of 
the  Bill,  would  be  good  Cause  of  Demurrer ;  for  what  is  a 
good  Defence  by  Plea,  may  frequently  be  good  by  Demur- 
rer, if  apparent  on  the  Bill  (g). 

The  Defendant  by  the  Course  of  General  Practice,  has 
eight  Days  exclusive  of  the  Day  of  Appearance,  to  plead, 
answer,  or  demur ;  and,  as  laid  down  by  Lord  Thurlow, 
until  the  Defendant  is  affected  with  Process  of  Contempt 
actually  issued,  or  an  Order  for  Time  has  been  obtained,  he 

(a)  Prac.    Re£.   Wy.    Ed.  (rf)  2  Cb.  Ca.  197. 

164.     1  Ves.  j.  448.  (e)  Red.  Tr.  Ch.  175. 

(6)  6  Ves.  586.    9  Ves.  221.  (/)  1  Cox.  360. 

(c)  Red.  Tr.  Ch.  1 75.  (g)  Red.  Tr.  Ch.  176. 
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may  file  a  general  Demurrer  to  the  Bill  (a)  :  but  in  an 
Injunction  Cause,  if  after  the  eight  Days  have  expired,  the 
Defendant  elects  to  have  an  Injunction  taken  against  him, 
upon  an  ordinary  Dedimus  to  take  his  Answer,  though  he 
is  not  in  Contempt,  Lord  Eldon  has  expressed  a  decided 
Opinion,  that  the  Defendant  cannot  demur  alone  (b).  And 
if  the  Defendant  obtains  the  usual  Order  to  plead,  answer 
or  demur,  not  demurring  alone,  he  cannot  file  a  Demurrer 
unaccompanied  by  an  Answer ;  but  he  may  put  in  an. 
Answer  and  Demurrer,  and  the  Admission  in  the  Answer  of  a 
single  Fact,  though  in  other  Respects  the  Answer  is  very  in- 
sufficient, has  been  held  within  the  Terms  of  the  Order 
not  to  demur  alone  (c),  but  a  mere  Denial  of  Combination 
has  not  been  so  considered  (d).  A  Demurrer  put  in  under  an 
Order  for  Time  to  answer  only,  would  be  ordered  to  be  taken 
off  the  File  (e).  And  if  the  Defendant  through  Inadvertence, 
has  obtained  an  Order  for  Time  to  answer  only,  it  will  not 
be  extended  to  the  Terms  of  the  usual  Order  (/).  Recently 
where  the  Defendant  having  been  attached  for  Want  of 
Answer,  after  the  usual  Orders  to  plead,  answer,  or  demur, 
not  demurring  alone,  put  in  a  Demurrer  and  Answer,  they 
were  both  ordered  to  be  taken  off  the  File  (g).  And  an 
Order  for  a  Messenger  before  the  Demurrer  and  Answer  (of 
which  the  Plaintiff  had  bespoken  an  Office  Copy)  had  been 
actually  taken  off  the  File  was  discharged  with  Costs:  and  so 
an  Answer  and  Demurrer  filed  after  a  peremptory  Order 
for  three  Weeks  further  Time  to  answer,  following  an 
Order  for  a  Month  to  plead,  answer,  or  demur,  not  de- 
murring alone  (h)  has  been  suppressed  (i).   By  the  standing 

(a)  3  Bro.  C.  C.   372.     2  («)  Coop.  110. 

Cox.  268.  (/)  1  Ves.  and  Bea.  181. 

(6)3  Meri.  3(M.  (g)   1  Swans.  185.  189.      1 

(<•)  9  Ve».  178.   11  Ves.  73.  WiK  C.  C.  46$, 

(d)  1  Bro.C.  C.  78.      2  P.  (h)  Ibid. 

VVms.  286.     8  Ves.  526.     10  (i)  18  Ves  297. 
Ves.  447. 
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Orders,  after  a  Contempt  duly  prosecuted  to  an  Attachment 
with  Proclamation  returned,  no  Plea  or  Demurrer  shall  be 
admitted  but  upon  Motion  and  Affidavit,  satisfying  the  Court 
of  the  Cause  of  Delay  (a);  qnd  after  an  Attachment  for 
Want  of  Answer,  a  Defendant  can  put  in  an  Answer  only, 
and  not  a  Demurrer  and  Answer :  by  the  Course  of  the 
Court,  a  special  Commission  to  take  the  Plea,  Answer,  or 
Demurrer,  is  not  granted  after  a  Contempt  (4) ;  and  by  a 
late  Decision,  where  a  Demurrer  has  been  over-ruled,  Lord 
Eldon  decided  that  Time  to  answer  can  be  obtained  only  on 
a  special  Application  (c).  If  a  Defendant  be  brought  up  by 
Habeas  Corpus,  to  put  in  an  Answer,  he  cannot  demur 
without  Leave  of  the  Court ;  if  he  does,  the  Demurrer  will 
be  quashed  (d) ;  but  a  Defendant  standing  out  to  a  Seques- 
tration, has  been  allowed  to  demur  (e). 

The  Defendant's  Solicitor  having  entered  an  Appearance, 
by  his  Clerk  in  Court,  and  obtained  from  him  an  Office- 
Copy  of  the  Bill,  would  act  prudently  in  advising  with 
Counsel  upon  the  Nature  of  the  Suit,  and  the  proper 
Grounds  of  Defence.  Whether  a  Bill  may  be  demurred  to, 
being  sometimes  a  Subject  of  serious  and  anxious  Conside- 
ration, and  the  Preparation  of  a  Demurrer  requiring  great 
Attention,  it  seems  in  all  Cases  advisable  to  take  the  Opinion 
of  Counsel;  and  if  from  any  Defect  in  Form  or  Substance, 
the  Bill  may  be  open  to  a  Demurrer,  and  as  the  Orders  of 
Court  direct  that  all  Demurrers  must  be  signed  by  Coun- 
sel (  /*),  Instructions  should  be  given  to  Counsel  to  prepare 
the  requisite  Demurrer ;  and  when  the  Draft  has  been  settled 
and  signed,  the  Solicitor  must  make  an  Engrossment  of  it 
upon  Parchment,  setting  the  Counsel's  Name  at  the  Foot; 
and  as  a  Demurrer  is  never  put  in  upon  Oath,  it  will  be  suf- 
ficient todeliver  the  Engrossment  notsigned  by  the  Party  to  the 

(a)  Ord.  Cane.  Bea. Ed.l 78.  (<?)  3  Madd.  194.      1  Tarn. 
Prac.  Reg.  Wy.  Ed.  163.  Rep.  253.   ]  Sim.  andStu.469. 

(b)  3  Madd.  42.     3  Madd.  W)  Prac.  Reg.Wy.  Ed.165. 
190.  (e)  Dick.  30.                   * 

C/)Ord.Canc.  Be.Ed.  127. 
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Defendant's  Clerk  in  Court  to  be  filed,  the  standing  Orders 
requiring  all  Demurrers,  &c*  to  be  entered  with  the  Register 
within  eight  Days  after  filing,  without  making  any  Deposit, 
as  upon  Exceptions:  if  the  Defendant's  Clerk  in   Court 
should  neglect  to  enter  the  Demurrer  within  that  Period, 
the  Demurrer  would  be  disallowed  as  of  Course  (a).  A  severe 
Practiser  upon  Search  at  the  Register  Office,  finding  no 
Entry  of  the  Demurrer  there,  would  be  strictly  regular  in 
taking  out  a  Subpoena  for  40*.  Costs  (6),   and  also  a 
Subpoena  10  make  a  better  Answer  (c),  and  proceeding  by 
Process  of  Contempt,  as  if  no  Answer  had  been  filed ;  but 
the  Irregularity  of  the  Clerk  in  Court  would  subject  him 
to  the   Costs  occasioned  by  his  Neglect,  and  the  Court 
would  visit  him  with  the  Costs  of  the  Application  to  restore  it. 
If  the  Demurrer  is  regularly  entered,  either  Side  may  obtain 
an  Order  for  setting  it  down  to  be  heard ;  for  this  Purpose 
a  Petition,  (see  Petitions)  must  be  left  with  Mr.  Fairer,  the 
Lord  Chancellor's  principal  Secretary,  at  his  Office,  in 
Lincoln's  Inn  Fields,  with  a  Fee  of  10*. ;  when  the  Petition 
is  answered  (which  in  strictness  it  ought  to  be  the  Day  it 
is  presented,(d)  )  the  Petition  must  be  taken  to  the  Senior 
Register,  and  the  Order  for  setting  down  the  Demurrer 
drawn  up,  passed  and  entered,  and  1*.  paid  for  setting  it 
down  in  his  Lordship's  Paper  for  Argument;  the  Order 
must  be  served  upon  the  adverse  Clerk  in  Court,  two  or 
three  Days  before  the  Day  appointed  for  hearing,  by  deli- 
vering to  and  leaving  with  the  Clerk  in  Court,  or  with  his 
Writing  Clerk  at  his  Seat  in  the  Six  Clerks'  Office,  a  Copy 
of  the  Order,  shewing  the    original   Order  passed    and 
entered.    Copies  of  the  Bill  and  Demurrer  must  be  made 
and  left  with  the  Lord  Chancellor's  Gentleman,  two  or 
three  Days  before  the  Demurrer  is  appointed  to  be  heard, 
with  a  Fee  of  5*.      The  Bill  and  Answer  must  be  fair 

» 

(a)  Ord.  Cane.  Be.  EJ.  77.  (c)  Ant.  pa.  791. 
174.     .3  Bro.  C.  C.  372.  (d)  3  Meri.  13. 

(b)  Ant.  pa   700. 


814         PRACTICAL  DIRECTIONS  AND 

copied,  brief-wise,  aiid  delivered  to  Counsel,  and  an  Office 
Copy  of  the  Affidavit  of  Service  of  the  Order  for  setting 
down  the  Demurrer,  should  be  in  readiness  upon  the  Hear- 
ing.   Here  it  may  be  useful  to  observe,  that  if  the  Plaintiff 
has  not  an  Affidavit  of  Service  of  the  Order  for  setting 
down  the  Demurrer,  the  Cause  may  be  struck  out  of  the 
Paper ;    but  if  an  Affidavit  of  Service  is  produced,  that 
authorizes  the  Court  in  the  Absence  of  the  Defendant  not 
to  over-rule  the  Demurrer,  but  to  hear  the  Plain  tiff  (a); 
if  for  Want  of  Appearance  it  is  struck  out  of  the  Paper,  it 
cannot  be  set  down  again  without  an  Order,  which  may  be 
obtained  on  Motion  (b).      The  Party   setting  down  the 
Demurrer  should  attend  the   Hearing  with  the  requisite 
Office   Copies  of  the  Pleadings,  and  if  upon  Argument, 
the  Demurrer  is  over-ruled,  the  Order  made   upon  the 
Hearing  must  be  drawn  up  by  the  Plaintiff's  Solicitor,  and 
passed  and  entered  at  the  Register  Office,  and  on  over- 
ruling the  Demurrer,  the  Defendant  pays  5/.  fixed  Costs, 
and  by  the  late  Orders  of  Court,  such  further  Costs  to  be 
taxed  by  the  Master,  as  the  Court  thinks  fit  to  award  (c), 
and  the  latter  Costs  have  been  given,  though  not  applied  for 
till  three  Months  after  the  Hearing  (d) ;  but  an  Application 
to  extend  those  Costs  to  the  full  Costs  of  Suit  has  been 
refused(e).  In  some  Cases  no  Costs  are  given;  if  further  Costs 
are  directed,  the  Order  with  a  Bill  of  those  Costs  must  be  left 
at  the  Master's  Office,  to  whom  they  are  referred ;  the  usual 
Warrants  taken  out  on  leaving  the  Bill  of  Costs,   and  to 
tax,  and  the  Master's  Certificate  of  the  Taxation  filed  at  the 
Report  Office,  and  an  Office  Copy  taken  for  use.     These 
Costs  are  recovered  by  a  Subpoena,  for  which  a  Praecipe  must 
be  left  at  die  Subpoena  Office  in  the  Rolls'  Yard,  produc- 
ing the  Order,  or  if  taxed  the  Masters  Report,  for  which 

{a)  1  Swanst.  55t.  (d)  1   Madd.    Rep.  32.     2 

(6)  4  Madd.  403.  Madd.   Rep.  240.     4   Madd. 

(c)  Ord.  Cane.  Be.  Ed. 330.  48.    Bea.  Costs.  283. 
456.     1  Ve*.  &  Bea.  307.  (e)  2  Madd.  Rep.  348. 
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Instructions  have  been  given  (a).  Where  a  Demurrer  wan 
allowed  by  a  common  Law  Judge  sitting  for  the  Lord 
Chancellor,  and  the  Order  was  afterwards  reversed,  the 
Costs  were  ordered  to  be  refunded  (6).  In  an  early  Stage 
the  Defendant  has  been  allowed  to  withdraw  his  Demurrer 
upon  Payment  of  Costs,  and  if  set  down,  to  be  argued  upon 
Payment  of  taxed  Costs  (c).  If  the  cause  of  Demurrer  on 
the  Record  will  not  hold,  the  Defendant  may  at  the  Bar  ore 
terms  assign  other  Cause  (d),  but  not  upon  a  Ground  which 
he  has  not  made  the  Subject  of  Demurrer  on  the  Record  (e) ; 
and  a  modern  Work,  of  distinguished  Merit,  states  that 
Costs  are  not  allowed  to  either  Party  upon  allowing  a  Demur- 
rer ore  tenus  (/).  Upon  ovei  -ruling  a  Demurrer  to  the 
whole  Bill,  the  Defendant  ha*  by  Leave  of  the  Court  been 
allowed  to  put  in  a  Demurrer  less  extended  (jr),  or  to  make  a 
new  Defence  by  Plea.  If  the  Demurrer  is  accompanied  by 
an  Answer  upon  over-ruling  the  Demurrer,  Exceptions  must 
be  taken  to  the  Answer,  and  proceeded  upon  in  the  usual 
Course,  and  as  a  Demurrer  over-ruled  is  never  allowed, 
like  a  Plea,  to  stand  for  an  Answer  (h) :  if  no  Plea  or 
Answer  has  been  put  in,  the  Plaintiff  must  take  the  usual 
Course  to  compel  an  Answer  to  the  whole  Bill,  as  if  no 
Defence  had  been  made  (i).  After  a  general  Demurrer 
has  been  argued  and  allowed,  the  Bill  is  in  strict  Practice 
out  of  Court,  and  the  Defendant  may  give  Notice  to 
dismiss  for  Want  of  Prosecution  ;  and  he  is  entitled  to  SI. 
Costs  from  the  Plaintiff,  to  be  recovered  by  the  like  Pro- 
cess of  Subpoena  before-mentioned. 

(a)  Ant.  pa.  783.  \e)  J 7  Ves.  213. 

(b)  I  Ves.  542.  2  Vrs.  100.  (/*)  Beam.  Cost*.  223. 
Dick.  148.  (£)  II  Vos.68. 

(c)  6  Ve*.  586.  (h)  3  Atk.  530. 

\d)  3  P.  Wins.  370.  (i)  Rod.  Tr.  Ch.  250. 
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PLEAS. 


The  Defence  proper  for  a  Plea,  which  has  been  described 
as  a  special  Answer,  shewing  or  relying  upon  one  or  more 
Things  as  Cause  why  the  Suit  should  be  either  dismissed, 
delayed,  or  barred  (a),  should  be  such  as  reduces  the  Cause 
or  some  Part  of  it  to  a  single  Point,  and  from  thence  creates 
a  Bar  to  the  Suit,  or  to  the  Part  to  which  the  Plea  applies. 
A  Writer  of  high  Character,  in  treating  of  the  Nature  of 
Pleas,  has  considered  the  first  Requisite  of  a  Plea  (&),  whe- 
ther considered  as  a  Part  or  a  Consequence  of  its  Defini- 
tion, that  generally  speaking,  it  brings  new  Matter  before 
the  Court  (c) :  on  this  Ground,  a  Plea  of  a  Sentence  of  the 
Admiralty  Court  recited  in  the  Bill,  was  overruled,  as  bring- 
ing no  new  Matter  on  the  Record  (d).  A  Plea,  says  Lord 
Redesdale,  rests  on  some  Point  founded  on  Matter  stated 
in  the  Plea ;  and  as  it  rests  on  that  Point  merely,  it  admits 
for  the  Purpose  of  the  Plea,  the  Truth  of  the  Facts  con- 
tained  in  the  Bill,  as  far  as  they  are  not  controverted  by 
Facts  stated  in  the  Plea  (e) ;  and  as  the  End  of  a  Plea  is  to 
reduce  the  Cause,  or  the  Part  covered  by  it,  to  a  single 
Poini9  constituting  a  Ground  why  the  Suit  should  be  dis- 

(a)  Prao.    Reg.   Wy.   Ed,  ( d )    1    Bro.  C.  C.  56.    2 

324.  Red.  Tr.  Cli.  1 77.  Coop.  Madd.  Rep.  6. 

223.  (<?)  Red.  Tr.  Ch.  13,  238, 

(4)  Beam.  PI.  7.  242. 

(c)  Red.  Tr.  Ch.   13.   178. 
2  Madd.  Rep.  6. 
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missed,  delayed,  or  barred  (a) ;  in  order  to  save  Expense  to 
the  Parties  of  an  Examination  at  large,  or  to  protect  the 
Defendant  from  a  Discovery  which  he  ought  not  to  be  com- 
pelled to  make ;  the  Court  to  that  End,  instantly  decides  on 
the  Validity  of  the  Defence,  taking  the  Plea,  and  the  Bill, 
so  far  as  it  is  not  contradicted  by  the  Plea  to  be  true ;  a 
double  Plea,  therefore,  has  been  held  informal  and  impro- 
per ;  where  to  a  Bill  for  specific  Performance,  a  Plea  averring 
two  several  and  distinct  Facts,  of  there  being  no  Contract  in 
Writing,  and  no  Act  done  in  Part  Performance,  was  over- 
ruled as  double  (6) ;  and  ajbrtiori,  if  the  two  Facts  pleaded 
are  inconsistent  with  each  other (c);  for  if  two  Matters  of 
Defence  might  be  offered  by  Way  of  Plea,  any  Number 
might  be  tendered  in  the  same  Way,  and  the  Court  would 
be  compelled  to  give  instant  Judgment  on  a  Variety  of 
Defences  with  all  their  Circumstances,  before  they  are  made 
out  in  Proof,  and  to  decide  upon  a  complicated  Case  which 
did  not  exist:  but,  says  the  noble  Author,  this  reason- 
ing does  not  apply  with  equal  Force  to  two  several  Bars, 
pleaded  as  several  Pleas,  though  to  the  same  Matter ;  and  it 
may  be  said,  that  as  such  Pleading  is  admitted  at  Law,  it 
ought  therefore  to  be  admitted  in  Equity  (d),  but  consider- 
ing that  a  Plea  is  not  the  only  Mode  of  Defence  in  Equity, 
there  is  not  the  same  Necessity  as  at  Law :  but  the  Rule 
requiring  a  Plea  in  Equity  to  reduce  the  Cause  to  a  single 
Point,  has  been  held  not  to  render  a  Plea  bad  which  consists 
of  a  Variety  of  Circumstances,  if  they  all  tend  to  the  same 
Point  (e).  On  this  Ground  a  Plea  of  a  Conveyance,  Fine, 
and  non-Claim  to  a  Bill  impeaching  the  Conveyance,  was 
held  good,  as  amounting  only  to  the  single  Point  of  a  Plea 

0)  1  Atk.  54.     2  Ves.  j.  8 !.  ((f)  Red.Tr.Ch.  239.   Beam. 

514.     1  Bro.  C.  C.  404.  2     PI.  J  4.    Coop.  226.      1  Jurd. 

Ves.  and  Bea.  155.  Arg.  482. 

(o)  1  Bro.  C.  C.  404.  (e)  Red.   Tr.  Ch.  239.     1 

(*)  4  Bro.  C.  C.  2*3.  2     P.  Wms.  725.     15  Vei.  79. 

Ve*.j.  84.  514.  Beam.  PI.  18. 

Vol.  I.  S  a 
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of  Title  (a) ;  and  it  would  seem  that  an  Allegation  of 
Surplusage,  will  not  prejudice  a  Plea  in  Equity,  by 
dering  it  multifarious  or  double  (b)  ;  but  it  may  be  proper 
to  remark,  that  a  Plea  can  be  allowed  in  Part  only  with  re- 
spect to  its  Extent,  or  the  Quantity  of  the  Bill  covered  by  it; 
and  if  any  Part  of  the  Defence  made  by  the  Plea  is  bad, 
the  whole  will  be  bad  (c) :  and  although  the  Plea  reduce  the 
Cause  to  a  single  Point,  and  so  far  tenders  an  Issue,  as  every 
Plea  ought  (d) ;  it  must  be  such  an  Issue  as  by  the  Doc- 
trines of  the  Court  is  material  to  delay,  dismiss,  or  bar  the 
Bill,  which  Lord  Eldon  expressly  recognized  in  over-ruling 
a  Plea,  on  the  Ground  that  it  tendered  an  immaterial  Issue, 
which  in  its  Decision  would  not  terminate  the  Cause,  but 
leave  an  important  Point  for  future  Discussion  (f )•  Another 
Requisite  is,  that  every  Plea  in  Equity  should  be  direct  ami 
positive,  and  not  by  Way  of  Argument,  Inference?  amd 
Conclusion,  which  have  a  Tendency  to  create  unnecessary 
Prolixity  and  Expense  (/).  To  a  Bill  charging  construc- 
tive Notice,  a  Plea  averring  that  there  was  not  any  Notice, 
constructive  or  actual,  was  over-ruled,  on  the  Ground  that 
the  Defendant  not  having  denied  the  Facts  charged,  whence 
the  Construction  was  to  be  deduced,  had  taken  upon  himself 
to  draw  the  Conclusion,  instead  of  leaving  it  to  the  Court, 
to  whose  Province  it  belonged  (<?). 

A  Plea  must  clearly  and  distinctly  aver  all  the  Facts 
necessary  to  render  the  Plea  a  complete  equitable  Bar,  so 
far  as  the  Plea  extends,  to  which  the  Plaintiff  may  reply) 
and  not  in  the  Nature  of  a  Demurrer,  rest  on  Facta  in  the 


(a)  2  Bro.C.  C.274.    1  P.  (e)   18  Ves.  175.     1   Cbitf. 

Wins.  887.    1  Bro.  C.  C.  4 17.  PI.  6*9. 

(6)  14  Ves.  59.    13  Ves.  25.  (/)  I  Chitt.  PI.  518.  Coop. 

(c)  Red.  Tr.  Ch.  240.  225. 

(</)  1  Ves.  j.  371.    2  Bro.  (g)  4  Bro.  C.  C.  32 J.    J3 

C.  C.  292.  Ves.   29.     2  Sch.  aad  Lefc 

305.   I  Ves.  j.  371. 
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BUI  (a),  Averments  ought  in  general  to  be  positive  (6): 
recently,  a  Defendant  has  been  permitted  to  aver  according 
to  the  best  of  his  Knowledge  and  Belief,  as  that  an  Account 
is  just  and  true  (c) :  In  all  Cases  of  negative  Averment^ 
and  of  Averments  of  Facts  not  within  the  immediate  Know- 
ledge of  Defendant,  it  may  seem  improper  to  require  a  posi- 
tive Assertion.  Averments  are  necessary  to  exclude  Intend* 
orients  which  would  otherwise  be  made  against  the  Defen- 
dant, and  they  must  be  sufficient  to  support  the  Plea  (d). 
If,  says  the  noble  Author,  there  is  any  Charge  in  the  Bill 
which  is  an  equitable  Circumstance  in  Favour  of  the  Plain- 
tiff's Case  against  the  Matter  pleaded,  as  Fraud  or  Notice 
of  Title,  that  Charge  must  be  denied  by  Way  of  Answer 
as  well  as  by  Averment  in  the  Plea  (e) ;  and  therefore,  in 
some  Instances,  a  Plea  must  be  accompanied  and  supported 
by  am  Answer  (f)  ;  and  in  such  Case,  where  the  Bill  sug- 
gests an  Equity  against  the  Bar,  the  Answer  must  be  full 
and  clear,  or  it  will  not  be  effectual  to  support  the  Plea  (g) ; 
for  the  Court  will  intend  the  Matters  (the  Equitable  Cir- 
cumstances) so  charged  against  the  Defendant,  unless  they 
are  fully  and  clearly  denied :  but  if  such  Charges  are  in 
Substance  fully  and  clearly  denied,  it  has  been  held  sufficient 
to  support  the  Plea,  although  all  the  Circumstances  alleged 
in  the  Bill  be  not  precisely  answered  (A),  with  Reference, 
ad  a  Work  of  Merit  observes,  to  the  two-fold  Object  of  sup- 
porting the  Plea,  and  excluding  Intendments  against  the 
Defendant ;  for,  though  the  Court,  upon  Argument  of  the 
Plea,  may  hold  these  Charges  in  the  Bill  sufficiently  denied 
by  the  Answer,  toexclude  Intendments  against  theDefendant, 

(a)  2  Ves.  243.      I    Bro.  (*)  Red.  Tr.  Ch.  195,  241. 

C.  C.  578.     1  Cox.  224.  2  Sch.  Lefr.  727.     I  Anst  59. 

(J)  Red.  Tr.   Ch.  240.    3  (/)  Prac.   Rej.   Wy.  Ed. 

Atk.  586.  328.  3  Atk.  303.   6  Ves.  580. 

(c)  3  Atk.  70.    2  Ves.  and  (g)  3  Atk.  304,  8]  5.    3  P. 
Bea.  159.  Wins.  145. 

(d)  2,  Ves.  225.  (A)  3  Bro.  P.  C.  373.  Gilb. 

Rep.  184.     Coop.  328. 
Sg2 
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if  the  Plaintiff  should  think  the  Answer  to  any  of  them 
evasive,  he  may  except  to  the  Sufficiency  of  the  Answer  on 
those  Points  (a),  and  the  Defendant  may  support  his  Plea 
by  Answer  to  the  Matters  not  charged  by  the  Bill,  as 
Notice  of  Title,  Fraud,  &c.  for  by  such  Answer  nothing  is 
put  in  issue,  covered  by  the  Plea,  from  being  put  in  issue, 
and  the  Answer  can  only  be  used  to  support  or  disprove 
the  Plea  (6) :  but  if  Defendant  answers  to  Part  and  pleads 
to  the  rest  of  the  Bill  where  the  Plea  should  have  ex- 
tended to  the  whole,  it  is  bad  in  Form,  and  will  be  over- 
ruled (c).  And  where,  says  Lord  Redesdale,  Facts  appear 
upon  an  Answer  to  an  original  Bill,  which  would  operate 
to  avoid  a  Defence  made  by  Plea  to  an  amended  Bill, 
the  Answer  to  the  original  Bill  may  be  read  on  the  Argu- 
ment of  the  Plea  to  counterplead  the  Plea :  so  it  should 
seem  if  an  Answer  to  an  original  Bill,  would  disprove  an 
Averment  in  a  Plea  to  an  amended  Bill,  the  Court  might 
permit  it  to  be  read  for  that  Purpose  (d) :  for,  generally,  if 
an  Answer  extend  to  any  Part  of  the  Bill  covered  by  the 
Plea,  it  will  be  fatal  to  the  Plea  upon  Argument  (e).  A 
Plea  may  extend  to  the  whale  Bill,  or  to  Part  only  of  Hit 
Bill ;  where  the  Plea  is  to  the  whole  Bill,  if  it  does  not 
extend  to,  or  cover  the  whole,  the  Plea  is  bad  {J) :  but  if 
the  Plea  does  not  go  to  the  whole  of  the  Bill,  it  must  ex- 
press to  what  Part  of  the  Bill  the  Defendant  pleads,  for  if  the 
Parts  of  the  Bill  to  which  the  Plea  extends  are  not  clearly 
and  precisely  expressed,  as  if  the  Plea  is  general  with  an 
Exception  of  Matters  after  mentioned,  and  is  accompanied 
by  an  Answer,  the  Plea  is  bad ;  for  the  Court  cannot  judge 
what  the  Plea  covers  without  looking  into  the  Answer, 
and  determining  whether  it  is  sufficient  or  not,  before  the 

(a)  Red.  Tr.  Ch.  200.  (e)  2  Atfc.  155.  281.     3  P. 

(b)  Gijb.  Ch.  58-      3  Atk.  Wms.  79.   6  Bro.  P.  C.  4.    2 
303.      .  Ven.  107. 

(c)  1  Madd.  Rep.  322.  (/)  16  Ves.262.  2Va.& 

(d)  Red.  Tr.  Ch.  242.  Beam.  259.     Coop.  Rep.  229. 

5  Madd.  64. 
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Validity  of  the  Plea  can  be  determined  (a).  A  Plea  may 
be  objectional,  not  on  the  Ground  of  covering  too  little, 
but  on  the  Ground  of  its  covering  too  much  (b) :  where  the 
Bill  prayed  a  Discovery  only,  and  the  Plea  was  to  the  Disco- 
very and  Relief,  it  was  over-ruled  (r).  And  if  one  Defence 
is  made  by  the  Answer,  and  another  Defence  by  the  Plea, 
the  Plea  will  be  ordered  to  stand  for  an  Answer  (rf)  ;  for 
wherever  a  Plea  is  to  the  whole  Bill,  if  it  is  a  Bar  at  all,  an 
Answer  to  any  Part  of  the  Bill  over-rules  the  Plea(tf). 
Recently  the  Vice-Chancellor  allowed  a  Plea  with  an  Excep- 
tion, requiring  no  Reference  to  any  other  Part  of  the  Answer, 
as  not  being  within  the  Rule(/)  ;  but  a  Plea  may  be  bad 
in  Party  and  not  in  the  whole  (g),  and  the  Court  will  allow 
it  to  so  much  of  the  Bill  as  it  is  properly  applicable  (A), 
but  not  so,  if  it  be  a  Plea  to  the  Jurisdiction  (»)  ;  but  Lord 
Redesdale  observes,  that  there  does  not  appear  any  Case  in 
which  two  Defences  offered  by  a  Plea,  have  been  separated, 
and  one  allowed  as  a  Bar,  and  the  other  disallowed,  and 
that  a  double  Plea  is  improper ;  that  a  Plea  can  be  allowed 
in  Part  only  with  respect  to  its  Extent :  the  Quantity  of  the 
Bill  covered  by  it,  and  if  any  Part  of  the  Defence  made  by 
the  Plea  is  bad,  the  whole  must  be  over-ruled  (ft) ;  but  it  is 
now  fully  settled  that  a  Plea  is  bad,  upon  the  very  Ground 
of  its  being  double  (I):  it  has,  however,  been  recently  de- 
cided that  upon  special  Application,  where  Circumstances 
have  required  it,  leave  will  be  given  to  file  a  double  Plea  (m). 

(a)  2   Ves.  108.     Red.  Tr.  (g)  1  Atk.  52,  £28.    ]  Ves. 

Ch.  238.     1  Ves.  &  Bea.  514.  102.     2  Ves.  389.     1  Ves.  j. 

(6)1   Ves.  246.      1    Anstr.  426.     Red.  Tr.  Cb.  238. 

1.  2  Scb.  &  Lefr.  721.  1  Ves.  (A)  Beam.  PI.  45. 

&  Beam.  227,  51 1 .  (i)  2  Ves.  357.    Dick.  129. 

(c)  Bunb.  70.  (A)  Red.  Tr.  Ch.  238.  240. 

(rf)  6  Ves.  12,  17,  580.  [I)  1    Bro.  C.  C.  404.     3 

(*)  1  Anstr.  J  4.  59.    Gwill.  Anstr.  738. 

1368.  (m)  4  Madd.  241.   2  Madd. 

(/)  1  Ves.  &Bca.  SI  I.     I  Ch.  299. 
Cox.  40. 
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Pleas  have  been  classed  under  the  respective  Heads  of, 
Pleas  to  the  Jurisdiction  of  the  Court ;  to  the  Person  of  At 
Plaintiff'  or  Defendant;  or  in  bar  of  the  Suit:  of  these 
Pleas  to  the  Jurisdiction,  or  in  disability  of  the  Person  of 
the  Plaintiff  and  Defendant  (a),  or  Pleas  in  bar  of  any  Matter 
of  Record,  or  of  Matters  recorded,  or  as  of  Record  in  the 
Court  itself,  or  of  any  other  Court,  need  not  be  on  Oath(6) ; 
but  Pleas  in  bar  of  Matters  in  FauSy  must  be  put  in  upon 
the  Oath  of  the  Defendant  (c). 

Pleas  of  Outlawry  or  Excommunication,  of  a  former 
Decree,  or  of  another  Suit  depending,  generally  are  not 
argued  (d) ;  the  two  Former  being  pleaded  sub  eigitfo, 
cannot  be  disputed  and  delay  the  Suit  till  the  Disability  is 
removed  (e)  ;  but  if  the  Outlawry  be  for  the  same  Matter, 
for  wtych  Relief  sought  by  the  Bill  is  in  Issue,  the  Plea  is 
Insufficient,  and  is  disallowed  of  course,  and  the  Plaintiff  may 
take  out  a  Subpoena  for  a  better  Answer,  and  a  Subpoena  for 
62.  Costs;  after  reversal,  the  Defendant  upon  a  new  Sub- 
poena served,  and  20*.  Costs,  must  Answer  as  if  no  Outlawry 
had  been  (/) :  but  if  the  Plaintiff  conceives  the  Plea  is 
defective  in  point  of  Form,  or  otherwise  Insufficient,  inde- 
pendent of  the  mere  Truth  of  the  Fact  pleaded,  he  may  set 
down  the  Plea  to  be  argued  in  the  ordinary  Course,  for  the 
Opinion  of  the  Court  (g)>  but  for  this  Purpose  his  Clerk  in 
Court  must  enter  the  Plea  with  the  Register  within  eight 
Days  after  filing,  or  in  default,  the  Defendant  may  take 
out  a  Subpoena  for  5U  Costs,  as  if  it  had  been  heard  (A). 
A  Plea  of  a  former  Decree,  or  lis  pendens,  is  not  set  down 
by  the  Defendant  with  the  Register  (t),  but  generally  re- 

(rt)  OnL  Cane.  Bea.  172.  (f)  1   Yes.  A  Beam.  J  84. 

(6)  2  Ves.  &  Beam.  354.  1 9  Ord.  Cane.  Beam.  1 75. 

Ves.  81.  {g)3  Atk.  587.      1  Vera. 

(c)  Red.  Tr.  Cb.  243.  322.     Red,  Tr.  Ch.  247. 

(d)  Red.  Tr.  Cb.  246.     1  (A)  Ord.  Cane  Be.  176, 
Atk.  53.    Ord.  Cane.  Beam.  (t)  Prac.  Reg.  Wy.  327.  3 
176.  Bro.  C.  C.544. 

(f)  lb.  175. 
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ferred  by  Order,  obtained  as  of  course  to  a  Master  to  enquire 
into  the  Fact  (a) ;  if  the  Reference  be  not  procured  by  the 
Plaintiff,  and  a  Report  made  thereon,  within  one  Month 
after  filing  the  Plea,  or  if  the  Master  should  certify  that 
both  Suits  are  for  the  same  Matter,  the  Bill  stands  instantly 
dismissed  with  five  Pounds  Costs  (6),  unless  the  Court  order 
otherwise :  but  the  Plaintiff  may  except  to  the  Report,  and 
bring  on  the  Matter  to  be  argued  before  the  Court  (c) .  In  one  , 
Instance  where  the  Master  reported  specially,  and  the  Plain- 
tiff had  given  some  Cause  for  the  Plea,  Lord  Hardzcicke 
overruled  the  Plea,  but  without  Costs  (d).  If  the  Plaintiff 
instead  of  applying  for  a  Reference,  set  the  Cause  down  for 
Hearing,  it  operates  as  a  Waiver  of  his  Right  to  such  Refer- 
ence (e)  ;  and  if  a  Defendant  sets  down  a  Plea  of  a  former 
Suit  depending,  it  will  be  struck  out  of  the  Paper  (/). 

The  Defendant  has  in  all  Cases  eight  clear  Days  exclusive 
of  the  Day  of  Appearance,  to  plead,  answer,  or  demur,  and 
he  is  also  intitled  to  the  three  usual  Orders  for  Time ;  and 
as  a  Plea  on  Oath  is  considered  as  an  Answer,  if  the  Order 
be  to  answer  only,  a  Plea  alone  has  been  held  within  the 
Terms  of  the  Order  (g).  If  the  Defendant  resides  above 
twenty  Miles  from  London,  he  is  entitled  to  a  Commission ; 
and  the  Vice-Chancellor  seems  to  have  held  that  a  special 
Commission  is  required  to  take  a  Plea,  Answer,  or  De- 
murrer, under  which  a  Plea  alone  may  be  returned  (A)  ;  but 
it  should  seem,  that  under  an  ordinary  Dedimus,  a  Plea 
only  may  be  returned,  if  on  Oath.  The  Course  of  Prac- 
tice in  obtaining  and  executing  a  Commission  to  take  a 
Plea,  is  similar  to  the  Proceeding  in  taking  an  Answer  (i) : 
but  if  a  Plea,  whether  accompanied  by  an  Answer  or 
alone,  is  returned,  it  must   be    taken    upon  Oath,  and 

(a)  2  Vea.  &  Bea.  UO.  (/ )  2  Ves.  j.  672. 

(*)  Ord.  Caoc.  Beam.  177.  (g)  I  Bro.  C.  C.  56.     2  P. 

(e)  Red.  Tr.  Ch.  24 7.  Wms.  464.     1 6  Ves.  356. 

(d)  2  Atk.  44.  (h)  3  Madd.  43. 

\e)  1  Atk.  53.  (i)  An?,  pa.  541. 
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so  specified  in  the  Caption  (a)  ;  but  if  it  be  taken  without 
Oath,  it  is  not  one  of  those  Irregularities  which  can  he 
waived,  by  the  Plaintiff  taking  a  Step  in  the  Cause,  so 
as  to  prevent  it  being  taken  off  the  File  (6)  If  the  De- 
fendant should  be  advised  to  defend  himself  by  Pktu, 
Instructions,  with  a  Copy  of  the  Bill  must  be  given  to  Coun- 
sel, to  frame  the  appropriate  Plea;  and  as  all  Pleas  JUcdia, 
Town  Causes,  must  by  the  general  Rule  of  Practice,  be 
signed  by  Counsel,  though  the  Signature  of  Counsel  to 
Pleas  taken  by  Commission  is  not  required  (c),  the  Draft 
of  the  Plea  prepared  and  signed  by  Counsel,  must  be  tran- 
scribed upon  Parchment  in  Words  at  length,  with  the 
Counsel's  Name  at  the  Foot ;  and  if  it  be  a  Plea  requiring 
the  Oath  of  the  Party,  it  should  be  very  carefully  read  over 
by  the  Defendant,  after  which  he  must  sign  his  Christian  and 
Surname  there  toin  Words  at  length,  which  bya  General  Order 
(not  now  attended  to)  he  is  required  to  do  in  the  Presence  of 
the  Master  when  sworn  (rf) :  the  Defendant  must  be  taken  to 
the  Public  Office,  in  Southampton  Buildings,  and  sworn  to 
the  Truth  of  the  Plea,  by  the  attendant  Master,  and  the  Plea 
left  *ith  the  Clerk  at  the  Public  Office,  until  the  Defendant's 
Clerk  in  Court,  upon  Notice  by  the  Defendant's  Solicitor, 
takes  it  away  to  file  in  the  Six  Clerk's  Office.  It  should  not 
escape  the  Attention  of  the  junior  Practiser,  that  a  Plea  or 
Answer  is  not  a  Record,  until  actually  filed  m  the  Six  Clerks' 
Office  (e) ;  and  for  the  Purpose  of  opposing  an  Injunction 
to  stay  Trial,  or  to  prevent  an  Attachment  or  Injunction,  a 
Plea  or  Answer  must  be  filed  at  the  latest,  by  eight  o'Clock 
in  the  Evening  of  the  Day  before  the  Motion  or  Seal-Day ; 
a  Mistake  in  the  Office-Hours  has  been  held  not  to  be  a 
Ground  of  Exception  to  the  Rule  (/).  The  Plea  must  be 
entered  by  the  Defendant's  Clerk  in  Court  with  the  Register, 

(a)  2  Ch.  Ca.  208.  Ge.  For.  (<*)  Ord.  Cane.  Bea.  452.    3 

Rom.  94.  Atk.  43. 

(6)  2  Ve».  and  Bea.  357.  («)  2  Mei  i.  474. 

re)  4  Madd.  366.  '  (/)  1  Sim.  and  Stu,  10* 
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within  eight  Day*  from  the  filing,  and  if  it  be  not  entered 
within  that  Period,  it  stands  over-ruled  as  of  course,  and 
the  Plaintiff  may  take  out  and  serve  upon  the  Defendant  a 
Subpoena  for  40s.  Costs,  and  also  a  Subpoena  to  put  in  a 
better  Answer  (a).  Service  of  the  latter  upon  the  Defen- 
dant's Clerk  in  Court  is  sufficient,  and  the  Plea  cannot  be 
set  down  or  debated  but  upon  special  Order ;  but  if  it  be 
clearly  shown  to  have  been  occasioned  by  a  Slip  of  the  Clerk 
in  Court,  under  Circumstances,  the  Court  might  be  pre- 
vailed upon  to  restore  it.  If  the  Plea  has-  been  regularly 
entered  with  the  Register,  either  Party  may  obtain  an  Order 
to  set  down  the  Plea  to  be  argued,  but  no  Deposit  is  re- 
quired, as  in  setting  down  Exceptions.  The  Course  of 
Practice  in  setting  down  and  arguing  Pleas,  is  inutatis  mu- 
tandis, the  same  as  in  arguing  Demurrers,  for  which  In- 
structions have  been  already  given  (h).  It  may  be  useful 
to  observe,  that  if  the  Defendant  sets  down  a  Plea,  and 
upon  its  being  called  on,  does  not  appear,  the  Plea  upon 
Affidavit  of  the  Plaintiff  having  been  served  with  an  Order 
to  set  down  the  Plea,  will  be  over-ruled,  and  not  struck  out 
of  the  Paper ;  but  if  no  such  Affidavit  be  produced,  the 
Plea  will  be  struck  out,  and  a  Plea  so  struck  out  will  not  be 
restored  to  the  Paper,  unless  upon  Affidavit  accounting  for 
the  Defendant's  Solicitor  not  being  prepared  when  the  Plea 
was  called  on  (c).  After  a  Plea  has  been  set  down,  if  Plain- 
tiff declines  arguing  it,  and  desires  Leave  to  amend,  the 
Validity  of  the  Plea  is  admitted  and  allowed,  with  five 
Pounds  Costs  (d). 

If  upon  Argument,  the  Plea  is  over-ruled,  the  Defendant 
pays  five  Pounds  Costs  to  the  PlaintifF,  with  such  further 
Coats  as  the  Court  shall  by  Order  award  (e) ;  so,  if  it  be 
ordered  to  stand  for  an  Answer,  with  Liberty  to  except,  the 
Plaintiff  takes  out  a  Subpoena  for  five  Pounds  Costs,  and  files 

(a)  Ord.  Cane.  Bca.  171.    3         (c)  2  Madd.  Rep.  38. 
Bio.  l\  C.  372.  (</)  3  Madd.  183. 

(b)  Ant.  pa.  8J2.  («•)  Old.  Can.  Bea.  456. 
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Exceptions  to  the  Plea,  as  in  Case  of  an  insufficient  An- 
swer; and  if  the  Plea  is  to  the  Relief  only,  the  Words, 
with  Liberty  to  except,  should  be  added  to  prevent  it  being 
established  as  a  good  Answer  (a),  but  not  if  the  Benefit  of 
the  Plea  is  saved  till  the  Hearing  of  the  Cause,  unless  given 
by  the  Order  (6).  If  the  Plea  is  allowed,  the  Defendant  is 
intitled  to  the  like  Sum  from  the  Plaintiff,  which,  as  before 
observed,  may  in  either  Case  be  recovered  by  Subpoena  (c) ; 
but  in  some  Cases  no  Costs  are  given. 

A  Plea  upon  Argument  may  be  allowed  simply,  or  the 
Benefit  of  it  saved  to  the  Hearing,  or  ordered  to  stand  for 
an  Answer,  or  over-ruled  (d).  If  upon  Argument,  the  Plea 
is  allowed  simply,  the  Cause  is  not  at  an  end,  but  it  is  a  full 
Bar  to  so  much  of  the  Bill  as  it  covers,  if  the  Matter  pleaded 
with  the  Averments  are  true ;  and  whether  it  be  allowed 
upon  Argument;  or  if  without  Argument,  the  Plaintiff 
thinks  it,  though  good  in  Form  and  Substance,  false  in  Fact, 
he  may  take  Issue  upon  it  and  disprove  the  Facts  upon 
which  it  is  supported  (e) ;  for  if  the  Plea  is  submitted  to  by 
the  Plaintiff,  allowed  upon  Argument,  or  admitted  so  by  Re- 
plication (/),  the  Truth  of  the  Plea  is  the  only  Question 
remaining,  so  far  as  the  Plea  extends,  and  nothing  but  the 
Matters  contained  in  the  Plea,  or  as  much  of  the  Bill  as 
it  covers,  is  in  issue  between  the  Parties  (g) ;  and  if  the 
Defendant  fail  in  proving  the  Facts  of  his  Plea,  and  the 
Plea  is  held  to  be  no  Bar,  the  Plaintiff  does  not  lose  the 
Benefit  of  the  Discovery  sought,  the  Defendant  may  be 
ordered  to  be  examined  upon  Interrogatories  to  supply  the 
Defect  (A) ;  but  if  the  Defendant  proves  the  Truth  of  the 
Facts  thus  put  in  Proof,  the  Suit  to  the  Extent  of  the  Plea 

(a)  2  Atk.  814.     2  Madd.  (/)  3  Bro.  P.  C.  74.    3  P. 

Rep.  245.  Wms.  95.  Prac.  Ch.  58. 

(6)  Prac.  Reg.  Wy.  330.  (g)  Red.  Tr.  Ch.  244. 

(c)  Ant.  pa.  783.  \h)  2  Ves.  246.   2  Yes.  and 

(d)  Beam.  PL  317.  Bea.  158. 

(e)  Prac.  Reg.  Wy.   283. 
Red.  Tr.  Ch.  227, 244. 
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is  at  an  End  (a).     Though  the  Plea  be  defective  in  Sub* 
stance  or  Form  (6),  if  the  Benefit  of  the  Plea  be  saved  to 
the  Hearing)  it  is  considered  so  far  as  appears  to  the  Court 
that  it  may  be  a  Defence ;  but  the  Decision  of  the  Cause 
does  not  rest  upon  the  Truth  of  the  Plea,  the  Plaintiff  may 
avoid  it,  by  other  Matter,  which  he  is  at  Liberty  to  ad- 
duce (c) :  but  where  a  Plea  is  ordered  to  stand  for  an  An- 
swer, it  is  considered  merely  as  containing  Matter  which  may 
be  a  Defence  in  whole  or  in  Part,  but  not  a  full  Defence,  or 
that  it  has  been  informally  offered  by  Way  of  a  Plea,  or  has 
not  been  supported  by  Answer,  so  that  the  Truth  is  doubt- 
ful ;  for,  says  Lord  Redesdale,  if  a  Plea  requires  an  An- 
swer to  support  it  upon  Argument  of  the  Plea,  the  Answer 
may  be  read  to  counterprove  the  Plea ;  and  if  the  Plea  is 
not  sufficiently  supported  by  the  Answer,  the  Plea  must  be 
over-ruled,  or  ordered  to  stand  for  an  Answer  only  (d). 
Where  a  Plea  states  Matter  of  Defence  not  proper  for  a 
Plea,  or  which  is  improperly  pleaded,  it  is  ordered  to  stand 
for  an  Answer,  but  if  it  states  nothing  which  can  be  a  De- 
fence, it  will  be  merely  over -ruled.    If  a  Plea  stands  for  an 
Answer,  it  is  a  sufficient  Answer  to  so  much  of  the  Bill  as  it 
covers  (0),  unless  by  the  Order  Liberty  is  given  to  ex* 
cept  (/)  :  but  it  may  be  so  qualified,  as  to  protect  the  De- 
fendant from  any  particular  Discovery  (jr).  And  if  a  Plea  be 
ordered  to  stand  for  an  Answer,  without  Liberty  to  except, 
the  Plaintiff  is  not  precluded  from  excepting  to  the  Answer 
accompanying  the  Plea,  as  insufficient  to  the  Parts  of  the 
Bill  not  covered  by  the  Plea  (/*)  :  and  where  the  Plea  has 
been  ordered  to  stand  for  an  Answer,  without  Liberty  to 
except,  the  Plaintiff  must  not  take  Exceptions  and  at  the 
same  Time  serve  a  Subpoena  for  a  better  Answer  (i).     If 

(a)l  Bro.   P.  C.  414.     3  (e)  Mos.  74. 

Bro.  P.  C.  558.  (/)  3  Atk.  815.  3  P.  VVms. 

(6)  3  P.  Wins.  94.  239.      • 

(c)6Vea.  18.  (g)  2  Atk.  241. 

(0  3  Atk.  303.     Red.  Tr.  (A)  Mos.  74. 

Ch.  245.  (1)  3  Atk.  303. 
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the  Plea  state  nothing  which  may  be  a  Defence,  it  will  be 
merely  over-ruled  (a) ;  and  if  a  Plea  accompanied  by  an 
Answer  is  allowed,  the  Answer  may  be  read  at  the  Hearing, 
to  counterprove  the  Plea  (A). 

Where  a  Plea  is  accompanied  by  an  Answer,  if  Excep- 
tions are  taken  before  the  Plea  is  argued,  the  Plea  is  ad- 
mitted to  be  good  (c) ;  and  if  there  is  an  Answer  to  Part,  and 
a  Plea  to  the  Residue,  the  Plaintiff  cannot  except  till  the 
Plea  is  argued,  or  ordered  to  stand  for  an  Answer,  with 
Liberty  to  except  (d).     A  Plea  may  be  referred  for  Imper- 
tinence, but  if  afterwards  set  down  for  Argument,  the  Re- 
ference is  waived,  though  the  Reference  has  been  attended(e)- 
Where  there  has  been  a  Slip  or  Mistake,  and  the  material 
Ground  of  Defence  is  good,  the  Court  has  allowed  a  Plea  to 
be  amended,  but  the  Amendment  must  be  stated,  and  the 
Slip  accounted  for,  and  a  Time  to  amend  limited  (/).  And 
in  a  Case  in  which  a  Plea  seemed  incapable  of  Amendment, 
the  Defendant  had  leave  to  withdraw  his  Plea,  and  Plead 
de  novo  in  a  Fortnight.     And  where  a  Plea  was  clearly 
good  in  Substance,  but  objectionable  in  Point  of  Form,  as 
concluding  neither  in  Bar  or  otherwise.  Leave  was  given  to 
amend  the  Plea  (g). 

(a)  Red.  Tr.  Ch.  245.  (e)  1  Cox.  412. 

(£)Dick.49.Bea.Pk320.  (/)2   Anslr.  II.    2  Vo. 

(<*)  2  Atk.  387.  390.  and  Bea.  156.     2  Ves.  j.  85. 
(rf)  1  Vern.  344.  {g)  13  Ves.  435. 


THE   BILL    OF    COSTS 

UPON 

APPLICATION  TO  DISCHARGE  A  FORMER 

SOLICITOR, 
And  the  Taxation  of  his  Bill,  and  taking  Papers  and 

Proceedings  out  of  his  Hand*. 


IN  CHANCERY. 
Between  John  Delves,  Plaintiff, 

AND 

Ralph  Leicester  Defendant. 


MICHAELMAS   TERM,    1823. 

CHARGg.        I     TAX   OP*. 

£    s.    d.\£    s.    d. 
Attending  Mr.  Leycester  taking 

Instructions  for  discharging  Mr. 

Shufflebottom,    his    present  Soli- 
citor, and  taking  the  Proceedings 

out  of  his  Hands  -  0    6    8 

Attending  several    Times    at  Mr. 

Shuffiebottom's  Chambers  in  the 

Temple,  to  demand   the   Papers 

and  Proceedings,  and  his  Bill  of 

Costs,  but  he  denied  himself,  and 

no  satisfactory  Answer  could  be 

obtained  -  .  0  13     4068 

Drawing  and    engrossing    Petition 

to  deliver  his  Bill  of  Costs,  0  18    7 

Paid  answering  same    '  -  0    5    6 

Attending  Register  to  draw  up  and 

enter  Order  -  -  0    6    8 
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CHARGE.       | 

£    a.    d.\ 

TAl 

£ 

:  OFF. 

j.    d. 

Paid  for  Order  and  Entry        -          0  13 

6 

Copy  thereof  to  serve              -            0    4 

0 

Service  upon    Mr.   Shuffiebottom's 

Clerk  at  bis  Chambers  in    the 

Temple               -                            0    5 

0 

0 

2    6 

Attending    several    Times,    endea- 

vouring to  serve  Order  upon  Mr. 

Shufflebottom     personally,      but 

without  Effect            -                     0  13 

4 

0 

6    8 

Instructions  to    Mr.  Maddock    to 

move  that  Service  of  the  Order 

upon  Mr.  Shuffiebottom's   Clerk 

at  his  Chambers,  might  be  good 

Service            -           -            -       0  IS 

4 

0 

S    4 

Instructions  for  special  Affidavit,  in 

Support  of  Motion              -            0    6 

8 

Drawing  and  engrossing  Affidavit, 

Duty,  and  Oath              -                0  14 

7 

Paid  filing  and  for  Office  Copy            0  IS 

7 

Gave  Fee  to  Mr.  Maddock  therewith, 

and  Clerk              -                           IS 

6 

0 

2    6 

Attending  him  therewith          -           0    6 

8 

Attending  Court,  Order  made            0  IS 

4 

Attending  Register  to  draw  up  and 

enter  Order             -            -            0    6 

8 

Paid  for  Order  and  Entry         -         0  12 

6 

Copies  and  Personal  Service  of  the 

two  Orders  upon  Mr.    Shuffle- 

bottom's  Clerk,  at  his  Chambers 

in  the  Temple  (a)              -              0  14 

0 

Term  Fee,  Clerk  in  Court,  and  So- 

licitor^)            .               -            0  16 

8 

0  16    8 

(a)  Service  in  this  Case,  by  leaving,  is  2s«  6d.  personally  is  5s. 

(b)  No  Term  Fee  is  allowed  in  ex  parte  Proceedings  nor 
Letters,  Ac. 
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CHAROl.         |        TAX    OFF. 

£    s.    d.\£    $.    d. 
Letters  and  Messengers  -  0    5    0        0    5    0 

HILARY   TERM,   1824. 

Instructions  to  Counsel  to  move,  that 
Mr.  Shufflebottom  might  stand 
committed  for  disobedience  of  the? 
Order  -  -  -  068012 

Drawing  and  engrossing  Affidavit, 
in  Support  of  Motion,  Duty  and 
Oath  -  -  -  0  18    7 

Paid  filing  and  for  Office  Copy  0  17    7 

Gave  Fee  to  Mr.  Maddock,  and 
Clerk  -  -  -         13    6       0    2    6 

Attending  him  therewith        -  0    6    8 

Attending  Court,  and  Order  made 
that  Mr.  Shufflebottom  should 
deliver  his  Bill  of  Costs  in  four 
Days,  or  stand  committed,  and  that 
Service  of  the  Order  upon  Mr. 
Shufflebottom's  Clerk,  at  his 
Chambers  should  be  good  Service    0  13    4 

Attending  Register  to  draw  up  and 

enter  Order  -  -  0    6    8 

Order  and  Entry        -  -  0  18    1 

Copy  and  Service  of  Order  as  direct- 
ed in  the  Temple        -  -        0    7    6 

Instructions  to  move  that  Mr.  Shuf- 
flebottom might  stand  committed 
for  Contempt  of  Court,  for  Diso- 
bedience of  Order,  for  Delivery  of 
his  Bill  of  Costs        -  -026 

Drawing  and  engrossing  Affidavit 
of  Service,  and  that  the  Bill  of 
Costs  had  not  been  delivered, 
Duty,  and  two  Oaths  -  0  16    7 
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CHARGE.     1      TAX  Oft. 

£    s.     d.\  £    #.    d. 

0  14 

6 

1     3 

6       0    2    6 

0    6 

8 

0  IS 

4 

Paid  filing,  and  for  Office  Copy 

Gave  Fee  to  Mr.  Maddock  to  move, 
and  Clerk 

Attending  him  therewith 

Attending  Court,  Order  made 

The  Bill  of  Costs  being  delivered, 

perusing  and  considering  same        0  IS    4        0    6    8 

Feb.  10.  Warrant  on  leaving  Bill 
of  Costs,  Copy,  and  Service,  in 
the  Temple  -  -  0    5    6 

Three  Warrants  to  tax,  Copy,  and 

Service  -  -  0  16    6 

Paid  for  Office  Copy  of  Affidavit  in 
Support  of  Queried  Items,  and 
the  Fees  and  Money  paid,  fol. 
15  -  -  -  0    7    6 

Warrant  to  Tax,  Copy,  and  Service    0    5    6 

Attending  Taxing,  Clerk  in  Court, 

and  Solicitor  -  -  0  18     4 

Instructions  for  Interrogatories  to 
examine  Mr.  Shufflebottom  as  to 
the  Sums  of  Money  received,  and 
the  Deeds,  &c.  in  his  Hands  0  13    4 

Drawing   Interrogatories    and    fair 

Copy  for  the  Master,  fol.  ££  12    0 

8th.  Warrant  on  preparing  Inter- 
rogatories, Copy,  and  Service  0    5    6 

10th.  Warrant  to  settle  Interroga- 
tories, Copy,  and  Service  0    5    6 

Attending  thereon,  Interrogatories 
allowed  -  -  0    6    8 

Paid  Master's  Clerk  engrossing  In- 
terrogatories, fol.  £2  0    7    2 

Parchment  and  Duty  -  0    7    6 

Paid  for  Certificate  15    0 
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CHARGE.        I     TAX    OFF. 

£    s.    d.\£    #.    d. 

Paid   Master's   Clerk  for  drawing 

and  transcribing  same  -  0  14    6 

Gave  Master's  Clerk  -  110 

Attending  for   the  Certificate,  and 

filing  same  -  -  0    6    8 

Paid  filing,  and  for  Office  Copy  0    5  10 

March  14th.     Warrant  to  bring  in 

Examination,  Copy  and  Service      0    5    6 

Attending  thereon,  and  Mr.  Shuffle- 
bottom  undertook  to  bring  in  his 
Examination  in  a  Week        -         0    6    8 

Paid  for  Office.  Copy  oi  Mr.  Shuffle- 
bottom's  Examination  -  1   17     4 

Perusing  and  examining  Examina- 
tion, and  attending  Mr.  Leycester 
to  know  if  the  Money  admitted  to 
have  been  received  was  correct        0     6    8 

Paid  for  Office  Copy  of  Bill  of  Costs, 

fol.  220  -  _  5  10    0 

Paid  for  Office  Copy  of  Draft  of  the 

Masters  Report,  fol.  20        -         0  10    0 

1 8th.  Warrant  on  preparing  Draft, 
Copy,  and  Service  -  0     5    6 

90th.   Warrant  to  settle  Copy  and 

Service  -  -  0    5    6 

Attending  settling  same  -  0    6    8 

23d.       Warrant    to    sign   Report, 

Copy,  and  Service  -  0    5    6 

Attending  thereon  -  0    6    8 

Paid  Master  for  Report  -  15    0 

Paid  Master's   Clerk  for    drawing 

and  transcribing,  &c.  -  0  15    6 

Gave  Master's  Clerk  -  2    2    0 

Attending  the  Master  for  Report, 

and  filing  same  -  0    6    8 

Paid  filing  Report  -  0  15  10 

Vol,  I.  3  H 
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CHABOX.        I         TAX  Off. 

£     *.     d.\    £  8.   d. 
Attending  several  Times  to  serve  a 

Copy  of  the  Report,  and  to  de- 
mand the  Balance  reported  due, 
and  the  Papers  and  Proceedings, 
but  he  was  not  within  -  0  IS     4        0    6    8 

Drawing  Notice  that  Mr.  Shuffle- 
bottom  might  be  ordered  forth- 
with to  pay  the  Balance  reported 
due,  and  to  deliver  up  the  Papers, 
be.  Copy  and  Service,  &c.  0    6    0        0    2    0 

Instructions  for  special  Affidavit  in 

support  of  Motion  -  0    6    8 

Drawing  and  ingrossing  same,  Duty 
and  Oath  -  -  0  10    7 

Paid  filing,  and  for  Office  Copy  0    9    6 

Drawing  and  ingrossing  Affidavit  of 

Service,  Duty,  &c.  -  0    7    7        0    7    7 

Paid  filing  and  for  Office  Copy  0    6    7 

Instructions  to  Counsel  to  move  for 
Payment  of  Balance  -  0  13    4        0    3    4 

Fee  to  Mr.  Roupell  and  Clerk  13    6        0    2    6 

Attending  him  therewith         -  0    6    8 

Attending  Court,  Order  made  for 
Payment  of  the  Balance,  and  for 
Delivery  of  the  Papers,  &c.  in  a 
Week,  and  that  leaving  a  Copy  of 
the  Report,  and  of  the  Order  with 
Mr.  Shuffllebottom's  Clerk  at  his 
Chambers,  should  be  good  Service  0  13    4 

Attending  Register  to  draw  up,  pass, 

and  enter  Order  -  0    6    8 

Paid  for  Order  and  Entry  0  12    6 

Copy  of  the  Master's  Report  to 
serve,  fol.  20  -  0  10    0 

Copy  and  Service  of  the  Order,  and 

Report,  as  directed  -  0    5    0 
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CHARGE.     |     TAX  OFF. 

£    *.    d.\£    s.    d. 

Drawing  Notice  that  Mr.  Shuffle- 
bottom  might  stand  absolutely  com- 
mitted, for  not  paying  the  Balance, 
and  Delivery  of  the  Deeds,  &c, 
Copy,  and  Service  -  0    6    0       0    2    0 

Drawing  and  engrossing  Affidavit 
of  Service  of  the  Order  and  Re- 
port, and  that  the  Balance  was  not 
paid,  nor  the  Papers,  Ac  delivered, 
Duty  and  two  Oaths  -        0  12    7 

Paid  filing  and  for  Office-Copy  0  10    ? 

Instructions  to  Counsel  to  move  for 

Commitment  -  0    6    8 

Fee  to  Mr.  Roupell  and  Clerk  13    6       0    2    6 

Attending  and  instructing  him  0    6    8 

Attending  Court  and  Order  made  for 

Commitment  -  0  13    4 

Paid  for  Order  and  Entry  0  12    6 

Attending  Mr.  Shufflebottom,  receiv- 
ing from  him  the  Balance,  and  the 
Papers  and  Proceedings,  com- 
paring same  with  the  Schedule, 
and  giving  him  Receipt  0  13    4 

Attending  Register  to  draw  up,  pass, 

and  enter  Order  -  0    6    8 

Term   Fee,  Clerk  in    Court,    and 

Solicitor  .  0  16    8       0  16    8 

Letters  and  Messengers  -  0    5    0       0    5    0 

This  being  an  ex  parte  Proceeding  no  Term  Fee,  and 
in  strictness  no  Letters  ought  to  be  allowed,  those  Charges 
forming  Part  of  the  general  Bill  of  Costs  in  the  Cause. 
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BILL    OF    COSTS 

Where  more  than  one-sixth  of  the  BUI  teas  taxed  off,  and  the 
Solicitor  paid  the  Costs  of  Taxation. 

EASTER   TERM,   1828. 

CHAROR.        I         TAX  OFF. 

£    s.    d.  I  £    s.    d. 

INSTRUCTIONS  to  Counsel  to 
move  that  it  may  be  referred  back 
to  the  Master  to  tax  the  Costs 
occasioned  by  taxing  Mr.  Shuffle- 
bottom's  Bill,  one-sixth  Part 
having  been  taxed  off-  068        042 

Fee  to  Mr.  Koupell  to  move  0  10    6 

Attending  him,  and  Register  to  draw 

up  and  enter  Order  -  0    6    8 

Paid  for  Order  and  Entry  0  10    6 

Copy  and  Service  upon  Mr.  Shuffle- 
bottom  personally  -  0  10    0 

Drawing  and  fair  Copy,  Bill  of  Costs, 
fol.  43  -  18    8 

Copy  Order  for  the  Master  0  14    4        0  14    4 

April  26th.      Warrant  on  leaving 

Bill  of  Costs,  Copy,  and  Service     0    5    6 

28th.     Warrant  to  tax,  Copy 

and  Service  -  0    5    6 

Attending  taxing,  Clerk  ra.  Court 
and  Solicitor 

Paid  for  Report 

Paid  drawing  and  transcribing 

Attending  for  Report,  and  filing    - 

Gave  Master's  Clerk 

Paid  filing  Report 

Attending  receiving  the  Costs,  and 
giving  Receipt 

Term  Fee,  Clerk,  and  Solicitor 

Letters  and  Messengers 


0  13    4 

15    0 

0  14    6 

0    6    8 

1     1    0 

0    5  10 

0  IS    4 

0  13 

4 

0  16    8 

0  16. 

8 

0    5    0 

0    5 

0 

BILL    OF    COSTS 

BETWEEN  SOLICITOR  AND  CLIENT 

Of  taxing  Hie  former  Solicitors  Bill,  where  tJie  Client  pays 
the  Costs  of  Taxation,)  the  Bill  being  taxed  under  a  Sixth. 


IN  CHANCERY. 

John  Bostock, 

Plaintiff, 

AND 

George  Manwaring, 

Defendant 

Ma.  Delves,  Dr. 

HILARY  VACATION, 

DRAWING  Notice  that  it  may 
be  referred  back  to  Mr.  Stratford 
to  tax  the  Costs  of  taxing  Mr. 
Willshire's  Bill,  and  that  Mr.  Bul- 
lock might  be  ordered  to  pay  such 
Costs  when  taxed,  Copy  and  Service 

Drawing  and  engrossing  Affidavit 
in  support  thereof,  and  of  the  Ser- 
vice of  the  Notice,  Duty,  and  Oath 

Paid  filing,  and  for  Office-Copy 

Instructions  to  Counsel  to  move 

Fee  to  Mr.  Maddock  to  move 

Attending  Court  Order  made 

Paid  for  Order  and  Entry 

Copy  for  the  Master 

Drawing  and  fair  Copy  Bill  of  Costs 
pursuant  to  the  Order,  fol.  220 

February  10th.  Warrant  on  leav- 
ing, Copy,  and  Service 

12th.     Four  Warranto  to 

tax,  Copy,  and  Service 

Attending  taxing,  Clerk  in  Court, 
and  Solicitor 


1824. 

CHARGE. 

£    s.     d. 


tax  orw. 
£    8.     d. 


0    4    6       0    4    6 


0 

8 

1 

0 

6  10 

0 

2 

6 

0  10 

6 

0 

13 

4 

0  10 

6 

0 

2 

6 

0    4    6 


0    2    6 


5  10    0       5  10    0 


0  17 
2  13 


0 
4 


1    6    0 
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CHAR  OB.      t     TAX  0»r. 

£    s.    d.\£    9.   <L 

Instructions  for  special  Affidavit  in 
support  of  Charges  and  Atten- 
dances, Fees  paid  to  Counsel,  and 
other  Payments  in  the  Cause  0    6    8       0    6    6 

Drawing  and  engrossing,  Duty  and 
Oath  (a) 

Warrant  on  leaving,  Copy, and  Service  0 

Paid  for  Office-Copy  of  Interroga- 
tories, fol.  SO 

Attending  Warrants  settling  Interro- 
gatories 

Instructions  for  Examination 

Drawing,  and  fair  Copy  Examina- 
tion, fol.  SO 

Attending  him  therewith         -  0    6    8        0    6    8 

Engrossing  Examination 

Parchment  and  Duty 

Attending  swearing,  and  paid  Oath 

Paid  on  leaving  Examination 

Warrant  on  leaving    Examination, 

Copy,  and  Service  -  0    5    6 

Warrant  to  settle  Queries,  and  cast 

up  Bill  of  Costs,  Copy,  and  Service  0    5    6 

Attending  thereon,  and  casting  up 

the  Costs,  &c.  -  0    6    8 

Paid  for  Master's  Certificate  15    0 

Paid  transcribing  Report,  and  Duty    0  14    0 

Gave  Master's  Clerk  2    2    0 

Paid  filing  -  0    5  10 

A  ttending  for  same,  &  attending  filing  0    6    8 

Attending  to  receive  theCosts,  giving 
Receipt,  and  delivering  up  the  Pa- 
pers and  Proceedings  0    6    8       0    6    8 

(a)  This  roust  be  filed  at  the  Affidavit  Office  iu  point  of  re- 
gularity, if  to  be  used  in  Court. 


0  14 

1 

0    5 

6 

0  IS 

4 

0    6 

•8 

0  13 

4 

1  10 

0 

0    6 

8 

0  15 

0 

0    7 

6 

0    7 

8 

0    2 

6 

PRACTICAL  OBSERVATIONS 

AND 

REMARKS. 


In  the  Prosecution  of  a  Suit  in  Chancery,  or  in  some  Cases 
where  there  is  no  Cause  in  Court,  the  dilatory  Conduct  or 
Delinquency  of  the  Solicitor,  or  a  Variety  of  other  Motives, 
may  induce  a  Party  to  change  his  Solicitor,  and  to  take 
Deeds,  Writings,  Papers,  and  Proceedings  out  of  his 
Hands ;  if  this  can  be  done  amicably,  it  is  more  advisable 
to  pass  over  some  Charges  in  the  Bill  of  Fees  and  Dis- 
bursements apparently  extravagant,  than  to  proceed  to  a  Tax- 
ation adversely.  But  if  it  becomes  absolutely  necessary  to 
have  recourse  to  compulsory  Measures,  the  Party  must  resort 
to  the  general  Jurisdiction  which  the  Court  possesses  over 
Solicitors  as  Officers  of  the  Court,  or  to  the  statutory  Ju- 
risdiction which  it  derives  from  the  Acts  of  the  Legislature, 
apd  which  are  considered  as  introductory  only  of  Regula- 
tions (a)  of  the  Jurisdiction  which  the  Court  has  exercised 
for  a  Period  of  Time,  the  Origin  of  which  is  not  to  be 
ascertained. 

It  may  be  proper  in  this  Place  to  observe,  that  a  distin- 
guished Author  speaking  of  Costs  at  Law,  lays  it  down, 
that  before  an  Attorney's  Bill  has  been  settled  and  paid,  it 
may  be  taxed,  as  a  matter  of  course,  at  any  Distance  of 
Time,  the  Statute  prescribing  no  particular  Period  for  its 
Taxation  (6)  ;  but,  says  the  learned  Baron,  where  it  has  been 
settled  and  paid,  and  the  Payment  has  been  long  acquiesced 
in,  and  repeated  Opportunities  to  tax  have  been  neglected,  the 
Court  will  not,  as  of  course,  direct  a  Taxation.    Where  Costs 

(a)  J I  Ves.  238.  1 3  Ves.  1 24.      Tidd.  Costs,  76.    Beam.  Costs. 
(&)  Hullock's   Costs,    S07,      277. 
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have  been  taxed  and  paid,  under  a  Decree,  Lord  Eldon  held 
it  not  of  course,  to  order  a  re-Taxation  (a) ;  and  it  seems  to  be 
settled  by  Lord  Hardwicke  as  a  general  Doctrine,  that  if  a 
Bond  or  Security  has  been  given  or  entered  into  by  the  Client 
to  the  Solicitor,  during  the  Pendency  of  the  Cause  or  Pro- 
ceeding, the  Security  will  be  set  aside  entirely,  or  at  any  rate 
be  restricted  in  its  operation  to  the  Amount  of  such  Fees,  as 
may  be  found  due  to  the  Solicitor,  upon  a  regular  Taxation  of 
his  Bill,  and  the  Bill  of  Fees,  if  insisted  on,  must  be  taxedQb); 
and  so  a  Settlement  of  a  Bill  of  Costs  pending  the  Suit,  while 
the  Client  has  no  professional  Adviser,  except  the  Solicitor 
himself,  has  been  held  not  a  Bar  to  the  Taxation  (c). 

And  the  same  noble  and  learned  Judge,  upon  an  Appli- 
cation in  1807,  to  tax  a  Bill  delivered  in  1803,  after  an 
Action  brought,    and    the    Client    taken  in     Execution, 
held   that  if  a  Bill  of  Costs  has  been  settled  and  paid, 
and  the  Payment    has    been    acquiesced    in,    the    Court 
will  not  refer  the  Bill  to  be  taxed,  as  a  matter  of  course: 
that  the  general  Rule  is,  that  an  Attorney's  Bill  which  has 
been  delivered  for  the  Purpose  of  creating  a  Capacity  of 
bringing  an  Action,  cannot  be  taxed  at  the  Trial,  or  after 
Verdict  (d)  ;  but  that  under  special  Circumstances,  the  Court 
will  refer  it  to  be  taxed,  if  it  be  shewn  by  Affidavit,  that 
the  Business  has  not  been  done,  or  that  the  Charges  are 
fraudulent;  that  neither  Payment  of  the  Money,  nor  a 
Release,  nor  a  Judgment  for  the  Demand,  nor  a  Bond,  will 
preclude  Taxation  in  such  a  Case  ;  neither  will  a  Warrant 
of  Attorney   to  confess  Judgment;    that  it  is  extremely 
proper,  that  the  Principle  upon  which  the  Court  acts  should 
be  understood:    ample  Protection  must  be  given  to  the 
Client ;  but  on  the  other  Hand,  Protection  is  also  due  to  the 

(a)    1   Anstr.  186.    2  Hull.  (c)  1  Ja.  and  Wa,  460. 

507.     Beam.  Costs.  278.  notis.  (d)  1  Dougl.   198.    2  Bos. 

{b)  2  Atk.  298.  Forrest.  1 1 5.  and  Pul.  237.     2  Phill.  1 17. 

4  Br.  C.  C.  350.    7  Vcs.  584.  14  V<*.  262. 
3  Anstr.  769. 
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Officer  of.  the  Court  (a).  Where  the  Charges  in  a  Solicitor's 
Bill  appeared  prima  facie  exorbitant,  it  was  ordered  to  be 
taxed  after  Payment  made,  and  even  after  the  Death  of  the 
Assignee  who  paid  it  (6).  If,  however,  as  Lord  Ellenbo- 
fough  has  observed,  it  should  be  shewn  upon  the  Applica- 
tion to  be  a  manufactured  Bill,  that  would  be  a  very  strong 
auxiliary  Circumstance  in  favour  of  the  Application  (c). 

And  upon  a  Motion  to  dissolve  an  Injunction,  restraining 
a  Solicitor  from  proceeding  upon  Bonds  given  while  the 
Business  was  depending,  Lord  Eldon  laid  it  down  as  the 
Principle  upon  which  the  Court  acts;  that  generally,  if  an 
Attorney  has  received  a  Security,  the  Court  will,  as  fre- 
quently has  been  done,  after  actual  Payment,  order  a  Tax- 
ation of  the  Bill,  and  supposing  the  Rule  not  to  be  so 
generally \  yet  where  the  Security  has  been  received  not  after 
the  wholeBusiness  wasconcluded,  but  while  the  Suit  was  going 
on,  the  Bill  must  be  taxed:  that  the  Court  may  order  Tax- 
ation, as  Lord  Camden  (d)  did  after  eight  Years,  and  Lord 
Hardwicke(i)  after  twenty-one,  and  an  actual  Security 
given :  where  the  Court  can  see  that  it  was  obtained  by  the 
undue  Pressure  of  that  Influence  which  the  Situation  of  an 
Attorney  gave ;  permitting  the  Security  to  stand  only  for 
what  is  justly  due :  that  his  Lordship  would  go  much  fur- 
ther ;  for  that  after  Security  given,  and  even  Payment,  if 
the  Client  can  point  out  in  the  Bill  gross  Errors,  Charges 
amounting  to  Imposition  and  Fraud,  the  Court  will  open 
the  whole  Bill  (/). 

The  Courts  of  Law  have  determined,  that  after  an 
Attorney's  Bill  has  been  taxed  by  the  proper  Officer  of  the 
Court,  wherein  the  Business  was  done,  that  it  cannot  be 
taxed  a  second  Time  by  the  Officer  of  any  other  Court  (g). 
In  Harvey  v.  Burt,  the  Taxation  of  the  Bills  of  Costs  was 

(a)  1 4  Ves.  262. 2  Atk.  25, 295.  (e)  %  Atk.  1 9.     2  Atk.  295. 

(6)  1  Buck.  11.  (/)  1  Ves.  and  Bea.  126. 

(c)  Campb.  N.  P.  (#)    2    Barn.     122.     Hull, 

(rf)  Dick.  Rep.  403.  Costs,  514. 
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opened  by  Lord  Thurlow,  at  the  Instance  of  Sir  William 
Pepys,  and  reduced  from  43002.  to  9002. 

The  Client  may  discharge  his  Solicitor  without  a  previous 
Order  of  Court  (a)  :  but  a  Solicitor  declining  to  proceed, 
can  claim  no  Lien  upon  a  Fund  in  Court,  if  he  does  not 
carry  the  Cause  on  to  a  Hearing  $  and  it  is  laid  down  in  a 
Work  of  Merit,  in  conformity  with  a  dictum  in  sider/m, 
that  where  an  Attorney  once  appears,  or  undertakes  to  be 
Attorney  for  another,  he  shall  not  be  permitted  to  withdraw 
himself  (6).  In  Creswell  v.  Byron,  Lord  Eldon  observed, 
that  the  Court  of  Common  Pleas  held,  that  an  Attorney 
having  quitted  his  Client  before  Trial,  could  not  bring  an 
Action  for  his  Bill  (c) ;  and  the  Court  of  King's  Bench 
have  held,  that  it  is  incumbent  upon  an  Attorney  to  proceed 
in  a  Suit  commenced  upon  the  Credit  of  a  Client,  although 
the  Client  should  not  furnish  him  with  Money,  and  there- 
fore, if  on  that  Account  he  neglects  to  proceed  according  to 
the  Practice  of  the  Court,  whereby  Judgment  of  non  pre* 
is  signed  against  the  Plaintiff,  the  Court  will  make  a  Rule 
upon  the  Attorney  to  pay  the  Costs  of  such  Judgment,  to- 
gether with  the  Costs  of  the  Application  (d) :  and  Lord 
Eldon  held  that  a  Solicitor  going  a  certain  Length  in  a 
Cause,  shall  not  leave  it  there,  but  shall  go  on  (e).  A 
Solicitor  having  Possession  of  the  Papers,  and  refusing  to 
proceed,  must  allow  the  new  Solicitor  to  see  them,  and  must 
himself  attend  with  them  before  the  Master,  or  allow  the 
new  Solicitor  to  have  them  for  that  Purpose,  whatever  Lien 
he  may  claim  for  Costs  (/) ;  but  the  Party  changing  his 
Solicitor  does  not  affect  the  Lien  for  his  Costs;  the  Papers 
cannot  be  taken  out  of  his  Hands  without  paying  his  Bill: 
but  the  Solicitor  cannot  stop  the  Progress  of  the  Suit  other- 
wise than  by  retaining  the  Papers. 

(a)  13  Ves.  161,  195.  (d)  Say.   Rep.   172.     Hull. 

(b)  1  Tidd  Pr.  1 12.  1  Sid.  31 .      Costs,  489. 

(e)  14  Ves.  272,  273.  (<?)  14  Ves.  196. 

(/)  I  SwansL  1. 
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There  is  no  Case,  says  Lord  Eldon,  where  a  Solicitor  who 
has  received  Papers  from  his  Client  in  a  Cause,  has  been 
suffered  to  refuse  the  Production  of  them  in  that  Cause;  but, 
continues  his  Lordship,  though  he  cannot  refuse  to  produce 
them,  he  may  refuse  to  part  with  them,  or  to  produce  them 
in  any  other  Matter  (a)  ;  and  where  a  Defendant's  Clerk  in 
Court  had  impounded  the  Record  of  the  Bill  and  Office- 
Copy  till  pud  for,  his  Lordship  prefaced  the  Order  for 
Production  of  the  Office-Copy  to  be  marked  by  the  Six 
Clerk,  by  observing,  that  a  Clerk  in  Court  or  Solicitor 
having  engaged  in  a  Cause,  and  refused  to  proceed  without 
Payment  of  his  Fees,  cannot  stop  the  Cause ;  he  may  de- 
cline acting  until  paid,  and  not  be  compelled  to  part  with 
the  Papers,  but  he  must  not  delay  the  Progress  of  the  Suit ; 
and  the  Refusal  authorizes  the  Client  to  employ  another 
Clerk  in  Court  or  Solicitor ;  and  although  be  cannot  be 
compelled  to  part  with  them,  he  must  produce  them  for  all 
Purposes  in  the  Cause;  and  his  Lordship  expressed  his 
Disapprobation  of  the  Refusal  by  visiting  the  Clerk  in 
Court  with  the  Costs  of  the  Application  (6)  ;  and  a  Soli- 
citor has  been  ordered  to  produce  the  original  Will  of  his 
Client,  for  the  Purpose  of  establishing  the  Character  of  all 
Persons  claiming  under  it  (c).  Applications  by  Solicitors 
to  restrain  a  Party  from  proceeding  in  a  Cause,  until  the 
former  Solicitor's  Bill  of  Fees  has  been  paid,  have  been 
refused:  so  Objections  to  a  Plaintiff  being  heard,  who  had 
appeared  by  a  new  Solicitor,  the  former  Solicitor  not  having 
been  applied  to  for  Delivery  of  the  Papers,  and  no  Oiler  made 
to  pay  his  Costs  (d). 

By  a  Statute  passed  early  in  the  Reign  of  James  the 
First  (*),  "  Attornies  and  Solicitors  must  deliver  a  true  Bill 
unto  their  Masters  or  Clients,  or  their  Assigns,  of  all 
Charges  concerning  the  Suits  which  they  have  for  them, 
subscribed  with  their  Hands  and  Names,  before  they  shall 

(a)  1  Ves.  and  Beam.  350.  [d)  13  Ves.  161,  195. 

(b)  3.Swan*t.  93.  (e)  3  Ja.  1.  c.  7.  s-  1. 

(c)  18  Ves.  294. 
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charge  their  Clients  with  any  Fees  or  Charges.11  The  Pro- 
visions of  this  Statute  being  found  ineffectual,  by  a  legisla- 
tive Provision,  2  Geo.  2.  c.  S3,  s.  23,  "  It  is  enacted  that 
no  Attorney  or  Solicitor  shall  commence  any  Action  for  the 
Recovery  of  any  Fees,  Charges,  or  Disbursements,  at  Lav 
or  in  Equity,  until  the  Expiration  of  one  Month  or  more 
after  such  Attorney  or  Solicitor  shall  have  delivered  unto 
the  Party  or  Parties  to  be  charged  therewith,  or  left  with 
him,  or  her,  or  them,  at  their  Dwelling  House,  or  last 
Place  of  Abode,  a  Bill  of  such  Fees,  Charges,  and  Dis- 
bursements, subscribed  with  the  proper  Hand  of  such 
Attorney  or  Solicitor  respectively;  and  upon  Application 
of  the  Party  or  Parties  chargeable  by  such  Bill,  or  of 
any  other  Person,  in  that  behalf  authorized  to  the  Lord 
Chancellor,  the  Master  of  the  Rolls,  the  Court  of  Exche- 
quer, or  to  any  of  the  Courts  in  the  said  Act  mentioned, 
or  to  a  Judge  or  Baron  of  the  Court  in  which  die  Business 
contained  in  such  Bill,  or  the  greatest  Part  thereof  in 
Amount  or  Value,  shall  have  been  transacted ;  and  upon 
the  Submission  of  the  Party  or  Parties,  or  such  other  Per- 
son authorized,  to  pay  the  whole  Sum,  of  what  upon  Taxa- 
tion of  the  said  Bill  shall  appear  to  be  due,  it  shall  be 
lawful  for  the  said  Lord  High  Chancellor,  &c.  to  refer  the 
said  Bill,  (although  no  Action  or  Suit  be  depending  in  such 
Court  touching  the  same)  to  be  taxed  and  settled  by  the 
proper  Officer  of  such  Court,  without  any  Money  being 
brought  into  Court;  and  if  the  Attorney,  Solicitor,  or 
Party  chargeable  with  the  Bill,  having  due  Notice,  shall 
refuse  or  neglect  to  attend  such  Taxation,  the  said  Officer 
may  proceed  to  tax  the  said  Bill  ex  parte,  pending  which 
Reference  and  Taxation  no  Action  shall  be  commenced  or 
prosecuted  touching  the  said  Demand. 

44  And  upon  the  Taxation  and  Settlement  of  such  Bill  and 
Demand,  the  Party  or  Parties  shall  forthwith  pay  to  the 
said  Attorney,  or  Solicitor,  or  to  any  Person  by  him  autho- 
rized to  receive  the  same,  that  shall  be  present  at  the  said 
Taxation,  or  unto  such  other  Person  or  Persons,  or  in  such 
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manner  as  the  respective  Courts  aforesaid  shall  direct,  the 
whole  Sum  that  shall  be  found  to  be,  or  remain  due  thereon, 
which  Payment  shall  be  a  full  Discharge  of  the  said  Bill 
and  Demand ;  and  in  Default  thereof,  the  Party  shall  be 
liable  to  an  Attachment,  or  Process  of  Contempt,  or  to  such 
other  Proceedings  at  the  Election  of  the  said  Attorney  or 
Solicitor,  as  such  Party  or  Parties  was  or  were  before  liable 
unto. 

"  And  if  upon  the  said  Taxation  and  Settlement,  it  shall 
be  found  that  such  Attorney  or  Solicitor  shall  happen  to  have 
been  overpaid,  then  in  such  Case  the  Attorney  or  Solicitor 
shall  -refund  and  pay  unto  the  Party  or  Parties  entitled 
thereto,  or  to  any  Person  authorized  by  him  to  receive  the 
same  if  present  at  the  settling  thereof,  or  otherwise  unto 
such  other  Person,  or  in  such  Manner,  as  the  respective 
Court  shall  direct,  all  such  Money  as  the  said  Officer  shall 
certify  to  have  been  so  overpaid ;  and  in  Default  thereof, 
the  said  Attorney  or  Solicitor  shall  in  like  Manner  be  liable 
to  an  Attachment,  or  to  such  other  Proceedings  at  the 
Election  of  the  Party,  as  he  would  have  been  subject  to  if 
the  said  Act  had  not  been  made. 

"  And  the  said  respective  Courts  are  hereby  authorized  to 
award  the  Costs  of  such  Taxation  to  be  paid  by  the  Parties 
according  to  the  Event  of  the  Taxation  of  the  Bill,  that  is 
to  say,  if  the  Bill  taxed  be  less  by  a  sixth  Part  than  the  Bill 
delivered,  then  the  Attorney,  or  Solicitor,  is  to  pay  the 
Costs  of  the  Taxation ;  but  if  it  shall  not  be  less,  the  Court, 
in  their  Discretion,  shall  charge  the  Attorney  or  Client  in 
regard  to  the  reasonableness  or  unreasonableness  of  such 
Bill." 

And  by  the  sixth  Section  of  the  said  Act,  any  Clause, 
Matter,  or  Thing,  therein  contained,  shall  not  extend  to  any 
Bill  of  Fees, Charges  and  Disbursements  due  from  any  Attor- 
ney or  Solicitor,  or  Clerk  in  Court,  to  any  other  Attorney 
or  Solicitor,  or  Clerk  in  Court,  but  every  such  Solicitor, 
Attorney,  or  Clerk  in  Court,  may  use  such  Remedies  for 
recovery  of  his  Fees,  Charges,  and  Disbursements,  against 
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such  other  Attorney  or  Solicitor  as  he  migfit  hare  done 
before  the  making  of  the  said  Act. 

Lord  Eldon,  in  deciding  upon  a  summary  Application  fay 
Petition,  under  the  general  Jurisdiction  of  the  Court  of  Chan- 
cery over  its  Officers,  (there  being  no  Cause)  to  take  Title 
Deeds  out  of  the  Hands  of  a  Solicitor,  offering  to  pay  hi* 
Demand,  and  praying  a  Delivery  of  his  Bill  of  Fees,  he ; 
observed,  there  was  no  Doubt  but  that  the  Court  exercised 
this  Jurisdiction  long  before  the  Statute  of  the  2d  Geo.  52, 
which  did  little  more  than  introduce  the  Regulations  under 
which  the  Jurisdiction  should  be  exercised :  and  adverting  to 
the  Decisions  of  the  Courts  of  Law  (a),  upon  summary  Ap- 
plications against  the  Officers  of  the  respective  Courts,  was 
satisfied  that  the  Application  might  be  made,  and  granted 
the  Order  (b). 

The  Court  of  King's  Bench  has  exercised  a  summary 
Jurisdiction  over  an  Attorney  of  that  Court,  and  obliged 
him  to  deliver  up  Court  Rolls,  Title  Deeds,  Papers  and 
Writings,  on  Satisfaction  of  his  Lien,  although  they  came 
into  his  Hands  as  Steward  of  a  Manor,  and  the  Receiver 
of  the  Rents  (e)  :  and  if  a  third  Person  be  interested  in 
the  Deeds,  the  Court  will  not  suffer  the  Attorney  to  avail 
himself  of  that  Circumstance,  but  will  direct  a  Security  to 
be  given  by  the  Person  to  whom  they  are  delivered,  to 
produce  them  on  Demand  for  Inspection.  And  the  Court 
of  Common  Fleas,  by  a  summary  Proceeding  at  the  In- 
stance of  the  Lord  of  a  Manor,  has  taken  the  Title  Deeds 
of  the  Manor,  and  the  Court  Rolls  out  of  the  Hands  of  a 
Steward,  an  Attorney  of  the  Court  (d). 

But  in  the  Exercise  of  this  wholesome  Severity,  it  seems 
to  be  an  indispensable  Requisite,  that  the  Deeds,  &c. 
should  have  come  into  the  Hands  of  the  Officer  in  the 
Character  of  Attorney.    A  Court  of  Law  has  refused  to 

(a)  3  Term  Rep.  275.  Stra.         (e)  3  Term  Rep.  275. 
62!.    8  Mod.  339.  (d)  5  Taunt.  206. 

(b)  6  Ves.  425.  5  Ves%700. 
13  Ve*.  124. 
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proceed  summarily  against  a  Steward  who  was  an  Attor- 
ney, to  compel  him  to  account  before  the  Master  for 
Receipts  and  Payments,  in  respect  of  mortgaged  Premises, 
and  to  pay  the  Balance  to  his  Employer,  and  to  deliver  up 
Title  Deeds,  Papers,  and  Writings,  relating  to  the  Estate : 
this  being  the  proper  Subject  of  a  Bill  in  Equity ;  and  not 
a  Case  for  a  Mandamus  to  compel  a  Steward  of  a  Manor 
to  deliver  up  Court  Rolls,  in  lieu  of  which  this  summary 
Proceeding  has  been  adopted,  where  the  Steward  of  the 
Court  is  an  Attorney;  the  Application  not  regarding  hi* 
Duty  as  an  Attorney  (a).  And  a  Court  of  Law  has 
refused  to  compel  an  Attorney  by  a  summary  Rule,  to 
deliver  up  on  Payment  of  his  Bill,  a  Lease  put  into  his 
Hands  for  the  Purpose  of  making  an  Assignment  of  it ; 
which  if  improperly  detained,  would  be  the  Subject  Matter 
of  a  Bill  in  Equity,  or  of  an  Action  at  Law,  there  being 
no  Cause  in  Court,  nor  any  Imputation  against  him  of  cri- 
minal Conduct  in  his  Character  of  an  Attorney  (b).  So 
where  an  Attorney  held  a  Deed  as  Party  and  Trustee, 
a  Court  of  Law  has  refused  to  make  an  Order  upon  him 
to  deliver  up  the  Deed  (c).  But  it  seems  to  be  now  set- 
tled, that  where  Deeds,  Writings,  &c.  come  into  an 
Attorney's  Possession  in  the  Way  of  his  Business,  and 
in  the  Character  of  Attorney,  the  Courts  of  Law  and 
Equity  will  in  a  summary  Manner  compel  him  to  deliver 
them  back  to  the  Party  upon  Payment  of  what  is  due : 
but  when  they  come  into  his  Hands  in  any  other  Manner, 
or  on  any  other  Account,  than  in  his  Way  of  Business, 
and  Character  of  Attorney,  the  Party  must  resort  to  his 
Action  at  Law,  or  Suit  in  Equity  (d).  Where  an  Action 
had  been  commenced  in  the  Court  of  King's  Bench  upon 
an  Attorney's  Bill,  that  Court,  being  thereby  possessed  of 
the  Cause,  has  a  Power  to  refer  such  Bill  for  Taxation, 

(a)  6  East's  Rep.  404.     2  (c)  5  Taunt.  364. 

Smith's  Rep.  409.  (d)  1  Salk.  87.      Say.  Rep. 

(6)  8  East*  Rep.  237.  J 25.     8  Mod.  306. 
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although  no  one  Item  in  it  be  for  Business  done  in  that 
Court  (a). 

Lord  Hardwicke  is  said  to  have  held  Agency  Business 
not  within  the  Act  of  Parliament,  and  that  his  Lordship 
on   that    Ground    discharged    an   Order    obtained  by  a 
Country   Solicitor    for   taxing   a   Town  Agent 9  Bill  of 
Fees  (A).     And  it  has  been  decided,  that  a  Solicitor's  Bill  of 
Fees  for  Proceedings  before  the  Lord  Chancellor  in  the  exer- 
cise of  a  Visitorial  Power  under  a  Royal  Foundation,  not 
being  Proceedings  in  Law  or  Equity,  or  in  the  Exercise  of 
his  Equitable  Jurisdiction,  is  not  within  the  Statute  (c). 
So  a  Bill  of  Costs  for  soliciting  an  Act  of  Parliament, 
which  Lord  Eldon  has  observed  any  one  might  do,  if  it 
relates  solely  to  obtaining  the  Act ;   although  done  by  a 
Solicitor,  is  not  taxable  (d).   And  a  Bill  will  not  be  taxed  by 
a  Court  of  Equity  for  Business  done  solely  in  the  House  of 
Lords,  though  under  the  Recognizance  the  Effect  has  been 
obtained  (e) ;  the  Costs  of  an  Application  to  the  King  in 
Council,  for  a  Reference  to  the  Lord  Chancellor  to  report 
his  Opinion ;  as  in  the  Instance  of  an  Application  for  a 
Commission  of   Review  of  the   Sentence  of  a  Court  of 
Delegates,  there  being  no  Cause,  and  the  original  Applica- 
tion being  to  the  King,  are  not  within  the  Statute  (/). 
And  so  the  Costs  of  Proceedings  in  a  Cause  in  the  Court 
of   Great   Session  in   Wales,   where  nothing  beyond  the 
Costs  is  in  dispute,  are  not  taxable  (g).     And  the  Statute 
has  been  held  not  to  apply  to  a  Case  where  a  Party  by 
Agreement  has  paid  the  Bill  of  another  Person,  and  conse- 
quently such  Party  cannot  apply  for  a  Taxation  (A) ;  the 
Court  has  no  Jurisdiction  to  order  a  Solicitor's  Bill  to  be 
taxed,  on  the  Application  of  the  Solicitor  himself  (t). 

(a)  2  Barnard.  K.  B.  182.  (/)  5  Ves.  633. 

(h)  Dick.    112.  quae.  (g)  2  Men.  500. 

(c)  Ves.  547.    2  Hull.  507.  (h)  1  Ja.  &  W&.  291. 

(d)  3  Ves.  «&  Bea.  21.  (t)  1  Sim.  &  Stu.  97. 
(<?)  Ibid. 
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An  Order  for  taxing  a  BUI  of  Costs,  entitled  in  the 
Cause,  if  obtained  by  a  Party  to  the  Cause  has  been  held 
regular,  under  the  general  Jurisdiction ;  but  a  Person  rtot 
a  Party  must  apply  ex  parte  under  the  Statute  2  Geo.  2 ; 
and  an  Irregularity  in  this  respect  would  be  waived  by 
Proceeding  under  the  Order.  But  it  has  been  made  a 
Question,  whether  a  Party  having  obtained  such  Irregular 
Order  in  a  Cause,  can  pursue  it  under  the  Statute  (a). 

If  the  whole  Bill  be  for  Conveyancing,  it  cannot  be 
referred  for  Taxation:  in  such  Case  the  Solicitor  must 
recover  upon  a  quantum  Meruit^  but  the  Items  of  it  will  be 
open  to  Examination  and  Discussion  at  Nisi  Prius,  and 
the  Plaintiff  must,  besides  proving  the  Performance  of  the 
Business,  and  his  Retainer,  shew  at  the  Trial  that  the 
Charges  are  reasonable ;  but  if  there  be  one  single  Item  in 
the  Bill  which  is  a  Proceeding  in  a  Court,  the  Charges  for 
Conveyancing  fall  within  the  Statute  (6).  An  Obitur  Dic- 
tum of  the  Court  of  Common  Pleas,  that  where  an  Attor- 
ney was  employed,  the  Court  of  King's  Bench  had  held 
that  they  might  refer  a  Bill  for  Taxation,  though  it  con- 
tained no  Law  Articles  (c),  seems  to  indicate  a  strong 
Disposition  at  some  future  Period  to  subject  a  Bill  for 
Conveyancing  to  Taxation  by  the  Master. 

If  the  Bill  includes  Parliamentary  Business,  or  Fees  paid 
for  Business  in  the  Ecclesiastical  Courts,  or  for 'Business  at 
the  Quarter  Sessions,  or  for  levying  Fines  and^Recoveries* 
or  for  Fees  and  Disbursements  in  Causes;  the  whole  Bill  is 
Subject  to  Taxation  (d).  So  where  a  Solicitor  has  delivered 
separate  Bills,  one  for  Conveyancing,  and  the  other  for 
Fees  and  Disbursements  in  Causes,  both  must  be  taxed,  they 
form  one  Bill  (e).  For  Lord  Eldon  observed  in  a  Court  of 
Law,  that  the  Expences  of  Conveyancing,  as  such,  are  not 

(a)  11  Ves.  328.  (d)  Tidd's   Costs,   75.       3 

(6)  Tidd's  Costs,  74.  Bull.  Doug.  Rep.  199.  n.  4  Term 
Ca.  145.     3  Bro.  C.  C.  233.         Rep.  124. 

(c)  1  N.  R.  266.  (*)  2   Hall.   502.        Sayer 

256.     Tidd's  Costs.  74. 
Vol.  I.  3  i 
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taxable,  they  are  not  to  be  considered  as  "  Fees,  Charges, 
or  Disbursements,"  at  Law  or  in  Equity ;  but  if  one  single 
Item  which  may  be  so  considered,  is  to  be  found  in  the  Bill, 
the  Charges  for  Conveyancing  fall  within  the  Statute ;  on  the 
Principle  that  what  is  paid  for  Conveyancing  is  paid  in  the 
Character,  and  in  the  Exercise  of  the  Duties  of  an 
Attorney ;  and  a  Person  shall  not  be  allowed  to  split  his 
Demand,  for  the  Statute  attaches  upon  the  whole  Demand 
which  he  has  in  that  Character ;  and,  that  this  Rule  would 
hold,  though  some  of  the  Items  were  wholly  unconnected 
with  the  Attorney's  professional  Capacity  (a).  It  should 
seem,  however,  that  if  no  Bill  be  delivered,  a  Solicitor 
would  be  entitled  to  recover  Items  charged  in  Respect  of 
Payments  for  the  Client's  Use,  not  referrable  to  the 
Business  of  a  Solicitor,  although  a  Bill  of  Particulars  by  a 
Judge's  Order  contained  other  Items  which  might  be  taxable 
under  the  Statute  (6). 

The  Courts  of  Law  have  held,  **  that  Charges  for 
taking  Instructions  to  commence  Action,  drawing  and  in- 
grossing  Affidavit  of  Debt,  and  attending  to  get  it  sworn  and 
paid  Oath,"  were  to  be  considered  as  Charges  for  Business 
done  in  Court  (c).  Charges  for  holding  the  Court  Leet  of 
a  Manor  by  the  Steward,  an  Attorney,  are  Charges  for 
Business  connected  with  his  professional  Character,  and 
therefore  like  Conveyancing  Charges,  taxable  when  found 
in  a  Bill  containing  any  taxable  Items  (rf),  a  Dedimns 
potestotem  charged  in  an  Attorney's  Bill,  was  held  a 
sufficient  Item  to  enable  the  Court  of  Common  Pleas  to 
refer  a  Bill  for  taxation,  though  with  this  exception  it  was 
entirely  for  Conveyancing  (e)  ;  and  an  Item  for  preparing  a 
Warrant  of  Attorney  to  confess  Judgment,  although  it  had 
not  been   executed,  sufficient   to  render  the   whole    Bill 

(a)  2  B.  and  P.  343.  1  (d)  5  Ba.  &  AL  896.  5  B. 
Camp.  N.  P.  437.  &  A.  49.     6  Taunt  105. 

(*)  1 1  East's  Rep.  285.  (e)  1  N.  R.  266. 

(c)  6  T.  R.  645. 
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liable  to  Taxation  (a).     The  Court  will  refer  a  BUI  to  lie 
taxed,  although  all  die  Business  be  done  at  the  Quarter 
Sessions  (5)  ;    and  a  Bill  for  obtaining  a  Bankrupt's  Cer* 
tificate*  the    obtaining  the  Lord  Chancellor's   Signature, 
is  Business  done  in  Court  and  taxable  (c);   so  a  Bill  of 
Costs,  by  a  Solicitor  under  a  Commission  of  Bankrupt, 
though  taxed  by  the  Commissioners,  and  stated  and  allowed 
in  the  Account  by  the  Assignees,  has  been  held   to  lie 
taxable    under  the  5  Geo.  2,  c.  30(d).       A  Solicitor's 
Bill    for  striking  a  Docket,  and  a   Journey  to  get  an 
Affidavit  of  Debt,  being  Business  relating  to  the  Bankruptcy, 
though  previous  thereto,  has  been  ordered  to  be  taxed  (e). 
And  it  should  seem  that  where  the  Solicitor  has  Deeds  in  his 
Possession,  delivered  to  him  for  the  Purpose  of  suffering 
Recoveries  in  the  Great  Sessions  in  Wales,  and  drawing 
Deeds;     the  having  Deeds  in  his  Possession,  has  been 
considered  by  Lord  Eldon  as  affording  an  original  Juris* 
diction  out  of  which  the  Order  for  Taxation  flows,  as  con- 
sequential ;  and,  that  the  Court  having  clearly  Jurisdiction 
to  order  the  Delivery  of  the  Deeds  and  Papers,  to  do  Justice 
between  the  Parties,  it  is  necessary  that  any   Lien  the 
Solicitor  may  have  for  Costs  should  be  first  discharged;   to 
ascertain  the  Amount  of  which,  the  Taxation  is  requisite,  so 
that  the  Taxation  is  consequent  upon  the  Order  for  Delivery, 
and  upon  these  Grounds  his  Lordship  made  an  Order  for 
Taxation  and  Delivery  of  the  Deeds  (/) ;  and  where  an 
Attorney  had  been  employed  to  collect  in  the  Effects  of  an 
Intestate,  but  not  in  any  Cause  or  Suit  in  Law  or  Equity, 
and  had  got  in  and  received  considerable  Sums,  upon  an 
Application  to  compel  an  Account  and  Taxation  of  Bill, 
and  Delivery  of  Deeds  and  Papers ;  if,  says  Lord  Chief 
Justice  Abbott,  in  making  the  Rule  absolute,  an  Attorney  is 
employed  in  a  Matter  wholly  unconnected  with  his  profes* 

(a)  2  Stark.  N.  P.  538.     3         («f;  1  Meri.32. 3  V.&  B.  1 4 1 . 
B.  &  Al.  486;    4  Camp.  68.  (e)  b  Ves.  706. 

(6)  4  T.  R.  496.  (J)  6  Ves.  425.     2  Me ri. 

<<0  2  Taunt.  321.  £01.    Beam.  Costs,  273. 

3i2 
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sional  Character,  the  Court  will  not  interfere  in  a  summary 

m 

Way  to  compel  him  to  execute  faithfully  the  Trust  reposed 
in  him :  but  where  the  Employment  is  so  connected  with  his 
professional  Character,  as  to  afford  a  Presumption  that  his 
Character  formed  the  Ground  of  his  Employment  by  the 
Client,  there  the  Court  will  exercise  this  Jurisdiction.  And, 
continues  his  Lordship,  the  Case  where  the  Court  compelled 
the  Attorney  to  deliver  over  Deeds,  placed  in  his  Hands  for 
the  Purpose  of  making  a  Conveyance,  proceeded  upon  this 
Ground  ;  for  as  a  Conveyance  requires  Knowledge  of  Law, 
the  Trust  is  reposed  by  the  Client  in  the  Party,  in  respect 
of  his  being  an  Attorney  (a). 

A  Bill  of  Fees,  Charges,  and  Disbursements,  if  anv 
Part  of  it  be  for  Business  done  in  Court  (  6),  though  some 
of  the  Items  may  be  for  Matters  not  taxable  (c),  is  required 
by  the  Statutes  to  be  written  in  a  legible  Hand,  with  such 
Abbreviations  as  are  commonly  used,  except  Law  Terms,  and 
Names  of  Writs  in  Words  at  length,  with  an  Exception  as 
to  Times  and  Sums  (d) ;  but  a  Mistake  in  the  Date  of  the 
Items,  if  it  does  not  mislead,  has  been  held  not  to  vitiate 
the  Delivery  of  the  Bill  (e).  It  may  be  useful  to  observe 
that  a  Bill  of  Fees  spun  out  to  an  extravagant  Length, 
may  be  referred  for  Impertinence,  or  Scandal,  if  it  be  made 
the  Vehicle  of  Abuse  (/*)  :  the  Bill  must  be  subscribed  with 
the  proper  Hand-writing  of  the  Attorney  or  Solicitor^); 
and  the  Bill  thus  signed  must  be  delivered  to  the  Party 
or  Parties,  to  be  charged  therewith,  or  left  at  his  or  their 
Dwelling  House,  or  last  Place  of  Abode,  at  least  a  com- 
plete lunar  Month  (A)  before  any  Proceedings  can  be  taken 
for  the  Recovery  thereof;  if  the  Bill  is  delivered  to  the 
Client  himself,  it  must  be  left  with  him,  and  not  taken 

.      (a)  Ba.  and  Al.  47.  (e)  4  Taunt.  806. 

(6)  5  T.  R.  694.  (/)  Ant.  pa.  778. 

(c)  6  T.  R.  645.  (g)  2  Geo.  2.  c.  23. 

(d)  12  Geo.  2.  c.    13.      4         (A)  5  Esp.  N.  P.  168.    2 
Taunt.  163.  Phill.  Ev.  1 15. 
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back  again,  though  he  should  acknowledge  the  Debt,  and 
promise  to  pay;  the  Statute,  which  has. been  construed 
liberally  in  Favour  of  the  Client  intending  that  he  should 
have  due  Time  to  examine  and  advise  upon  the 
Charges  (a)  :  nor  would  it  be  sufficient  to  prove  that  a 
Copy  of  the  Bill  was  shewn  to  the  Client,  and  the  se- 
veral Charges  explained,  upon  which  he  admitted  the 
Debt  (6) ;  for  the  Words  of  the  Statute  are  imperative.  If 
the  Attorney's  Clerk  who  delivered  it  be  dead,  an  Indorse- 
ment thereof  in  his  Hand-writing,  would  be  sufficient 
Evidence  of  the  Delivery  (c)  ;  if  the  Delivery  is  not  to  the 
Party,  it  must  be  left  for  him  at  his  Dwelling  House 
or  last  Place  of  Abode,  shewn  by  Evidence  to  have  been 
the  only  known  abode  of  the  Party  at  the  Time  of  the  Deli- 
very (d);  leaving  at  his  Counting-house,  is  not  sufficient  (e)9 
but  personal  Service  not  being  indispensably  necessary,  a 
Delivery  of  the  Bill  to  an  Agent  appointed  to  receive 
it .(/),  or  to  a  Person  appointed  Attorney  in  the  Place  of 
the  former  Attorney  discharged,  has  been  held  a  Delivery 
within  the  Statute  (g).  Where  several  are  jointly  liable, 
and  one  is  authorized  to  act  for  the  others,  Delivery  of  the 
Bill  to  him  who  gave  the  Instructions  will  be  sufficient  as 
against  the  Rest  (A)  :  or  if  they  all  jointly  employ  the  same 
Attorney,  and  act  together  in  the  Business,  Delivery  to  any 
one  in  an  Action  against  the  others  will  be  sufficient  (i)  ; 
but  it  should  be  observed,  though  they  may  be  jointly 
liable,  a  Delivery  to  one  who  took  no  Part  in  the  Business, 
would  not  be  regular  as  against  the  others  (A).  And  the 
Statute  has  been  held  to  extend  to  an  Agreement  between 
the  Attorney  and  Client,  that  the  former  should  charge 
nothing  more  than  the  Money  actually  laid  out  in  Respect 
of  Law  Business ;  and  that  an  Action  could  not  be  main 

(a)  1  H.  Bl.  290.  (/)  2  Carnpb.  277. 

(6)  1  Campb.  437.  (g)  12  East,  372,378. 

(c)  1  Stark.  N.  P.  40.  4.  (A)  2  Camp.  277. 

{d)  1  Stark.  N.  P.  32 1.  ( j)  1  Campb.  437, 

(e)  2  Bos.  &  Pul.  343.  (*)  2  Campb.  277. 


854  PRACTICAL  OBSERVATIONS 

tained  for  die  Amount,  unless  a  Bill  be  previously  deli- 
vered (a).  So  if  there  be  an  Agreement  that  the  Attorney 
should  be  paid  for  his  Time  at  a  certain  Rate  by  the  Day, 
besides  his  Expences  (b) ;  but  if  he  agree  to  accept,  in 
Satisfaction  of  a  Bill  delivered,  a  less  Sum  than  its 
Amount,  the  Attorney  will  not  be  charged  with  the  Costs 
of  Taxation,  unless  a  sixth  Part  of  the  Sum  so  received  be 
deducted  (c). 

The  Course  of  Practice  before  the  Statute,  upon  Applica- 
tion to  tax  a  Solicitor's  Bill,  was  to  order  the  whole 
Demand  to  be  brought  into  Court ;  the  Bill  is  now  ordered 
to  be  taxed,  upon  the  Party's  submitting  to  pay  what  shall 
be  found  due.  (d) 

To  proceed  adversely  to  enforce  the  Delivery  of  a  Bill  of 
Fees,  &c,  an  Order  must  be  obtained  by  Motion,  as  of 
Course,  or  by  a  Petition  to  the  Master  of  the  Rolls :  for  the 
former  Purpose  an  Application  may  be  made  any  Day  in 
Term,  or  on  the  Seal  Days  before  or  after  Term,  by  giv- 
ing Instructions  to  Counsel,  with  the  Title  of  the  Cause, 
to  move  that  the  Party's  former  Solicitor  may  within  a 
Week,  deliver  to  the  Party  applying,  a  Bill  of  Fees,  &c, 
in  the  Cause,  and  all  other  Matters,  with  the  usual  Direc- 
tions, the  Motion  Paper  signed  by  Counsel,  must  be  left 
with  the  Register,  and  the  Order  thereon  drawn  up,  passed 
and  entered  ;  or  if  the  Application  be  by  Petition  to 
the  Master  of  the  Rolls,  (which  is  the  more  expeditious 
Course,)  a  Petition  (see  Petitions)  must  be  properly  en- 
grossed, and  left  at  the  Secretary's  Office,  in  the  Rolls-yard, 
and  when  answered  (usually  the  next  Day)  a  Fee  of  6>.  6A 
must  be  paid  to  the  Secretary,  and  the  Petition  must  be 
taken  to  Mr.  Bird,  at  the  Register  Office,  and  the  Order 
drawn  up  and  passed  by  him,  the  Order  so  passed,  must 
be  left  with  the  proper  entering  Clerk,  at  the  same  Office, 

(a)  Pcake,  Ca.  102.  (c)  2  Hull,  516. 

(6)  Tidd'a  Costs.  77.  Saye,         (rf)  2  Vcs.  451.  Prac.  Re*. 
321.  Wy.  Ed.  398. 
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and  when  entered  the  Order  is   complete.     If  the  former 
Solicitor  has  misconducted  the  Business,  or  been  guilty  of 
any  Irregularity,  the  Petition  may  be  framed,  so  as  to  serve 
the  two-fold  Purpose  of  an  Investigation  of  the  Irregularity 
complained  of;  and  the  Delivery  and  Taxation  of  the  Bill 
of  Costs  as  incidental,  but  for  this  Purpose,  the  Petition 
roust  state  the  special  Matter  of  Complaint,  and  pray  conse- 
quential Direction,  and  be  supported  by  Affidavit  and  set 
down  for  Hearing,  and  brought  on  as  a  Cause  Petition  (a). 
To  make  this  Order  effective,  a  Writ  of  Execution  of  the 
Order  cannot  be  regularly  issued,  the  Solicitor  not  being  a 
Party  to  the  Suit.  (6)     A  Copy,  therefore,  of  the  Order, 
must  be  made  and  served  upon  the  Solicitor  personally,  by 
leaving  the  Copy,  and  shewing  the  original  Order,  passed 
and  entered  at  the  Time  of  Service.     If  the  Solicitor  cannot 
be  served  personally,  after  every  Endeavour  has  been  used, 
an  Application  must  be  made  to  the  Court,  by  giving  In- 
structions to  Counsel,  to  move,  "  that  Service  of  the  Order 
upon  the  Solicitor's  Clerk,  at  his  Chambers  (where  he  car- 
ries on  Business,)  or  at  his  Dwelling-house  or  Place  of 
Abode,  with  one  of  the  Family,  may  be  good   Service." 
An  Affidavit  of  the  Means  which  have  been  used  to  serve 
the  Order,  must  be  made,  and  filed  at  the  Affidavit  Office, 
Symond's  Inn,  and  an  Office  Copy  taken  to  read  when  the 
Motion  comes  on;  and  ex  abundantly  a  "Notice  of  Motion 
may  not  be  improper,  the  Service  of  which  upon  the  Solici- 
tor's Clerk,  or  at  his  House,  may  be  included  in  the  Affi- 
davit in  Support  of  the  Motion.    The  Court  will,  upon  this 
Motion,  substitute  a  Service,  by  leaving  a  Copy  as  prayed 
by  the  Motion.     This  Motion  must  be  attended  for  the 
Purpose  of  reading  the  Affidavit  and  giving  any  Explana- 
tion the  Court  may  require.     The  Counsel's  Brief  must  be 
left  with  the  Register,  who  attended  the  Court,  and  the 
Order  drawn  up,  passed,  and  entered,  at  the  same  Office  as 
before  directed.     A  Copy  of  this  Order,  and  of  the  former 

(a)    Walsh    v.    Brear,    17  (b)  14  Ves.  207.  Anon. 

April,  1818.  M.S. 
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Order,  must  be  served  upon  the  Solicitor's  Clerk  at  his 
Chambers  or  elsewhere,  as  directed  by  the  Order,  by  leav- 
ing separate  Copies  of  the  several  Orders,  and  shewing  ihe 
Orders,  respectively  passed  and  entered,  at  the  Time  of 
Service.  If  the  Bill  of  Fees  and  Disbursements  be  not 
delivered,  as  directed  by  the  Order,  after  the  Expiration  of 
the  Time  limited  for  Delivery  of  the  Bill ;  another  Applica- 
tion must  be  made  by  Motion,  and  a  Notice  of  such  Motion 
served  as  the  Orders  were,  and  an  Affidavit  made  of  the  Ser- 
vice of  the  two  Orders,  and  of  the  Notice ;  and  that  the  Bill  of 
Fees,  &c.  has  not  been  delivered  as  by  the  Order  was  directs 
ed,  must  be  made  and  filed  in  Support  of  the  Application  ; 
and  Counsel  must  be  instructed  to  move,  that  the  Solicitor 
may  stand  committed  to  the  Custody  of  the  Serjeant  at  Arms, 
for  Disobedience  of  the  Order,  for  delivering  a  Bill  of  Fees, 
&c. :  upon  this  Motion,  the  Court  usually  makes  an  Order 
that  the  Solicitor  delivers  his  Bill  of  Fees,  &c.  in  four  Days 
or  a  Week,  and  in  default  that  he  stand  committed,  &c.  and 
that  Service  of  the  Order  upon  the  Solicitor's  Clerk,  at  his 
Chambers,  should  be  good  Service.  This  Order  must  be 
drawn  up, passed, and  entered  at  the  Register  Office,as  before 
directed,  and  served  as  before  mentioned.  If  the  Solicitor, 
after  Service,  persist  in  not  delivering  a  Bill  of  Fees  and  Dis- 
bursements, a  further  Application  must  be  made  by  Motion 
upon  Notice,  supported  by  an  Affidavit  made  and  filed  of  the 
Service  of  the  last  Order,  and  that  the  Solicitor  hath  in  Coo- 
tempt  and  Disobedience  thereof,  not  delivered  his  Bill  of  Fees, 
&c.  as  by  the  Order  directed ;  that  the  Solicitor  may  stand 
absolutely  committed,  which  the  Court  will  order. 

This  Order  must  be  drawn  up,  passed,  and  entered,  in 
like  manner,  at  the  Register  Office;  and  must  be  deli- 
vered to  the  Serjeant  at  Arms  attending  the  Court,  or  his 
Deputy  ;  in  general  the  Serjeant  at  Arms  draws  up,  passes, 
and  enters  the  Order,  and  applies  to  the  Solicitor  for  In- 
structions to  apprehend  the  Party,  and  will  take  the  neces- 
sary Means  for  enforcing  Obedience  to  the  Order.    And  if 
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the  Party  be  taken,  he  must  be  brought  to  the  Bar  of  the 
Courtin  Custody,  and  if  he  persists  in  his  Contempt,  the" 
Court  will  commit  him  to  the  Fleet  Prison,  from  whence  he 
will  not  be  discharged  but  upon  Obedience  to  the  Direc- 
tions of  the  Order,  and  Payment  of  the  Costs  of  Contempt. 
A  Bill  of  Fees,  &c.  delivered  under  this  Order,  must  be 
signed  by  the  Solicitor,  and  include  all  Business  done  for 
the  Petitioner,  at  Law  or  in  Equity,  at  the  Sessions,  in 
Doctors  Commons,  the  preparing  Conveyances,  and  all  Law 
Business  whatever. 

If  the  Charges  in  the  Bill  delivered  appear  reasonable, 
and  all  the  Business  has  been  actually  done,  and  the  Money 
received,  correctly  accounted  for,  the  Client  would  act  pru- 
dently in  giving  his  Solicitor  Instructions  to  pay  the  Bill 
upon  Delivery  of  the  Papers  and  Proceedings :  for  if  after 
the  Delivery  of  the  Bill,  any  unreasonable  Delay  should  be 
incurred  by  the  Petitioner,  or  he  should  obstinately  refuse  to 
proceed  under  the  Order,  the  Solicitor  would  be  at  Liberty 
to  proceed  for  the  Recovery  of  his  Bill  either  at  Law,  or  by 
acting  upon  the  Order,  and  leaving  his  Bill  at  the  Master's 
Office,  and  taking  out  Warrants  on  leaving,  and  proceeding 
to  tax  the  Bill  as  the  Petitioner  might  have  done ;  taking  a 
Report  and  pursuing  the  usual  Course  for  enforcing  Pay- 
ment of  the  Sum  reported  due ;  but  as  the  Order  directs 
that  all  Proceedings  at  Law  for  Recovery  of  the  Bill  of 
Fees  be  stayed,  it  would  be  proper  to  move  to  discharge  the 
Order,  or  to  obtain  Leave  to  proceed  at  Law  for  Recovery 
of  the  Amount  of  the  Bill.     But  such  a  Case  seldom,  if 
ever,  occurs.     The  Petitioner  in  general  proceeds  under 
the  Order,  and  for  this  Purpose  the  Order  and  the  Bill  of 
Fees  and  Disbursements,  delivered  by  the  Solicitor,  must 
be  taken  to  the  Master's  Office,  to  whom  the  Reference  is 
jnade,  an  Office-Copy  of  which  must  be  taken  by  the  Soli- 
citor taxing  the  Bill:  a  Warrant  "  on  leaving  the  Bill  of 
Costs,"  must  be  taken  out,  and  a  Copy  served  upon  the 
Solicitor,  or  upon  his  Clerk  at  his  Chambers,  or  his  House 
for  carrying  on  Business;  and  when  that  is  returnable, 
successive  Warrants  must  be  taken  out  **  to  tax  the  Hill  of 
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Costs,"  and  served  in  like  Manner,  and  the  Petitioner"* 
Solicitor,  and  if  necessary,  his  Clerk  in  Court,  must  attend 
the  Warrant.     If  the  adverse  Party  do  not  attend  this, 
which  is  the  second  Warrant,  a  third  Warrant  must  be 
taken  out  and  served  as  before,  and  attended  by  the  Soli- 
citor and  Clerk  in  Court ;  and  if  there  be  no  Attendance  on 
on  the  other  Side,  the  Master,  upon  Oath  of  the  Service  of 
three  Warrants,  will  proceed  ex  parte  and  tax  the  Bill ; 
sometimes  the  Master  will  not  proceed  ex  parte,  unless  three 
Warrants  to  tax,  exclusive  of  the  Warrant  on  leaving  have 
been  taken  out ;  and  this  seems  the  more  regular  Practice, 
although  some  Delay  is  occasioned.     But  if  Expedition  be 
required,  an  Order  may  be  obtained  that  the  Master  maj 
proceed  de  die  in  diem :  this  seems  to  have  been  done  for- 
merly without  an  Order ;  the  Practice  is  now  settled,  that 
an  Order  is  necessary,  which  may  be  obtained  as  of  course, 
upon  a  very  slight  Suggestion  (a),  but  it  is  not  imperative 
upon  the  Master,  he  may  use  his  own  Discretion  thereon. 
The  Master  will  in  most  Cases  proceed  dedie  in  diem,  if  the 
Parties  will  consent,  and  the  Business  in  his  Office  is  not 
interrupted.     Warrants  must  be  successively  taken  out  and 
served,  and  attended  until  the  whole  Bill  is  gone  through. 
The  Order  for  Taxation  is  imperative  upon  the  Master,  and 
the  Course  of  the  Court  restricts  the  Taxation  to  his  Office ; 
but  lately  an  irregular  Practice  has  prevailed  of  clandes- 
tinely withdrawing  the  Taxation  from  the  Master's  Office  to 
the  Chancery  Office,  and  to  other  Places,  and  under  Colour 
of  Taxation  submitting  one  or  two  trilling  Queries  in  the 
Bill  to  the  Master's  Discussion,  which  has  to  a  great  Degree 
defeated  the  Directions  of  the  Court.    A  more  shameful 
Abuse  does  not  exist,  nor  one  more  calling  for  Reprehension 
and  Correction.  If  an  Objection  to  attend,  after  the  last  Seal, 
or  to  issue  Warrants,  an  Application  must  be  to  the  Court 
for  an  Order  to  proceed,  or  in  pressing  Cases  to  transfer 
the  Taxation  to  the  Vacation  Master  (6).     The  Office  Co- 
pies  of  the  Bill,  Answer,  and  Depositions  must  be  produced, 

(a)  1 1  Ves.  362.  (b)  Corbin   v.    Birch,  Trin. 

1785.  M.S. 
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signed  by  the  Six  Clerk,  otherwise  in  strict  Taxation  thej 
will  be  disallowed ;  at  the  Hearing  they  would  be  rejected  and 
not  allowed  to  be  read  in  Evidence  (a).  The  Queries  in  the 
Bill,  if  any  have  been  made,  must  be  disposed  of  before  the 
Master  can  make  his  Report :  in  many  Cases  an  Affidavit  is 
required  to  prove  Payment  of  the  Fees  and  Disbursements 
in  the  Cause,  and  to  support  the  Attendances  charged  in 
the  Bill ;  and  although  the  latter  are  sometimes  no  farther 
questioned,  if  supported  by  the  Solicitors  Day  Book,  which 
may  appear  to  have  been  regularly  kept,  and  the  Atten- 
dances entered  in  due  Order,  yet  Cases  have  occurred, 
-where  it  has  been  found  necessary  that  the  Book,  so  far  as 
relates  to  the  Attendances,  and  perhaps  the  Fees  and  Money 
therein  charged,  should  be  verified  by  the  Affidavit  of  the 
Solicitor  producing  it.  An  Office-Copy  of  the  Affidavit  in 
Support  of  the  queried  Items,  should  be  taken  from  the 
Master's  Office,  to  see  if  the  Affidavit  be  full  to  the  Points 
deposed  unto.  Office-Copies  of  Pleadings  should  be  marked 
by  the  Master  as  produced,  and  where  one  Solicitor  is  re* 
tained  for  a  Set  of  Defendants,  many  in  Number,  Atten- 
tion should  be  given  to  that  Circumstance.  Instances 
could  be  produced  of  a  Solicitor  bringing  in  separate  Bills 
of  Costs  for  each  Defendant,  at  remote  Periods,  where  the 
Proceedings  in  the  Master's  Office  have  been  pending  there 
a  Length  of*  Time,  which  merely  from  Inattention 
have  been  overlooked.  Such  Part  of  the  Bill  of  Fees  as 
relates  to  Costs  at  Law  or  in  the  Court  of  Exchequer,  the 
Master  will  not  tax ;  he  sends  the  Bill  by  his  Clerk  to  the 
respective  Officers  of  the  Court  where  the  Business  has 
been  done,  with  a  Request  that  they  will  tax  those  Parts  of 
the  Bill,  and  the  usual  Proceedings,  as  Appointments,  &c. 
must  be  followed  as  in  taxing  Costs  under  an  Order  made 
by  that  Court  in  which  the  Business  has  been  done ;  and 
when  the  Coats  for  the  Business  done  there,  have  been 
taxed,  the  Master's  Clerk,  or  the  Clerk  to  the  Officer  taxing 

(a)  Ord.  Cane.  Bea.  Ed.  186.  289.     1  Cox.  Rep.  437. 
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the  Bill,  must  return  the  Bill  so  taxed  to  the  Master  in 
Chancery.  If  the  Bill  contains  Charges  for  Conveyancirtr 
Business,  the  Master  in  Chancery  will  proceed  upon  and  tax 
these  Charges,  he  must  go  through  the  whole  Bill  referred  (a). 
An  Inquiry  into  the  Monies  received  by  the  Solicitor,  is 
made  by  filing  Interrogatories  for  the  Examination  of  the 
Solicitor.  The  Interrogatories  may  be  prepared  by  the 
Solicitor  who  taxes  the  Bill,  if  confined  to  a  bare  Inquiry 
into  Receipts  and  Payments;  but  if  there  be  an  Intricacy 
in  the  Account,  between  the  Client  and  his  late  Solicitor, 
Counsel  should  be  advised  with,  and  the  Interrogatories 
prepared,  or  at  least  settled  by  him ;  and  if  Deeds  and  Pa- 
pers are  to  be  produced,  the  Interrogatories  should  point  to 
that  Object.  The  Interrogatories  must  be  fairly  copied 
upon  Draft  Paper,  and  left  at  the  Master's  Office,  and  a 
Warrant  "  upon  leaving  the  Interrogatories  for  the  Exami- 
nation of  the  Solicitor,  as  to  the  Monies  received,  and  the 
Deeds,  <&c.  in  his  Hands,"  must  be  taken  out  and  served 
upon  the  other  Party ;  and  at  the  Return  another  Warrant 
"  to  settle  the  Interrogatories,"  taken  out,  and  served,  and 
attended.  If  the  Solicitor  do  not  attend  after  three  War- 
rants regularly  taken  out  and  attended,  upon  Oath  made 
before  the  Master  of  the  Service  of  the  Warrants,  he  will 
proceed  ex  parte,  and  settle  and  allow  the  Interrogatories. 
The  Master  makes  a  Certificate  of  die  Allowance  of  the 
Interrogatories,  which  must  be  filed  at  the  Report  Office, 
but  no  Order  for  Confirmation  is  necessary.  The  Interro- 
gatories are  engrossed  by  the  Master's  Clerk,  and  the  Allo- 
catur by  the  Master  marked  in  the  Margin,  certifying  that 
those  are  the  Interrogatories  he  has  allowed  by  his  Report. 
The  Interrogatories  being  complete,  a  Warrant  to  "  bring 
in  his  Examination,"  must  be  taken  out,  and  served  upon 
the  Solicitor ;  and  if  any  Delay  or  Neglect  arises  in  bring- 
ing in  the  Examination,  compulsory  Measures  must  be 
resorted  to. 

(a)  3  Bro.  C.  C.  234. 
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If  any  Deeds  have  come  into  the  Hands  of  the  late  Soli- 
citor, a  Warrant  must  be  taken  out  and  served  upon  him 
for  the  Production  of  all  Books,  Papers,  and  Writings  in  his 
Custody  or  Power,  relating  to  the  Matters  in  Question; 
and  should  any  Suspicion  be  entertained,  that  Deeds  or 
Writings,  Ac.  are  with-held,  Interrogatories  must  be  exhi- 
bited, and  the  Solicitor  examined  thereon ;  in  some  Cases, 
an  Affidavit  may  be  admitted  and  the  Examination  dis- 
pensed with;  but  where  the  Taxation  is  carried  on  very 
adversely,  an  Examination  upon  Interrogatories  is  the  only 
regular  Proceeding  to  obtain  the  Information  required. 

When  the  Examination  is  brought  in,  an  Office  Copy 
must  be  taken  from  the  Master's  Office,  and  it  should  be 
looked  into  to  see  if  full  and  sufficient ;  if  it  be  insufficient, 
Proceedings  must  be  taken  to  obtain  a  sufficient  Exami- 
nation. And  if  an  Order  has  been  made  to  put  in  his 
Examination  in  four  Days,  or  stand  committed,  and  the 
Solicitor  puts  in  an  insufficient  Examination,  upon  Affida- 
vit of  Service  of  the  Order  and  the  Master's  Certificate  of 
the  insufficiency,  the  Order  for  the  Commitment  will  be 
made  absol ute  (a). 

If  the  Examination  is  sufficient,  the  Account  of  Money 
received  by  the  Solicitor,  may  be  taken,  and  the  Bill  of  Costs 
cast  up,  and  the  Balance  adjusted. 

But  if  it  be  necessary  to  examine  Witnesses,  in  the  Coun- 
try,  to  falsify  the  Solicitor's  Examination,  a  Commission  must 
be  issued;  for  this  Purpose  the  usual  Certificate  of  the 
Necessity  of  such  Commission  must  be  obtained  from  the 
Master,  and  filed  at  the  Report  Office ;  and  an  Order  for 
the  Commission  obtained,  but  without  such  Certificate,  the 
Order  and  all  the  Proceedings  under  it,  would  be  discharged 
for  Irregularity  (6). 

The  Report  may  be  then  bespoken  of  the  Master's  Clerk, 
and  drawn  out,  which  as  it  goes  only  to  the  Taxation  of  Costs, 

(a)  1  Madd.  Rep.  527.  (b)  2  Cpx,  108. 
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is  termed  a  Certificate.  The  Solicitor  taxing  the  Bill,  ahoukl 
pay  strict  Attention  to  the  Castings,  and  should  not  suffer  the 
Certificate  to  be  signed  until  the  Casting  of  the  Bill,  and  the 
Suras  received  by  the  Solicitor,  are  properly  balanced  and 
struck :  it  has  been  held  that  an  Omission  of  Money  paid  be- 
fore the  Taxation,  will  not  be  allowed  to  the  Client  afterwards 
as  a  Payment  of  any  Part  of  what  is  taxed ;  it  should  have 
been  shewn  before,  and  would  have  been  allowed  by  the  Mas- 
ter in  the  Taxation,  and  brought  into  the  Account,and  Credit 
given  for  it.  Lord  Hardwicke's  Opinion  was,  that  after  the 
Taxation  of  a  Solicitor's  Bill,  the  Client  cannot  have  an 
antecedent  Demand  deducted  out  of  what  was  taxed  due  to 
the  Solicitor  upon  his  Bill;  for  by  applying  to  have  the 
Bill  taxed,  the  Party  submits  to  pay  what  shall  be  found 
due  thereon :  and  the  Court  is  to  see  that  Solicitors  do  their 
Clients  Justice ;  but,  says  his  Lordship,  giving  Way  to  an 
Application  of  this  Kind,  would  be  to  repeal  the  Act  of 
Parliament,  if  the  Court  should  open  the  Judgment  (for  it 
is  a  Judgment  of  the  Court  upon  the  Client's  own  Submis- 
sion to  pay  what  should  be  due)  to  let  in  this,  and  have  the 
Account  taken  (a). 

But  this  seems  not  to  apply  where  it  shall  be  found  upon 
Taxation,  that  the  Solicitor  shall  happen  to  have  been  over- 
paid;  for,  as  a  Writer  of  Merit  observes  (ft),  the  Statute 
provides  for  this  particular  Case,  by  directing  that  the  Soli- 
citor shall  in  that  Event  refund  all  such  Money,  as  the 
Officer  shall  certify  to  have  been  so  overpaid;  and  if  the  Bill 
of  Costs  be  assigned  to  a  Purchaser,  no  Order  for  Payment 
of  any  Part  of  the  Bill  can  be  obtained,  unless  the  Solicitor 
will  submit  to  be  examined  upon  Interrogatories  (c). 
If  the  Bill  of  Costs  be  long,  it  would  be  advisable  to  get  the 
Master  to  set  his  Initials  against  the  Item  where  the  Tax- 
ation under  each  Warrant  concludes,  to  prevent  one  Bill 
being  substituted  for  another.    The  Certificate  when  signed 

[a)  2  Ves.  452.  (e)  Barn.  293. 

(£)  Bea.  Costs,  234. 
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by  the  Master,  will  be  delivered  out  to  the  Party  taxing  the 
Bill,  which  must  be  filed  at  the  Report  Office,  and  an  Office 
Copy  taken  for  Use.  This  being  a  Certificate  of  Costs  only, 
is  conclusive,  and  needs  no  Confirmation,  no  Objection  nor 
Exception  will  lie  for  Items  of  Costs  properly  falling  within 
the  Description  of  Costs,  though  joined  with  other  Matters. 
If  the  Party  is  dissatisfied,  he  must  petition  for  Leave  to  ex- 
cept to  the  Certificate,  setting  out  in  his  Petition  the  Items, 
he  conceives,  the  Master  has  allowed  or  disallowed;  and  upon 
the  Hearing,  the  Court  will  decide  upon  the  Merits  of  the 
Petition  ;  but  being  in  the  Nature  of  an  Appeal,  the  Vice 
Chancellor  has  held  that  if  granted,  it  must  be  upon  Pay- 
ment of  the  taxed  Costs  into  Court  (a). 

If  the  Master  certifies  a  Balance  to  be  due  from  the  Soli- 
citor, a  Copy  of  the  Report  must  be  served  upon  the  Solicitor, 
and  a  Notice  that  the  Petitioner  intends  to  move  the  Court 
for  an  Order  for  Payment  of  the  Balance  reported  due. 
An  Affidavit  that  the  Sum  reported  due  is  owing  and  un- 
paid, and  of  the  Service  of  a  Copy  of  the  Certificate,  and  of 
the  Notice,  should  be  made  and  filed,  and  an  Office  Copy 
obtained.     Instructions  must  be  given  to  Counsel,  to  move 
for  Payment  of  the  Money;    and  the  Court  upon  hearing 
the  Affidavit  and  Certificate  read,  will  make  an  Order  for 
Payment  in  a  Week,  or  at  a  Short  Day,  if  the  opposite 
Party  do  not  appear ;  and  that  Service  of  the  Order,  upon 
the  Party,  or  his  Clerk,  or  at  his  Dwelling-house,  may  be 
good  Service.     If  he  appears,  the  Court  should  be  applied 
to,  to  bind  him  down  to  a  limited  Time,  probably  it  would ' 
extend  the  Order  to  an  absolute   Commitment   without 
further  Order,  unless  the  Money  be  paid  at  a  Day  men- 
tioned in  the  Order,  so  as  to  prevent  any  future  Application 
to  the  Court,  especially  if  the  Vacation  is  near.   The  Course 
of  Practice  is,  if  at  the  Expiration  of  the  Time  appointed 
by  the  Order,  the  Money  be  not  paid,  another  Application 
must  be  made  by  Motion,  that  the  Party  may  stand  abso- 
lve) 9  Ve*.  299.   4  Madd.  394. 
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lutely  committed  for  Disobedience  of  the  Order,  in  not 
paying  in  the  Money  thereby  directed,  grounded  upon  an 
Affidavit  of  the  Money,  mentioned  in  the  Certificate,  being 
due,  and  of  the  Service  of  the  Order,  and  that  the  Party  ha* 
not  paid  the  Money,  as  by  the  Order  he  was  directed ;  and 
the  Court  will  make  an  Order  that  the  Party  do  stand  abso- 
lutely committed  accordingly.(a)  This  Order  must  be  drawn 
up,  passed,  and  entered  at  the  Register  Office,  and  delivered 
to  the  Serjeant  at  Arms,  or  to  his  Deputy,  or  in  some  Cases 
to  the  Messenger,  or  to  his  Deputy,  who  will  take  the 
proper  Steps  for  executing  the  Process,  to  which,  if  a 
Caption  be  made,  there  is  no  Bail. 

For  the  Costs  incurred  in  the  Course  of  Taxation,  by  a 
legislative  Provision,  (6)  if  a  sixth  Part  or  more  than  a  sixth 
Part  of  the  Bill  be  deducted,  the  Solicitor  shall  pay  the 
Costs  of  Taxation ;  but  if  less  than  a  Sixth,  then  the  Court 
is  to  award  the  Costs  of  the  Taxation  according  to  its  Dis- 
cretion^). Here  it  should  be  observed,  that  where  more 
than  a  Sixth  is  taken  off,  the  Words  of  the  Statute  are 
imperative  upon  the  Solicitor  to  pay  the  Costs  ofTaaration; 
where  in  Taxing  a  Solicitor^  Bill  only  Two  Shillings  made 
the  Difference,  and  it  was  thought  an  extreme  Case,  for  this 
small  Sum,  to  visit  the  Solicitor  with  the  Costs  of  the  Tax- 
ation, the  Court  held  that  they  could  not  enter  into  that 
Consideration,  that  the  Act  of  Parliament  had  so  adjudged 
it ;  and  the  Solicitor  was  ordered  to  pay  the  Costs  of  the 
Taxation  (d) ;  and  the  Rule  as  to  Taxation  of  a  Solicitors 
Bill  is  adopted  in  Bankruptcy,  by  Analogy  to  the  Statute 
Geo.  2.  and  applies  to  the  Bill  taxed  by  the  Commissioners : 
on  Re-taxation  by  the  Master,  being  reduced  above  the 
Sixth,  the  Solicitor  has  been  ordered  to  pay  the  Costs  of 
Taxation  {e). 

(a)  1 4  Ves.  207.  (c)  2  Hall.  Costs,  5 1 5.  Sayer 

(6)  2  Geo.  2,  c.  23,  s.  23.         261.  Tidd's  Costs,  79. 

(d)  2  Fowl.  Exoh.  464. 
(<?)3Vcs.  &  Beu.141. 
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These  Costs  are  to  be  obtained  by  Order  as  of  course 
upon  Motion  or  by  Petition  to  the  Master  of  the  Rolls  (see 
Petition) ;  if  the  Application  be  upon  Motion,  Instructions 
must  be  given  to  Counsel  to  move  for  the  Costs  occasioned 
by  the  Taxation  of  Mr.  Wills/lire,  the  late  Solicitor's  Bill 
of  Fees,  more  than  a  sixth  Part  having  been  taxed  off,  and 
that  it  may  be  referred  back  to  the  Master  to  tax  suoh  Costs ; 
an  Office  Copy  of  the  Master's  Certificate  of  the  Taxation 
must  be  produced  at  the  same  time.  If  the  Application  be 
by  Petition,  which  is  the  only  Course  when  the  Court  is 
not  sitting,  a  Petition  in  the  usual  Form  must  be  engrossed 
and  left  at  the  Secretary's  Office  in  the  Soils  Yard,  and  a 
Fee  of  5s.  6d.  paid  when  answered  and  taken  away.  The 
Order  must  be  drawn  up,  passed,  and  entered  at  the  Register. 
Office,  as  before  directed,  and  taken  to  the  Master's  Office, 
and  the  Bill  of  Costs  occasioned  by  the  Taxation  must  be 
left,  and  a  Warrant  "  on  leaving  the  BUI  of  Costs'*  taken 
put,  and  served  upon  the  Solicitor ;  and  when  that  Warrant 
is  returnable,  successive  Warrants  "  to  tax  the  BUI  of  Costs" 
must  be  taken  out,  and  served,  until  the  whole  Bill  is  gpne 
through  #nd  taxed,  for  which  proper  Instructions  have, 
been  before  given ;  and  when  the  Bill  is  cast  up,  and  the 
Deductions  made,  the  Sums  at  which  the  Costs  are  taxed 
must  be  inserted  in  the  Master's  Certificate,  which  is  to 
be  filed  at  the  Report  Office,  and  similar  Proceedings  ta^eq 
for  obtaining  Payment  as  directed  in  taxing  the  former, 
Bill. 

If  the  Bill  be  taxed  at  less  by  a  Sixth  than  the  Bill  de- 
livered, the  Costs  of  Taxation  are  disposed  of  at  the  Discre- 
tion of  the  Court;  but  if  the  Deduction  arise  not  by  the. 
Taxation  of  particular  Items,  of  themselves  liable  to  Tax- 
ation, and  chargjeable  to  the  Client,  but  is  occasioned  by 
the  Disallowance  of  the  Whol$  of  certain  Expences  stated  in 
the  Bill,  on  the  Ground  that  the  Client  was  not  the  Person 
liable  to  those  charges,  and  not  because  they  were  objection- 
able in  their  Nature  or  Amount;  the  Courts  of  Law  have 
held  that  the  Solicitor  is  not  liable  to  the  Costs  of  Taxation, 

Vol.  I.  8  x 
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Court  has  done  agency  Business  as  Solicitor,  his  Bill  as  such 
is  obtained  and  taxed  by  the  same  Course  of  Practice  as  a 
Solicitor's  Bill  (a).  For  the  Recovery  of  these  Fees,  it  has 
lately  been  determined  that  a  Clerk  in  Court  may  proceed  by 
Bill  in  Equity  against  a  Solicitor  for  Payment  of  a  specific 
Sum,  as  the  Amount  of  his  Bill  for  Fees  and  Disbursements : 
this  Case  underwent  great  Consideration,  and  from  the  Obser- 
vations made  by  Lord  Eldon,  in  pronouncing  the  Judgment 
of  the  Court,  it  should  seem  that  a  Defendant  to  such  a 
Bill  might  relieve  himself  from  the  Expences  of  such  a  Suit 
by  admitting  that  he  was  a  Solicitor,  and  desiring  upon 
Motion  a  Reference  to  the  Master  to  take  the  Account; 
that  the  Suit  would  be  ended,  and  the  Court  as  to  Costs, 
would  have  an  Opportunity  of  finally  doing  Justice  (6). 

The  Bill  of  Fees  of  the  personal  Representative  erf  a 
deceased  Solicitor  may  be  referred  for  Taxation  (c),  but  he 
does  not  seem  to  be  liable  to  the  Costs  of  Taxation  if  more 
than  a  sixth  Part  of  his  Testator  or  Intestate's  Bill  is  taken 
off;  such  Costs  being  considered  personal  to  the  Attorney 
himself;  a  Decision  not  free  from  Doubt  (d) :  nor  is  it  neces- 
sary for  him  to  deliver  a  Bill  before  an  Action  is  commenced 
thereon  (e) :  And  where  the  Solicitor  died  after  the  usual 
Order  to  tax,  such  Order  staying  Proceedings  at  Law, 
till  the  Report,  a  Proceeding  at  Law  on  the  Part  of  the 
Representativeogainstthe  Client,  was  held  not  to  be  a  Con- 
tempt (f) ;  if  the  Client  dies  after  the  Order  to  tax  his 
Solicitor's  Bill,  his  Representative  will  not  be  suffered  to 
revive  it  without  entering  into  the  usual  Undertaking  to 
pay  what  shall  be  found  due  on  Taxation  (g). 

Lord  Rosslyn  determined,  that  a  Solicitor  admitted  in 

(«)     Whiitaker    v.    Goa,  Costs,    76.      2    Stra,    1056. 

Order  5th  May,  1786,  MSS.  Beam.  Costs,  303. 

(6)  6  Ves.  68 1 .  (e)  Tidd's  Costs,  75. 

(c)  4  Taunt.  724.  (/  )  1  Swanst.  58. 

(rf)2   Hall,  516.      Tidd't  (y)2Atk.H4.  Bam.  265. 
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the  Court  of  Chancery,  might  practice  on  the  Equity  Side 
of  the  Exchequer,  without  being  admitted  a  Solicitor  in  the 
latter  Court  (a).     But  in  a  recent  Case,  the  Court  of  Com- 
mon Pleas  held  that  a  Solicitor  on  the  Equity  Side  of  the 
Court  of  Exchequer,  is  not  entitled  to  practice  in  the  Court 
of  Chancery,  and  that  if  he  does,  he  cannot  maintain  an 
•Action  for  the  Amount  of  his  Bill ;  and  that  a  Solicitor  of  the 
Court  of  Chancery  cannot,  by  Consent  in  Writing,  autho- 
rize a  Solicitor  of  the  Court  of  Exchequer  to  practice  in  his 
Name  (b).    And  Lord  Chief  Justice  Best  decided  that  a 
Conveyancer,  admitted  of  one  of  the  Inns  of  Court,  prac- 
tising under  a  Certificate,  not  being  an  Attorney  or  Soli- 
citor, could  not  maintain  an  Action  for  drawing  Deeds,  &c. 
or  Attendances,  but  merely  for  the  Ingrossing,  Parchment, 
and  Stamps  (c). 

The  Taxation  of  Agency  Bills  for  Business  done  in 
Chancery  by  a  Clerk  in  Court,  or  by  a  Town  Solicitor,  for 
a  Country  Attorney  is  directed  as  of  course ;  but  not  as  be- 
tween Client  and  Agent :  Whatever  Doubts  might  formerly 
have  been  entertained  of  the  Jurisdiction  of  this  Court  on  this 
Head,  a  Current  of  Authorities  have  established  the  Practice 
of  referring  Agency  Bills  for  Taxation  (d).  Lord  Hardwicke 
directed  the  Taxation  of  a  Bill  of  Fees  and  Disbursements 
for  Agency  Business  (i) ;  and  upon  an  Application  of  a  Solici- 
tor in  a  Cause,  to  have  his  own  Agent's  Bills  of  Fees  taxed, 
and  several  Precedents  being  mentioned,  Lord  Thurlow 
made  a  like  Order  (/).  And  it  is  now  the  settled  and  esta- 
blished Practice,  to  refer  Bills  of  this  Nature  to  be  taxed  as 
of  course.  The  Proceeding  is  the  same  as  between  Solicitor 
and  Client:  an  Order  must  be  obtained,  either  upon  Peti- 
tion (see  Petitions)  to  the  Master  of  the  Rolls,  or  upon 
Motion  in  Court,  for  the  Delivery  and  Taxation  of  the 

(a)  1  Hon,  BL  50.  (d)  Dick.   112.      8  Price, 

[d)  4  Taunt  452.  679. 

(e)  Jtnkyns  v.  Slado,  8th         (*)  Dick.  285. 
May,  1824.  (/)  2  Cox.  173. 
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Agent's  Bill,  or  for  the  Taxation  of  the  Bill  delivered.  The 
Order  must  be  drawn  up,  passed,  and  entered  with  the  pro- 
per entering  Clerk,  at  the  Register  Office,  and  a  Copy  of 
the  Order,  passed  and  entered,  must  be  served  upon  the 
Agent  in  the  usual  Course,  and  similar  Proceedings  taken  as 
in  taxing  Bills  of  Fees  as  between  Solicitor  and  Client,  for 
which  very  full  Instructions  are  before  given.     It  should 
seem,  that  in  all  Cases  of  Taxation  of  Bills,  as  between  So- 
licitor and  Client,  and  Solicitor  and  Agent  if  a  Bill  of  Fees 
has  been  delivered,  whether  under  an  Order  or  not,  and  the 
Bill  has  been  left  in  pursuance  of  an  Order,  at  the  Master's 
Office  for  Taxation,  the  Solicitor  or  Agentf  cannot  after- 
wards deliver  a  fresh  Bill  for  the  same  Business :  the  Court 
of  Common  Pleas  have  decided  that  the  Delivery  of  the 
former  Bill  is  conclusive  Evidence  against  an  Increase  of 
Charge  in  a  subsequent  Bill  on  any  of  the  Items  contained  in 
it ;  and  strong  presumptive  Evidence  against  any  additional 
Items;  but  if  any  Errors  or  real  Omissions  can  be  shewn  in 
the  former  Bill,  in  such  Case  it  has  been  said,  they  ought  to 
be  allowed,  though  it  seems  to  be  considered  purely  at 
Matter  of  Favour,  and  not  of  Right  (a).    And  recently 
Lord  Eldon  expressed  his  Determination  to  strike  any  Soli- 
citor off  the  Roll,  who  undertook  Business  upon  Condition 
that  the  Bill  of  Fees  should  not  be  taxed.     If  any  manifest 
Error  appears  on  the  Face  of  the  Bill,  or  any  Omission, 
the  Court  would  probably  give  Leave  to  add  to  die  Bill,  but 
if  the  Bill  of  Fees  is  left  in  pursuance  of  the  Order,  at  the 
Master^  Office,  the  Master  cannot,  in  an  adverse  Taxation 
receive  any  other  Bill ;  he  must  proceed  upon  the  Bill  m 
ieft,  unless  an  Order  should  be  obtained,  giving  the  Solicitor 
tjt  Agent  Liberty  to  deliver  a  further  Bill,  which  cannot  be 
dbtained  but  under  very  special  Circumstances,  and  upon 

Notice  (6). 
The  Solicitor  after  Service  and  pending  the  Order  fir 

(<*)  1  Bos.  and  Pul.  49.  (6)  Windale  v.  Blackburn* 

Michas.  1803,  MSS. 
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Delivery  and  Taxation  of  his  BiH,  is  restrained  by  the 
Statute,  from  commencing  or  prosecuting  any  Action  at 
Law  in  respect  of  his  Bill ;  if  in  violation  of  the  Statute,  he 
sues  at  Law,  the  Court  upon  a  summary  Application  by 
Motion  or  Petition  supported  by  Affidavit  of  the  Fact, 
would  order  the  Solicitor  to  discharge  the  Client  out  of 
Custody,  and  stay  the  Proceedings  with  Costs  at  Law,  and  of 
the  Application,  and  in  a  gross  Case  by  Commitment  for  the 
Contempt :  the  Court  of  Common  Pleas  in  refusing  to  stay 
Proceedings  in  an  Action  upon  ft  Bill  of  Costs  under  Taxation 
in  the  King's  Bench,  intimated  in  strong  Terms,  that  if  the 
Taxation  had  been  under  their  Order,  an  Attachment  would 
have  been  granted  (a).  Recently  Lord  Eldon  refused  to  go 
the  length  of  committing  a  Solicitor  who  had  arrested  his 
Client  pending  an  Order  to  tax :  the  Situation  the  Solicitor 
held  under  his  Lordship,  might  have  had  some  weight  in 
the  Decision  (ft) ;  but  the  Statute  does  not  prevent  the  Solici- 
tor from  issuing  a  Commission  of  Bankruptcy  against  the 
Client,  even  without  delivering  his  Bill  (c). 

The  Court  of  Common  Pleas  would  not  permit  a  Defend- 
ant to  be  held  to  Bail  in  an  Action  founded  on  the  Protho- 
natory's  Allocatur  for  Costs :  Lord  C.  J.  Gibbs  seemed  to 
express  an  Opinion  that  no  Action  could  be  maintained  (d). 

Where  either  of  the  Parties  in  a  Suit  is  made  liable  to 
the  Payment  of  Costs,  or  has  actually  paid  Costs,  through 
the  gross  Negligence,  gross  Ignorance,  or  gross  Misbe- 
haviour of  his  Attorney,  the  Court  will,  upon  Motion, 
order  such  Attorney  in  the  former  Case  to  pay  the  Costs 
instead  of  his  Client,  and  in  the  latter  to  reimburse  him  (e). 
But  in  the  Taxation  of  Costs,  the  Court  cannot  make  the 
Attorney  pay  the  Costs  of  Taxation  on  account  of  impro- 
per Conduct,  but  only  when  there  are  improper  Items  in 

(a)  1  Bos.  and  Pul.  365  (e)  1  P.  Wms.  593.    Say. 

(^)  Ex  parte  Can.   Easter,     Rep.  50,  169,  172.    3  Atk. 
1824.  368.    10  East.  273.     15  Ves. 

(c)  11  Ves.  164.  476.    2  Sell,  and  Lefr.  165. 

(d)  4  Taunt.  705.  1  Ves.  j.  394.- 
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the  Bill  amounting  to  a  sixth  (a),  nor  would  it  generally  he 
a  Defence  in  an  Action  though,  it  may  in  some  Cases  (ft). 

It  has  before  been  observed,  that  where  a  Party  changes 
his  Solicitor,  the  Lien  the  former  Solicitor  had  for  his  Costs 
upon  Papers,  &c.  in  his  Hands,  is  not  affected,  the  Court 
has  uniformly  declared  that  the  Lien  is  undoubted  (c).  The 
Extent  to  which  the  Lien  is  to  be  carried,  seems  to  be 
restricted  to  certain  Limits :  it  has  been  decided  that  a  Soli- 
citor's Lien  for  Costs  upon  a  Fund  of  Assets  appropriated 
to  the  Agent,  subject  to  securing  a  Debt  from  him,  and  the 
Testator,  as  his  Surety,  and  afterwards  paid  by  the  Estate, 
could  not  be  established  (d).  So  a  Clerk  in  Court  who  lends 
Money  to  the  Solicitor  or  the  latter  to  the  Client,  and  takes 
Security,  abandons  the  Lien  (e).  If  a  Country  Agent  em- 
ploys an  Attorney  or  Solicitor  in  the  Country  in  a  Cause  in 
Chancery,  and  the  Solicitor  employs  a  Clerk  in  Court,  and 
the  Client  pays  the  Solicitor,  but  the  Clerk  in  Court  remains 
unpaid,  the  Client  is  not  bound  to  pay  the  Cleric  in  Court; 
but,  if  the  latter  has  any  Papers  in  his  Hands,  he  may  retain 
them  (/).  A  Solicitor  who  is  in  Disburse  for  his  Client,  has 
a  Right  to  be  paid  out  of  a  Duty  decreed  to  an  Adminis- 
trator, and  has  a  Lien  upon  it  before  the  Creditors  of  the 
Deceased,  nor  can  the  Administrator  controvert  this  Ruk 
by  insisting  upon  applying  the  Assets  in  a  Course  of 
Administration  (g).  Solicitors  have  a  Lien  on  the  Funds  for 
their  Costs,  whether  in  the  Way  of  Suit,  or  Prosecution  in 
Lunacy  or  Bankruptcy  (A).  A  Solicitor  prosecuting  a  Suit 
to  a  Decree,  has  a  Lien  on  the  Estate  recovered  in  the 
Hands  of  the  Party  recovering  the  Estate,  for  his  Bill,  but 
not  in  the  Hands  of  his  Heir,  unless  it  is  necessary  to  revive 

(a)  2  Anstr.  494.  (  e )  2  Atk.  1 14, 307. 3  Atk. 

(b)  2  N.  R.  136.  2  Hull. 50 1 .     727.   2  P.  Wms*  440,   2  Fes> 

(c)  4    Term.    Rep.     123.     251.     Turn.  R.  87. 

13  Ves.  161.     1  Sch.  &  Lefr.  (/)   2  P.  Wms.  460.     2 

3 15..] 6  Ves.  258.  1 8  Ves.  282.  Ves.  S 5. 

(<*)  15  Ves.  72.     2  Ja.  &  [g)  3  Atk.  720. 

Wa.218.  (k)  2  Ves.  407. 


AND  REMARKS.  875 

the  Suit,  in  which  Case  the  Lien  is  revived  (a).  A  Clerk  in 
Court  has  no  Lien  upon  a  Record  of  the  Court, for  Fees  due, 
nor  to  impound  a  Bill  or  Answer  till  Payment  of  the  Office 
Copy  (ft).  Lard  Thurlow  in  making  an  Order  upon  Mr. 
Lally,  the  Defendant's  Clerk  in  Court,  for  Delivery  of  the 
Record  which  he  had  detained,  until  paid  for  the  Office  Copy, 
was  pleased  to  observe  that  it  had  been  decided  that  a 
Clerk  of  Assize  had  no  Lien  upon  the  Records  for  Fees  (c), 
and  that  a  Clerk  in  Court's  Lien  stood  upon  no  better 
Footing  (d) :  but  recently  upon  a  similar  Application  Lord 
Eldon  directed  Mr.  Radcliffe,  the  Defendant  Clerk  in 
Court,  to  produce  the  Office  Copy  of  the  Bill  to  be  marked 
by  the  Six  Clerk,  to  enable  the  Defendants  to  file  his 
Answer  upon  the  Principle  that  a  Clerk  in  Court  could  not 
delay  the  Cause,  but  the  Detention  of  the  Bill  though  pressed 
upon  his  Lordship's  Attention,  was  not  adverted  to  (e). 

If  an  Attorney  or  Solicitor,  pending  the  Cause,  get 
from  his  Client  an  extraordinary  Security  for  the  Payment 
of  Money,  it  will  be  set  aside  without  any  particular  Evidence 
of  Imposition:  he  is  not  allowed  to  take  a  Present  without 
a  Bill  brought  in,  though  a  Client  may  be  generous,  and 
might  give  more  than  the  Bill:  Nor  can  a  Solicitor  or 
Attorney  take  a  Bond  from  a  Client  for  unliquidated  Costs ; 
notwithstanding  such  Bond  and  a  Mortgage  have  been 
given,  the  Costs  may  be  taxed,  and  upon  Payment  the 
Attorney  directed  to  re-convey,  and  the  Bond  to  be  delivered 
up.  And  where  the  Solicitor  has  a  Mortgage  to  secure  the 
Payment  of  his  Bill,  the  Court  will  order  it  to  be  taxed  (/), 
And,  although  the  Bill  of  Costs  had  been  adjusted,  and 
allowed  seventeen  Years  before,  where  the  Solicitor  had 
taken  a  Judgment  of  his  Client  for  400/.  whilst  the  Cause 
was  depending,  Lord  Hardwicke,  upon  a  Petition  complain- 
(a)  Amb.  102.  (e)  3  Swanst.  93. 

($)Ord.  Can.  Be.  111.141.         (/)    2  Atk.  29,   332.     I 
(c)  1  Doogl.  194.  n.     1  Bl.     Smith  Rep.  226.   18  Vos.  120. 
R.  50.  9  Ves.  292, 

(rf)  Anon.  Hil.  1781. 
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ing  of  improper  and  heavy  Charges  in  the  Bill,  observed, 
that  notwithstanding  the  Bill  had  been  adjusted  and  allowed 
some  Time,  yet  that  the  Behaviour  of  the  Solicitor  in  taking* 
Judgment  casts  an  Imputation  upon  him,  and  was  a  Practice 
he  could  by  no  means  approve ;  and,  as  it  did  not  appear 
that  the  Client  was  assisted  by  any  Person  of  the  Profes- 
sion in  looking  over  and  settling  the  Bill,  and  there  being 
several  very  extraordinary  Items  and  improper  Charges 
upon  the  Face  of  it,  notwithstanding  the  great  Length  of 
Time,  the  Adjustment,  and  Allowance,  his  Lordship  referred 
the  Bill  to  be  taxed,  and  that  the  Solicitor  should  be  ex- 
amined upon  Oath  upon  Interrogatories,  as  to  the  several 
Articles  upon  it,  and  ordered  the  Judgment  and  other  Secu- 
rities to  be  delivered  up  immediately  (a).  So  independent 
of  all  Fraud,  an  Attorney  should  not  take  a  Gift  from  his 
Client,  while  the  Relation  subsists  (though  the  Transaction 
be  not  only  free  from  Fraud)  but  the  most  moral  in  its 
Nature  (ft).  And  it  should  seem  that  in  all  Cases  where  an 
exorbitant  Reward  is  taken  from  the  Client  pendente  Utr, 
the  Court  will  either  set  aside  the  Security  entirely,  or 
reduce  it  to  the  Standard  of  those  Fees  to  which  the  Soli- 
citor is  properly  entitled* 

The  same  Rule  as  to  Taxation  of  Solicitors  Bilk  in 
Causes  is  adopted  in  Bankruptcy ;  the  Course  in  Bank- 
ruptcy, says  Lord  Eldon,  proceeds  by  Analogy  to  the 
Statute,  2  Geo.  2,  and  the  Rule  also  applies  to  a  Bill  taxed 
by  the  Commissioners ;  when,  therefore,  a  Bill  on  a  re-Tax- 
ation by  the  Master  was  reduced  above  a  sixth,  his  Lordship 
ordered  the  Solicitor  to  pay  the  Costs  (c) ;  and  the  same 
Rule  was  followed  where  the  Reduction  arose  from  the 
Master  disallowing  extra  Fees  paid  to  the  Commissioners 
for  Travelling  Expenses  (d).     The  Statute,  5  Geo.  2.  di- 

(a)  2  Atk.  295,  298.  (c)  3  V.  and  B.  1 4 1 . 2  Madd. 

(6)  2  Ves.  259.   3  Atk.  93.      R.  329. 
13  Ves.  52,  138.    1  P.  Wms.         (</)  Buck.  129. 
118.  3  Ves.  547.  1  Smith  Rep. 
326.  9.  Ves.  292. 
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rects  the  Commissioners  to  tax  the  Costs  up  to  the  Choice 
of  Assignee*:  Lord  Eldon  upon  a  prima  facie  Case  tif 
exorbitant  Taxation  by  them,  directed  a  re-Taxation  before 
the  Master  (a) ;  but  the  Vice-Chancellor  did  not  think  that 
of  course,  unless  specific  Errors  were  pointed  out,  because, 
the  re-Taxation  is  in  the  Nature  of  an  Appeal  (&)•  Where 
upon  a  Reference  to  tax  a  Bill  in  Bankruptcy,  reserving  the 
Costs  of  Taxation,  and  the  Bill  had  been  taxed  and  more  than 
a  sixth  taken  off',  and  the  Solicitor  had  proceeded  at  Law  for 
the  taxed  Costs,  not  deducting  the  Costs  pf  Taxation,  the 
Auction  was  directed  to  be  .staid,  and  referred  to  the  Master 
to  tax  the  Costs  of  the  Taxation,  and  after  deducting  the 
Amount  of  those  Costs  from  the  taxed  Costs,  that  the 
latter  should  be  paid  to  the  Solicitor  (c). 

Lord  Eldon  has  expressed  bis  extreme  Disapprobation  of 
a  Clerk  in  Court,  or  Solicitor,  being  retained  on  both  Sides, 
and  that  Instances  of  great  Abuses  could  be  shewn  to  have 
arisen  from  the  Practice :  that  a  general  Rule  of  Court, 
that  neither  a  Solicitor  by  himself,  or  his  Partner,  or  a 
Clerk  in  Court  should  be  employed  on  both  sides,  would 
be  extremely  beneficial  (d).  And  his  Lordship  held  that 
Solicitors  in  Partnership,  could  not  without  the  Consent  of 
the  Client,  dissolve  their  Partnership,  and  turn  him  over  to 
one  of  them,  though  they  might  give  him  Notice  that  they 
would  not  be  any  longer  concerned  for  him,  and  have  their 
Bill  of  Fees  to  that  Time  settled  (e).  And  with  the 
Advice  and  Assistance  of  all  the  Judges,  the  Master  of  the 
Rolls  and  Vice-Chancellor,  his  Lordship  restrained  by  In- 
junction an  Attorney  who  had  been  jointly  employed  by  a 
Party  in  a  Cause  from  becoming  the  Attorney  of  the  opposite 
Party  in  the  Suit(/);   and  Lord  Gifford  recently  ex- 

(a)  Buck.  1 1 1,  422.  (d)  3  Ves.  and  Bea.  177. 

(b)  4  Madd.  395.      Bea.         (*)  Cook  v.  Rhodes,  cited 
Costs,  333.  1 9  Vc3. 273. 

(c)  4  Madd.  379.    2  Scho.         (/)  19  Vcs.  261. 
and  Left.  110. 
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pressed  a  like  Opinion  upon  a  Solicitor  acting  as  such  for 
Parties  with  conflicting  Interests  (a).     As  connected  with 
this  Head,  it  may  be  useful  to  subjoin*  that  a  Solicitor  taking 
upon  himself  to  file  a  Bill  in  the  name  of  a  Client,  without  any 
or  at  least  sufficient  Authority  for  that  Purpose ;    upon  an 
Application  to  dismiss  the  Bill  with  Coats,  Lord  Eldon  in  ma- 
king the  Order,  observed,  that  if  the  Plaintiff  wished  to  have 
the  Bill  dismissed,  it  will  be  so  ordered,  and  'the  Solicitor 
directed  to  re-imburse  the  Plaintiff  all  the  Expenses  occa- 
sioned by  the  Bill  being  filed  without  his  Authority ;  and  if 
the  Plaintiff  denies  and  the  Solicitor  asserts  Authority  to 
have  been  given,  and  there  is  nothing  but  Assertion  against 
Assertion,  the  Solicitor  ought  to    have  secured    himself 
by  an  Authority  in  Writing,  and  not  having  done  so,  he 
must  abide  the  Consequence  of  his  Neglect ;   for,  continues 
bis  Lordship,  there  must  be  a  special  Authority  to  institute, 
though  a  general  Authority  may  be  sufficient  to  defend,  a 
Suit  (6)  ;   nor  could  his  Lordship  agree  to  the  monstrous 
Proposition,  that  the  making  a  Person  a  Party  is  only  pro 
forma :  that  it  is  too  much  for  Solicitors  to  take  upon  them- 
selves to  make  Persons  Parties  without  a  clear  Authority; 
for  that  it  is  a  Duty  incumbent  on  the  Court,  to  force 
Solicitors  to  be  in  possession  of    some  Authority    from 
Persons,  before  they  commence  Suits  in  their  Names ;  but 
adds  his  Lordship,  if  a  Person  who  is  made   co-Plaintiff 
without  Authority,  will  acquiesce  hi  it,  and  lie  by  for  four  or 
five  Months,  his  Name  ought  not  then  to  be  struck  out  (r). 
And  upon  an  appealed  Motion  from  the  Vice-Chancellor 
by  a  co-Plaintiff  to  strike  his  Name  out  of  the  Proceedings 
as  co-Plaintiff,  and  to  discharge   the  Defendant's  Order, 
dismissing  the  Bill  with  Costs,    and  for  payment  of  such 
Costs  by  the  Solicitor  who  had  filed  the  Bill  without  the 
Plaintiffs  Knowledge  or  Authority,  Lord  Eldon  in  differing 

(*)  Smith  v.  Starkie,    12th  (c)  Ua.  &  Wa.  457,   Dick. 

Aug.  1824,  MSS.  350.     2  Cox.  240.      t  Vc*> 

(*)3Meri,  12.  200. 
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from  the  Vice  Chancellor,  held  that  a  Person,  made  a  co-Plain-  \ 
tiff,  though  without  his  Authority  or  Knowledge,  was  liable  to 
the  Defendant  for  the  Costs  of  Dismission ;  but,  that  he  was 
intitled  to  be  indemnified  by  the  Solicitor,'  where  there  was  no 
Laches  or  A  quiescence,  and  directed  the  Solicitor  to  pay  fortfr-  • 
with  the  Costs  paid  by  the  Plaintiff  to  the  Defendant  with  the  ■ 
Costs  of  the  Application  as  between  Attorney  and  Client,  and 
all  such  Costs  as  he  might  be  put  to  by  Default  of  the  Solicitor 
in  not  paying  the  Defendant's  Costs  of  Dismission  (a). 

Lastly,  should  be  observed,  that  it  is  not  necessary  that  an 
Agent's  Bill  should  be  signed  or  delivered  before  the  Com-  ' 
mencement  of  an  Action  (6).   And  where  the  Business  has  been 
done  by  an  Attorney  for  a  Client,  who  afterwards* becomes, 
himself  an  Attorney  or  Solicitor,  the  former  need  not  deliver  a ; 
Bill  signed  in  order  to  recover  his  Costs  (c) :    And  though  the 
Bill  be  not  delivered  a  Month,  the  Attorney  may  set  off  his 
Bill  if  it  be  delivered  Time  enough  to  be  taxed  before  the  Trial,  • 
(d) ;  but  the  Rules  of  Taxation  do  not  apply  where  the  Client  - 
and  Solicitor  appear  in  Court,  as  Party  and  Party  (e),  nor  to 
a  Case  where  a  Party  by  Agreement  has  paid  the  Bill  of 
another  Person  (/)  but  a  Solicitor  will  not  be  allowed  to  elude 
the  Taxation  by  interposing  Payment  by  a  Trustee  between 
himself  and  the  Parties,  cestui  que  trust  knowing  him  to  be  a 
Trustee;  and  the  cestui  que  trust  may  use  the  name  of  the- 
Trustee  to  obtain  a  Taxation  (g). 

The  Orders  of  Court  direct  that  after  admittance  mformi 
pauperis,  no  fee,  profit,  or  reward  shall  be  taken  of  the  Party 
admitted,  by  any  Counsel  or  Attorney  for  the  dispatch  of  Pau- 
per's Business  during  the  time  it  shall  depend  in  Court  (a), 
and  be  continued  in  rorm&  pauperis  (A).  From  a  passage  in  the 
original  text  of  the  Practioal  Register,  a  book  as  Lord  Eldon 
observes,  of  considerable  Authonty  (i) :  Though  the  Clerks 
(in  the  Chancery  Offices)  take  no  fees,  strictly  so  called,  of  a 
pauper,  yet  they  may  charge  for  their  Labour  in  Writing,  after 
the  rate  of  One  Penny  per  sheet,  which  is  there  said  to  have  been 
allowed  by  the  Lord  Keeper  in  1628  (flr)  ;  this  has  since  been 
incneased  to  Two  Pence.     The  Order  for  admission  assigns  a 

(a)  1  Ja.  &  Wa.  674.  (/)  1  Ja.  and  Wa.  £91. 

(b)  Doug!.  199.  n.  Peake.  Ca.         (g)  3  Meri.  2B6. 

1,2.    2H.  Bl.  589.  (A)    Ord.  Cane.    Bea.   507. 

(e)  1  Esp.  N.  P.  420.  Bea.  Costs.  1 18. 

(«0     I     K»P-    N.     P.  449.         CO  1  Swa:ist.  125. 
2  Hull.  502.  (k)  Prac   Reg.  Wy.  320. 

<#)  I  Cox.  49. 

vojl.  i.  Si8 
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Counsel  and  a  Six  Clark,  and  the  Notices  in  Pauper  Causes 
must  be  signed  by  a  Clerk  in  Court  (a) ;  and  by  the  general 
Course  of  Practice,  a  Solicitor  acting  under  the  Order  cannot 
maintain  a  Bill  of  Fees,  &c.  as  against  a  Pauper.  This  doc- 
trine was  lately  recognised  by  Lord  Abbott,  C.J.  in  an  Action 
for  recovering  a  Bill  of  Fees,  for  soliciting  a  Pauper  Ganse 
in  Chancery ;  it  was  insisted  that  the  Order  assigning  a  Six 
Clerk  was  not  binding  upon  a  Solicitor,  and  that  if  a  Pauper 
chose  to  employ  one,  he  was  bound  to  pay  him  his  full  fatD; 
but  his  Lordship  held  that  the  defendant  was  not  liable  fiv 
Business  done  after  admission,  and  that  the  Solicitor  could 
recover  only  the  Money  out  of  pocket,  and  most  be  under- 
stood to  have  given  his  services  for  nothing ;  reducing  the  de- 
mand from  £26  to  £%,  and  under  the  43  Geo.  3,  c.  46,  s,  & 
the  Defendant  would  hwe  been  intitled  to  his  Costs  (6). 

It  is  much  to  be  regretted,  that: the  Legislature  shouidhare 
found  it  expedient,  to  subject  the  Profession  to  the  Penalties 
of  a  very  severe  Law  for  the  Prevention  of  Embezzlement; 
and  by  a  Stat.  52  Geo,  3,  c.  69,  to  have  enacted,  That  if  any 
Person  with  whom,  (as  Bpnker,  Merchant,  Broker,  Attorn*} 
or  other  Agent  of  any  Description  whatsoever)  any  Sum  or 
Sums  of  Money,  Bil),  Note,  Draft,  Check,  or  Order  for 
Payment  of  any  Sum  or  Sums  of  Money  shall  have  been 
deposited,  or  remain  for  safe  Custody;  without  any  Authority, 
either,  genera],  special,  conditional,  or  discretionary,  to  sell  or 
pledge  theaane ;  shall,  in  Violation  of  good  Faith*  and  contrary 
to  the  special  Purpose  for  which  the  same  wwre  deposited,  srtf, 
negotiate,  transfer,  assign,  pledge,  embezzli,  secrete,  or  in  any 
Manner  apply  the  same  to  his  own  Use,  with  Intent  to  de- 
fraud the  Owner ;  such  Person  shall  be  guilty  of  a  Miede* 
meanor,  and  shall  be  sentenced  to  Transportation  for  any 
Term,  not  exceeding  fourteen  Years,  or  such  other  Punish- 
ment as  for  a  Misdemeanor. 

(a)  17  Ves.  397.  (*)  PhUlipe  v.  Baker,  14  Dec. 

1824.    MSS. 
5  Barn,  and  Aid.  661. 
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The  Committees  Bill  of  Costfi  in  the  Matter  of 

John  Steven^  a  Lunatic 


4 


HILARY   TACA'fiOK,  1S23. 

CHABeB. 

£'  $.    d. 
Attending  Caking  Instructions  for 

a  Commission  of  Lunacy  0'  15    4 

March  1st.    Attending  Dr.  Willfc, 
taking  Instructions  for  fiis  Affi- 
davit -  -  0    6    8 
Drawing  same,  fol.  8            -            0    8    0 
Attending,  reading  oyer  and  settling 

the  same  -  -  0  13 

Engrosing  same,  and  Duty         -        0    5 
Attending  him  reading  over  the  En- 
grossment, and  to  the  Public  Of- 
fice to  get  him  sworn  thereto  0    6 
Paid  Oath                -            -  0    1 
Paid  filing  same                -  0  10*  9 
Drawing  Petition  for  a  Commission 

of  Lunacy  -  -  0    ff:  8 

Engrossing  same,  and  Duty        -        0    6    1 
Paid  answering  the  Petition        -        0  15    0 
Attending  the    Lord    Chancellor's 
Secretary,  to  present  same,  and 
afterwards  when  answered  0    6 

Paid  filing  the  Order  with  the  Clerk 
of  the  Custodies  -  0    8 


8 


8 


Attending  to  file  the  same 
Vol.  i.  8i9 


0    6    8 


JAf   Off. 


06   8 
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«£     $.     d.\£    t.     4 

Paid  for  Commission  -  8  16    8 

Solicitor'*  Fee  on  suing  out  the 
same  -  -  -  %    2    0 

Attending  the  Petitioner,  advising 
as  to  executing  the  Commission, 
taking  MUrates  of  the  Age,  Rela- 
tions, &c.        '.    -  -  0    6    8 

Attending  the  Commissioners 
severally  to  get  them  to  appoint 
a  Time  for  executing  the  Com- 
mission  -  -  100        0  18    4 

Drawing  and  engrossing  Precept  to 

the  Sheriff  to  summon  the  Jury        0    5    0 

Drawing  and  engrossing    Warrant 

to  produce  the  Lunatic         -  0    5    0 

Drawing  and  engrossing  five  Sub- 
poenas for  Witnesses  -  0  15    0 

Paid  the  Commissioners  their  Fees 
on  signing  the  same  -  8    8    0 

Attending  them  severally,  and  Soli- 
citor's Fee  thereon  -  10    0 

Making  a  Copy  of  the  Precept  to 
keep  -  -  -  0    10       0    10 

Attending  the  Sheriff  to  fix  with  him 
the  executing  the  Commission, 
and  to  deliver  him  the  Precept        0    6    8 

Service  of  Subpoena  on  Dr.  War- 
burton  in  Clifford  Street,  and 
Copy  to  keep  -  0    5    0 

The  like  on  Mr.  Barton         -  0    5    0 

Perusing  Deeds  and  Writings,  and 
drawing  out  an  Account  of  the 
Lunatic's  Estate  to  prove  the 
same  on  the  Execution  of  the 
Commission  -  -  0  18    4       068 


IN  THE  CASE  OF  A  LUNATIC.         881 

CHARGE.       I    TAX  OFF. 

£    3.    d.\£    *•    d. 
Attending    the   several  Witnesses, 

examining  them,  and  taking   an 

Account  of  their  Evidence  0  13    4       0  18    4 

Drawing   Account    of  Arrears  of 

Rent,  and  fair  Copy  -  0  12    6       0    2    6 

Drawing  the  Inquisition  in  Blank 

very  long  and  special  -  0  13    4 

Fair  Copy     -  -  0  12    6 

Attending  Mr.  Evance,  one  of  the 

Commissioners,  settling  the  same    0    6    8       0    6    8 
Fair  Copy  to  exhibit  to  the  Jury        0  12    6 
Paid  the  Commissioners  each  Three 

Guineas  -  -  9    9    0 

Paid  Coach  Hire  for  Commissioners 

and  Witnesses,  &c.  (a)         -  18    0       18    0 

Paid  the  Sheriff  -  -  3    3    0 

Paid  the  Jury  -  16  16    0 

Paid  the  summoning  Officer  2    2    0 

Paid  the  Cryer  -  0    5    0 

Paid  the  Bill  of  Expences  of  Com- 

missioners,  Sheriffs,  Jury,  Ac.       22    6    0 
Paid   Dr.    Fras.    Willis,    for   his 

Attendance  in  the  Business  5    5    0 

Engrossing  the  Inquisition  0  15    0 

Paid  for  Parchment  and  Duty  0  18    6 

Paid  the  Commissioners  examining 

and  signing  the  same  -  3    3    0 

Solicitor's  Fee  thereon  -  110 

Paid  filing  the  Commission,  and  In* 

quisition,  and  for  Office  Copy         2    4  10 
Attending  for  that  Purpose  0    6    8 

Entering  a  Caveat  against  any  Per* 
son  taking  the  Grant  -  0    5    0 

(a)  Coach  Hire  is  never  allowed  even  between  Solicitor  and 
Client. 

vol.  i.  Si 


882  BILL  OF  COSTS 


£ 

CBAUOt.      I     TAX  OFF. 

s.    d.\£    s.  d. 

Attending  to  enter  same 

0 

6 

8 

Attending   taking   Instructions  for 

special  Affidavit 

0 

6 

8 

Drawing  Affidavit  stating  the  Lu- 

natic's Relations. 

0  12 

8 

Engrossing  it,  and  Duty 

0 

6 

7       0    8   6 

Paid  Oath 

0 

1 

6 

Paid  filing 

0 

4 

8 

Instructions   for    Petition   to   the 

Lord    Chancellor    to   appoint  a 

Committee    of   the   Person    and 

Estate 

0 

6 

8 

Drawing  Petition,  fol.  14 

0  15 

0       0    10 

Engrossing  it,  and  Duty 

0 

7 

2 

Paid  answering 

1 

7 

6 

Attending  to  present  same,  and  after- 

wards for  same  when  answered 

0 

6 

8 

Paid  filing  the   Order   with  Clerk 

of  the  Custodies 

0 

8 

8 

Attending  filing  same 

0 

6 

8 

Attending  Mr.  Darton,  taking  In- 

structions for  his  Affidavit  of  the 

Lunatic's  Estate  and  Effects 

0 

6 

8 

Drawing  the  same,  fol.  24 

1 

4 

8       0    0   8 

Attending  settling  same 

0  IS 

4       0    6   8 

Engrossing,  Duty,  and  Oath 

0 

IS 

2 

Attending   him    reading    over    the 

same,    and    afterwards    to     the 

Public  Office  to  be  sworn 

0 

6 

8 

Paid  filing  his  Affidavit 

0  10 

6 

Attending  the  Clerk  of  the  Custodies 

to  get  the  Sum  fixra  for  which 

Security  was  to  be  given 

0 

6 

8 

Attending    the     Attorney-General 

thereon  several  Times 

0 

6 

8 

IN  THE  CASE  OF  A  LUNATIC.         883 

CHAROK.       I     TAX    OFF. 

£    s.     d.\  £    s.  d. 
Attending    when     the    Sum    was 
settled  for  which  Security  should 
be  given  -  -  0  13    4       0    6    8 

Attending  Mr.  Darton,  and  taking 

Instructions  for  Sureties  0  13    4 

Attending  the  Clerk  of  the  Custo- 
dies with  the  Names  of  the  Sure- 
ties, and  to  get  him  to  prepare 
Bond  and  Affidavit  -  0    6    8 

Attending    the   Execution   of   the 

Bond  by  the  Committee  0  13     4       0    6    8 

The  like  Attendance  on  the  Sure- 
ties -  -  -  0    6    8 

Attending  the  Sureties  to  read  over 
the  Affidavit  of  Justification  to 
them,  and  attending  them  to  be 
sworn  -  -  0    6    8       0    6    8 

Paid  Oaths 

Drawing  and  engrossing  Affidavit  of 
the  due  Execution  of  Bond,  and 
paid  Duty 

Paid  Oath  and  Exhibit 

Drawing  Bond  of  Indemnity  from 
the  Committee,  fol.  18" 

Fair  Copy 

Engrossing  same,  and  Duty 

Attending  the  Execution 

Attending  the-  Clerk  of  the  Custo- 
dies with  the  Bond  and  Affidavits, 
and  to  bespeak  the  Grant 

Paid  in  Part  for  the  Grant 

Solicitor's   Fee    on    the    Grant    of 

Person  and  Person  -  9    2    0 

Paid  the  Remainder  of  the  Fees,  en- 
rolling, &c.  -  -  10  13 

Sl2 


0    6 

8 

0    3 

0 

0    7 

1 

0    4 

0 

0  18 

0 

0    6 

0 

1  15 

4 

0    6 

8 

0    6 

8 

12  12 

0 

884  BILL  OF  COSTS 

CHARCK.        I        TAX   OH. 

£    s.    d.  \£    s.    d. 

Solicitor's  Fee  for  getting  the  Grant 

enrolled  -  -  -       1     1     0        1     1    0 

Attending  Mr.  Darton  with  the  same, 

and  to  take  his  further  Instructions  0    6    8 

Drawing  Power  of  Attorney  to  re- 
ceive Bents,  &c.  -  1     6    8 

Engrossing  the  same  -  0    6    6 

Attending  the  Execution  -        0    0    8 

Attending  at  the  Bank  with  the 
Grant  to  get  it  registered  there, 
and  paid  -  -  0  18    4 

The  like  Attendance  at  the  South-Sea 

House,  and  paid  -  0  18    4 

Attending  the  several  Tenants  of  the 
Lunatic  in  various  Parts  of  the 
Town  for  an  Account  of  the  Ar- 
rears of  Rent  due,  and  to  inform 
them  that  their  Rents  must  in 
future  be  paid  to  the  Committee      110        0    6    8 

Letters  and  Messengers  -  0  10    0        0    5    0 

TUINITY    VACATION,   1823. 

Taking  Instructions  for  Petition  for 

Maintenance  -  -  0    6    8 

Drawing  same,  folio  8        -        -        0    8    0 

Engrossing  same,  and  Duty        -        0    6     1 

Paid  answering  -  -  0  15    0 

Attending  to  present  same,  and  after- 
wards for  same  answered         -        0    6    8 

Making  a  Copy  of  the  Order  for  the 

Master  -  -  0    2    6 

Attending  the  Committee  taking  In- 
structions for  Proposal  for  Main- 
tenance -  -  -    0  IS    4       0    6    8 

Drawing  and  fair  Copy  Proposal  to 

lay  before  the  Master,  fol.  21      -     1     1     0 


IN  THE  CASE  CF  A  LUNATIC.  885 

CHARGE.       I     TAX   OFF. 
£      S.      d.  \£      *      <L 

Warrant  on  leaving  Copy,  and  ser- 
vice -  -  -056 

Warrant  to  proceed,  Copy,  and  Ser- 
vice -  -  -  0    5    & 

July  6th.  Attending  thereon,  when 
the  Master  directed  a  Scheme  to 
be  laid  before  him  for  the  Mainte- 
nance of  the  Lunatic  in  future,  and 
an  Affidavit  of  the  Expences  incur- 
red hitherto  -  -  0    6    8 

Attending  taking    Instructions   for 

Affidavit  -  -  0  13    4        0    6    8 

Drawing  the  same,  fol.  9        -  0    9    6       0    0    6 

Engrossing  it  -  -  03660    6 

Paid  Duty  and  Oath  -  0    4    2 

Attending  Mr.  Darton,  settling  and 
afterwards  reading  it  over  and  at- 
tending him  to  be  sworn  -        0  13    4        0    6    3 

Warrant  on  leaving  same,  Copy,  and 

Service  -  .  0    5    6 

Warrant  to  proceed  on  the  Proposal, 

Copy,  and  Service  -  0    5    & 

Attending  thereon,  Proposal  allowed  0    6    8 

Warrant  on  the  Report  being  pre- 
pared, Copy,  and  Service  -  0    5    6 

Plaid  for  Office  Copy  of  the  Draft, 
fol.  80  -  .  0  15    a 

Warrant  to  settle  the  same,  Copy, 

and  Service  -  -  0    5    6 

Attending  thereon  -  0    6.    8 

Warrant  to  sign  the  same,  Copy, 
and  Service  -  -  0    6    5> 

Paid  transcribing  the  Report,  Stamp, 

&c.  -  .  0  14    0 

Paid  for  the  Report  -        -        10    0 

Gave  the  Master's  Clerk         -  2    2    G 


886  BILL  OF  COSTS 

CHA1GE.   I   tax    orr. 


£  J. 

d.\  £    s. 

d. 

Paid  filing  the  Report  and  Order         1  10 

0 

Attending  Master  for  Report,   and 

attending  filing                -                  0    6 

8 

Drawing    Petition    to    confirm  the 

Master's  Report                -                0  15 

0 

Engrossing  and  Duty                -          0    8 

7 

Copy  for  the  Lord  Chancellor             0    5 

0 

Paid  answering                            -         0  16 

0 

Attending  to  present  same,  and  after- 

wards for  Answer             -                0    6 

ft 

.Brief  for  Counsel  to  confirm  the  Re* 

port               -                 -                0    6 

8 

Paid  Mr.  Roupel  and  Clerk                 1    3 

6 

Attending  him                   -                 0    6 

8 

Attending  Court,  27th,  and  28th, 

of    July,    the    Petition    in    the 

Paper,  and  heard             -                10 

0 

Paid  Court  Fees                   -              0  12 

6 

Paid  for  the  Order                    -             1     9 

0 

Attending  passing  same            -            0  13 

4 

Paid  filing             -                -              0  16 

0 

Attending    the    Lord    Chancellor's 

Secretary  thereon             -                0    6 

8 

MICHAELMAS   TERM,   1823. 

Instructions  to  prepare  Petition  for 

an  Order  to  tax  the  Committee's 

Costs            -                   -                0    6 

8 

Drawing  Petition,  fol.  8                        0    8 

0 

Engrossing  it,  and  Duty            -         0    5 

7 

i 

Paid  answering            -            -            0  15 

0 

Attending    the    Lord    Chancellor's 

Secretary  to  leave  same,  and  after- 

wards for  same  answered                   0    6 

8 

Copy  for  the  Master                -            0    2 

• 

6 

IN  THE  CASE  OF  A  LUNATIC.         887 


Copy  and  Service  thereof                     0    5 
Paid  filing                -                -            0  10 
Letters  and  Porters.               -              0    5 

0 
6 
0 

HILARY  TEEM,  1824. 

Drawing  Bill  of  Costs  and  fair  Copy, 
foL  46                -                -              1  10 

8 

Warrant  on  leaving,  Copy,  and  Ser- 
vice              -                                  OS 

6 

Warrant  to  tax  the  same,  Copies, 
and  Service        -                •*              0    5 

6 

Attending  taxing            -            .06 
Paid  for  Report               -                   15 
Transcribing,  Stamp,  &c.                     0  11 
Gave  Master's  Clerk        ~               .11 

8 
0 
6 
0 

Filing  same                        -                  0    7 
Letters  and  Porters                  -         0    5 

6 
0 

COSTS  OF  THE  NEXT  OF  KIN, 


(Generally  included  in  the  Committee's  Costs.) 


T&INITY   VACATION,   182$. 

CHARGE.       1     TAX  OFT. 

£    s.    d.  I  £    s.    i 

PAID  for  Copy  Proposal,  fol.  21       0  10    6 

July  6th.        Attending    Warrant 

thereon,  and  proceeded         -  0    6ft 

Paid  for  Copy  Affidavit  of  Mr.  Dar- 
ton,  fol.  9  -  -  0    4    6 

Attending  another  Warrant  on  the 
Proposal,  when  the  same  was  al- 
lowed -  -  -       0   6a 

Paid  for  Copy  Draft  Report,  foL 
80  -  -  0  15    O 

Attending  Warrant  to  settle  the  same  0    6    8 

Making  Brief  Petition  to  confirm 
Report  for  Counsel,  and  fair 
Copy  -  -  0  10    0 

Gave  Mr.  Maddock  therewith,  and 

Clerk  -  -  13    6 

Attending  him  -  0    6    8 

HILARY   TEEM,    1824. 

Paid  for  Copy  Bill  of  Costs,  fol.  46     1     3    0 
Attending  taxing  same  on  Behalf  of 
next  of  Kin         --  -  0    6    8 


In  the  Matter  of  John  Stevens,  a  Lunatic. 
Costs  of  the  Committee  on  passing  his  Account. 


CHARGE.       I     TAX  OFF. 

£    s.    d.\£    s.    <L 

Attending  taking  Instructions  for 

Petition  -  -  0    6    8 

Drawing  Petition,  engrossing  same, 

and  Duty,  fol  15  -  15    2 

Attending  to  leave  the  same  with  the 
Secretary  of  Lunatics,  and  after- 
wards to  take  the  same  away  an- 
swered -  -  0    6    8 

Paid  answering  -  0  15    0 

Paid  filing  Petition,  and  for  Office 

Copy  -  -  0    7    6 

Attending  thereon  -  0    6    8 

Making  a  Copy  of  the  Petition  and 

Order  for  the  Master  -  0    7    6 

Drawing  and  fair  Copy  Account 
from  Lady-Day,  1822,  to  Lady- 
Day,  1828,  fol.  40  -  16    8 

Warrant  on  leaving  the  Account, 

Copies  and  Service  -  0    5    6 

Warrant  to  proceed  thereon,  Copies, 

and  Service  -  0    5    6 

Attending  thereon  0    6    8 

Paid  entering  the  Account  in  the 
Book  to  be  sworn  to,  and  Sta- 
tioner -  -  0  18    0 

Paid  for  a  Book  for  that  Purpose       0    5    0 


890  BILL  OF  COSTS,  &c. 

CHAJKGE.     I     TAX  OFF. 

£    8.  d.  I  £    s.    A 

Paid  the  Master's  Clerk  drawing  and 
engrossing  Affidavit  to  verify  the 

Account,  Duty  and  Oath  0    8  8 

Paid  for  Copy  Affidavit,  fol.  5  0    2  6 

Paid  for  Copy  Draft  Report,  fol.  1 5    0    7  6 

Warrant  on  preparing  same,  Copy 

and  Service  -  -  0     5  6 

Paid  for  two  Warrants  to  settle  and 

sign  Report,  Copies,  and  Service     0  11  0 

Attending  thereon  -  0    6  8 

Drawing  Bill  of  Costs  and   Copy, 

fol.  12  -  -  0  12  0        0    4    0 

Warrant  on  leaving  the  same,  Co- 
pies, and  Service  -  0    5  6 

Warrant  to  tax,  Copies,  and  Service  0    5  6 

Attending  thereon  .  0    6  8 

Pud  for  a  Duplicate  of  the  Account 

to  annex  to  Report,  fol.  40  10  0 

Paid  for  Master's  Allowance  0    5  0 

Report  and  transcribing,  Stamp,  and 

Master's  Clerk  -  2  12  6 

Paid  filing  Report  -  15  0 

Attending  to  file  Report,  Order,  &c.     0    6  8 

Letters  and  Messengers  -  0    5  0 


BILL  OF  COSTS  OF  THE  COMMITTEE, 

For  Payment  of  Money  in  his  Hands  into  Court 


In  the  Matter  of  John  Stevens,  a  Lunatic. 

£  s.  d. 

Attending  taking  Instructions  to  prepare  Peti- 
tion for  the  Purposes  before  mentioned 

Drawing  Petition,  fol.  25 

Engrossing  and  Duty 

Attending  Secretary  of  Lunatics  to  present  Peti- 
tion, and  afterwards  to  take  away  the  same 
when  answered        - 

Paid  answering  -  - 

Copy  thereof  for  Lord  Chancellor 

Copy  and  Service  - 

Attending  taking  Instructions  for  Affidavit  of 
Facto  in  support  of  Petition 

Drawing  and  engrossing  same,  Duty  and  Oath 

Attending  reading  over,  before  sworn,  and  attend- 
ing Deponent  to  be  sworn 

Paid  filing  and  for  Office  Copy 

Attending  searching  for  Affidavit  filed  to  oppose 
the  Petition  ... 

Copy  Brief  Petition  and  Affidavit  for  Counsel 

To  Mr.  Roupel,  and  Clerk 

Attending  him 

Drawing  and  engrossing  Affidavit  of  Service, 
Duty  and  Oath 

Paid  filing  and  for  Office  Copy 

Attending  Court,  Petition  in  the  Paper 

The  like  Petition  heard,  and  Order  made 

Paid  Court  Fees  - 

Paid  for  Minutes 


0    6 

8 

1    5 

0 

0  10 

0 

0    6 

8 

0  18 

0 

0    8 

4 

0  10 

4 

0    6 

8 

0  IS 

7 

0    6 

8 

0  10 

2 

0    7 

8 

0  10 

8 

2    4 

6 

0    6 

8 

0    8 

1 

0    6 

10 

0    6 

8 

0  13 

4 

0  13 

0 

0    5 

0 

892  BILL  OF  COSTS,  &c. 


Attending  Secretary  to  settle  same 
Paid  for  Order  #  - 

Copy  to  serve,  and  Service 
Drawing  State  of  Facts,  fol.  18 
Warrant  on  leaving,  Copy,  and  Service 
Warrant  to  proceed,  Copy  and  Service 
Attending  thereon  ... 

Drawing  Bill  of  Costs  and  Errors  of  Mr.  Stevens, 

the  Committee,  fol.  19 
Warrant  on  leaving,  Copy,  and  Service 
Warrant  to  proceed,  Copy  and  Service 
Attending  taxing  - 

Paid  for  Copy  of  Costs  of  the  Next  of  Kin 
Attending  Taxing 
Warrant  on  preparing  Draft  of  Report,  Copy, 

and  Service  ... 

Warrant  to  settle  same,  Copy,  and  Service 
Attending  thereon,  and  proceed 
Warrant  to  sign  Report,  Copy  and  Service 
Attending  thereon 
Paid  for  Report  -  - 

Paid  Master's  Clerk  transcribing,  Stamp,  &c. 
Attending  Master  for  Report,  and  attending  to 

file  same,  and  for  Office  Copy 
Paid  filing  and  for  Office  Copy 
Duplicate  to  file  at  the  Report  Office,  and  paid 
Attending  to  file  same  - 

Attending  at  the  Accountant-GeneraTs  Office  to 

pay  in  the  Balance  reported  due,  and  bespeak 

his  Direction  to  the  Cashier  at  the  Bank  0    6    8 

Attending  at  the  Bank  to  pay  in  the  Money,  and 

afterwards  on  the  Accountant-Genera],  to  file 

Cashier's  Receipt  -  .  0  13    4 

Paid  for  Office  Copy  Cashier's  Certificate  0    7    6 

Letters  and  Messengers  -  -  0    5    0 


£ 

*. 

d. 

0 

6 

8 

2 

8 

4 

0  10 

0 

0  12 

0 

0 

5 

6 

0 

5 

6 

0 

6 

8 

0 

12 

8 

0 

5 

6 

0 

5 

6 

0 

6 

8 

0 

8 

0 

0 

6 

8 

0 

5 

6 

0 

5 

6 

0 

6 

8 

0 

6 

0 

0 

6 

8 

1 

5 

0 

2 

1 

0 

0 

6 

8 

2 

S 

4 

1 

S 

0 

0 

6 

8 

BILL  OF  COSTS 


FOE 


VACATING  RECOGNIZANCE. 


£  s.  d. 
Instructions  for  Petition  to  vacate  the  Com- 
mittee's Recognizance  -  -  0  6  8 
Drawing  and  engrossing,  Duty,  and  Oath  0  18  6 
Paid  answering  -  -  0  16  0 
Attending  to  present  Petition,  and  for  same 
'  when  answered  -  -  -  0  6  8 
Copy  thereof  for  the  Lord  Chancellor  -  0  3  4 
Two  Copies  to  serve,  and  Service  -  0  10  8 
Attending  searching  for  the  Inrolment  of  Recog- 
nizance -  -  -  0  6  8 
Paid  for  Office  Copy  -  -  0  18  0 
Brief  Copy  Petition  for  Counsel  -  0  10  0 
Gave  Fee  to  Mr.  Roupel  and  Clerk  -  13  6 
Attending  him  therewith  -  .068 
Attending  Court,  Order  made  -  0  13  4 
Paid  Court  Fees  and  Officers  -  0  12  6 
Paid  for  Order  and  Duplicate  -  3  14  6 
Paid  filing  -  -  -  0  9  6 
Attending  Secretary,  passing  and  entering  same  0  6  8 
Paid  Clerk  of  Inrolments,   vacating  Fee,   and 

other  Officers                -            -            -              1  16  0 

Attending  thereon               -            -            -          0    6  8 

Letters  and  Messengers                -              -            0    5  0 


BILL    OF    COSTS 

FOR   SUING  OUT 

A    COMMISSION   OF    LUNACY, 

And  of  the  Grant  of  the  Person  and  Estate,  and  incidental 

Proceedings. 


In  the  Matter  of  Ank a  Bettesworth,  a  Lunatic. 

TRINITY   TERM,   1823. 

CHABOK.        T      TAX   OFF. 

£    s,     dA   £  s.    d. 


ATTENDING  Mr.  James  Lounds, 
several  Times  consulting,  and  ad- 
vising  about  taking  out  a  Com- 
mission of  Lunacy  against  Mrs. 
Bettesworth,  and  attending  several 
Persons,  and  taking  Minutes  of  hor 
Conduct  and  Behaviour,  to  prepare 
Affidavit  of  her  Insanity  to  obtain 
such  Commission  -  0  13    4 

Instructions  for  Affidavit  0    6    8 

Drawing  Affidavit  of  Anna  Lounds, 

and  others,  fol.  10  -  0  10    0 

Engrossing  same,  and  Duty  0  11    7        0    5    7 

Five  Oaths  -  -  0    7    6 

Attending  to  read  over   same,  and 

attending  &  wearing        -  0    6    8 

Instructions  for  special  Petition  0    6    8 

Drawing  and  engrossing  Petition  for 

a  Commission  of  Lunacy,  and  Duty  0    6     8 

Attending  Lord  Chancellor's  Secre- 
tary therewith  -  0     6    8 

Paid  answering  -  .  0  15    0 
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CHABQI.        I     TAX    OF*. 

£  *.  d.  \£    8.    d. 

Paid  filing  Affidavit                -             0  7  4 

Paid  for  Commission  of  Lunacy          6  9  6 

Solicitor's  Fee  for  suing  out  the  Com- 
mission               -             -                2  2  0 

Attending  Mr.  Lounds,  to  advise 
about  the  Execution  of  the  Com- 
mission and  Expences  -  110       0    6    8 

Letters  and  Messengers           -           0  5  0 

MICHAELMAS   TERM,   1823. 

Mr.  James  Lounds  dying  before  the 
executing  the  same ;  attending  the 
Secretary  of  the  Lunatics  to  advise 
about  renewing  the  said  Commis- 
sion, when  he  stud  there  must  be 

~  an  Application  for   a  new  Com- 
mission on  fresh  Affidavits  0    6    8 

Attending  Mr.  Lounds,  Mrs.  Nash, 
Mrs.  Fitzgerald  and  others,  to 
prepare  fresh  Affidavits  0    6    8 

Drawing  Affidavits  of  Mr.  Fitzge- 
rald and  others,  fol.  20  -         10    0 

Engrossing  same,  and  Duty  0  12    6       0    0    6 

Four  Oaths  -  0    6    0 

Attending  to  read  over   same,   and 

attending  swearing  -  0     6     8 

Drawing  and  engrossing  Petition  for 

a  new  Commission  of  Lunacy  0    6     8 

Attending  Lord  Chancellor's  Secre- 
tary therewith 

Paid  answering  Petition 

Paid  filing  Affidavit 

Paid  for  Commission  of  Lunacy 

Solicitor's  Fee  thereon 

Three  fair  Copies  of  the  Commission 


0    6 

8 

0  15 

0 

0  10 

4 

6    9 

6 

2    2 

0 
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£    s.    d.\  £    *.   d 
for  the  Commissioners,  and  attend- 
ing to  appoint  a  Meeting        -        0  18    4       0    6    8 

Attending  to  examine  the  Evidences 
of  the  several  Witnesses,  previous 
to  their  attending  the  Execution  of 
the  Commission  -  0  13    4 

Drawing  and  engrossing  Precept  to 
the  Sheriff  to  summon  a  Jury, 
Parchment  and  Duty,  and  fair 
Copy  for  Commissioners  to  sign       0  10    0 

Drawing  Summons  for  Witnesses        0    2    6 

Attending  Mr.  Evance,  one  of  the 
Commissioners,  at  Walcot  Ter- 
race, Lambeth,  to  sign  Precept, 
and  Warrant  for  producing  the 
Lunatic 

Paid  him  his  Fee 

Attending  Mr.  Beames,  one  of  the 
Commissioners  in  the  Temple,  for 
the  same  Purpose 

Paid  him  his  Fee 

Attending  Mr.  Welfit,  the  other 
Commissioner  in  Lincoln's  Inn, 
for  the  same  Purpose 

Paid  him  his  Fee 

Attending  the  Under  Sheriff  with 
Precept  to  summon  a  Jury 

Drawing  and  engrossing  Inquisition 
on  Paper,  for  the  Commissioners 
and  Jury  to  sign  •  110 

Paid  Mr.  Evance,  Mr.  Beames,  and 
Mr.  Welfit,  three  Commissioners, 
for  their  Attendance  on  the  Exe- 
cution of  the  Commission,  two 
Guineas  each  -  •  6    6    0 
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8 
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0 

0  13 
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8 
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0  13 

4 
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1     1 
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0    6 

8 
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1  11 

6 

1  11    6 
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0 
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CHABOB.        I     TAX   OFF. 

£     9.     d.  |  £     *.     d. 

Paid  eighteen  Jurors  for  their  Atten- 
dances, one  Guinea  each  18  18    0 

Solicitor's  Fee,  when  Mrs.  Anna 
Bettesworth  was  found  a  Lunatic 

His  Clerk 

Paid  the  under  Sheriff  his  Fee 

Paid  the  summoning  Officer  his  Fee 

Paid  the  Tavern  Bill  at  the  King's 

Head  -  -  10    6    0 

Engrossing  Inquisition,  Parchment, 

and  Duty        -  -  16    0 

Attending  Mr.  Evance,  one  of  the 
Commissioners,  at  Waloot  Terrace, 
Lambeth,  to  examine  the  Inquisi- 
tion, and  to  sign  the  same  0  18    4       0    6    8 

Paid  him  his  Fee  thereon 

Attending  Mr.  Welfit,  on  the  same 

Occasion  -  -  0  18    4       0    6    8 

Paid  him  his  Fee  thereon 

Attending  Mr.  Moore  on  tke  Nunc 

Occasion  -  0  13    4       0    6    8 

Paid  him  his  Fee  thereon 

Attending  at  the  Petty-Bag  Office,  to 
file  the  Inquisition,  and  to  bespeak 
an  Office-Copy 

Paid  filing  and  for  Office-Copy 

Letters  and  Messengers 

HILA11Y   TERM,    1824. 

'Drawing   Petition    for    Mrs.    Anna 

Lounds,   to  be  Committee  of  the 

Lunatic's  Person  and  Estate  0  13    4 

Engrossing  and  Duty  -  0    8    3 

Paid  answering  -  0  16    0 

Four  Copies  to  serve  on  the  Next  of 

Kin,  and  served  accordingly  16    8 

Vol.  I.  3  m 


0  13 

4 

1    1 

0 

0  IS 

4 

1    1 

0 

0  13 

4 

1    1 

0 

0    6 

8 

1    4 

7 

0    5 

a 
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Drawing    Affidavit  of   Mrs.   Anna 

Lounds,  to  ascertain  the  Next  of  Kin  0 
Engrossing  and  Duty 
Oath,  and  attending  swearing 
Office-Copy 
Fair  Copy  of  Petition  for  Lord  Chan- 
cellor -  -  0    6    0 
Drawing  and  engrossing  Affidavit  of 

Service  and  Petition  -  0    7    8 

Paid  for  Office-Copy  thereof  0    6  10 

Attending  searching  whether  theNext 

of  Kin  had  filed  any  Affidavit         0    6    8 
Drawing  Brief  of  Petition  for  Coun- 
sel, fol.  8  -  10    0 
Fair  Copy  with  Counsel        -              0  10    0 
To  Mr.  Roupel  with  Petition,  and 

Clerk  -  -  .8    4    6 

Attending  him  -  -         0    6    8 

The  Next  of  Kin  having  signified  thoir 
Desire  to  consent,  fair  Copy,  Brief 
of  Petition,  <fcc.  for  Counsel  0  10    0 

To  Mr.  Hart  and  Clerk  -         18    6 

Attending  Counsel  -  0    6    8 

Attending    Court,   Petition  -in    the 

Paper  -  -  0    6    8 

Attending    again,    Petition    in   the 

Paper  -  -  0    6    8 

Attending  again  -  0    6    8 

Attending  again  when  Petition  heard 

and  granted         -  -  0  18    4 

Paid  Court  Fees  -  -        0  18    0 

Attending  at  the  Secretary  of  Luna- 
tics for  the  Order,  and  to  examine 
the  same  -  0    6    8 

Paid  for  Order  -  19    0 

Attending  Mrs.    Anna   Lounds,   to 


CH  A  ROE.     1       TAXVffF- 

£    t.    d.\  £   t.    <L 
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0 

0    5 

8 

0    8 
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£    s.    d.\£    s.     d. 
inquire  into  the  Value  of  the  Luna- 
tic's Estate         -  -  0  13    4        0    6    8 

Attending  the  Accountant-General 
for  Costs  of  Transfer  of  Annuity 
to  Lunatic's  Account,  and  paid 
for  Office-Copy,  and  entering  same 
in  the  Report  Office        -  0    8    2 

Drawing  and  engrossing  Affidavit  of 

the  Lunatic's  Fortune  -  0    8    8 

Paid  Oath  and  attending  swearing      0    8    2 

Attending«Mrs.  Anna  Lounds,  about 
getting  proper  Securities  for  the 
Committeeship  -  0     6    8 

Letters  and  Messengers  -  0    5    0 

EASTEIi    TEEM,   1816. 

Attending  Sureties  to  read  over  Se- 
curity Bond  -  -         0    6    8        0    6    8 

Attending   the    Execution    of    the  . 
Bond  by  the  Sureties,  and  to  the    * 
Public  Office  to  swear  to  the  Suffi- 
ciency, the  due  Execution  of  the 
Bonds  -  -        0    «    8 

Paid  for  Oaths  and  Exhibits  0    7    0 

One  of  the  Sureties  being  disapprov- 
ed of  by  the  Attorney-General, 
attending  the  Attorney-General 
relating  to  this  Business  0    6    8 

Attending  leaving,  the '  Name  of  the 
fresh  Security  with  the  Clerk  of 
the  Custodies        -  -  06806    8 

Attending  the  Execution  of  another 
Bond  by  the  Surety,  and  to  the 
Public   Office  to    swear   to   their 

3m2 
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CHARGE.        |     TAX  OF* 
£      S.      d.  |  £    «.     A 

Sufficiency,  and  the  due  Execu- 
tion of  the  Bond  -  0    6    8 

Paid  for  Oath  and  Exhibit  -        0    7    0 

Paid  Clerk  of  the  Custodies  his  Fees, 
for  the  Grant  of  the  Custody  of 
the  Person  and  Estate  of  the  Lu- 
natic -  28    «  10 

Solicitor's    Fee   for   suing  out    the 

Grant  -  -  2    2    0 

Letters  and  Messengers  -  0    5    0 

TRINITY   TEfilf,  1816. 

Instructions  to  draw  Petition  for  a 
Reference  to  the  Master  to  take 
the  Committee  and  her  late  Hus- 
band's Accounts,  to  tax  Costs  of 
suing  out  Commission  of  Lunacy, 
and  to  settle  an  Allowance  for  the 
Lunatics  Maintenance         -  0134       068 

Drawing  Petition  accordingly,  fol.  18  0  18    0 

Engrossing  and  Duty  -  0    8    8 

Pud  answering  -  0  18    0 

Attending  Lord  Chancellor's  Secre- 
tary therewith,  and  for  same  when 
answered  -  0  IS    4        0    6   S 

Instructions  to  draw  special  Affidavit  0    6    8 

Drawing  Affidavit  of  Richard  Clut- 
ter to  ascertain  the  Next  of  Kin      0    6    8 

Engrossing    and    Duty,   and   paid 

swearing  and  attending  0  12  10 

Paid  for  Order  and  entering  6  15     0 

Drawing  Particular  of  the  real 
and  personal  Estates  of  the  Lu- 
natic, and  fair  Copy  for  the  Mas- 
ter, fol.  6  -  0    4    0 
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CHAROB.        I         TAX   OIF. 

£    s.    d.\   £  8.   d. 

Warrant  on  leaving,  Copy,  and  Ser- 
vice -  -  0    5    6 

Paid  for  Office  Copy  for  the  Next 

of  Kin  -  -  0    3    0 

Drawing  the  Committee's  Accounts 
of  her  and  her  late  Husband's 
Receipts  out  of  the  Lunatic's 
Estates,  and  fair  Copy  for  the 
Master,  fol.  18        -  -  0    8    0 

Warrant  on  leaving  Copy,  and  Ser- 
vice -  -  -  0    5    6 

Attending  thereon  for  the  Commit- 
tee -  -  -  0    6    8 

The  like  Attendance  for  the  Next  of 

Kin  -  -  -  0    6    8 

Paid  for  Office  Copy  of  the  Com- 
mittee's Accounts  for  the  Next  of 
Kin  -  -  0    6^ 

Warrant    to    proceed,    Copy,  and 

Service  -  -  0    5    6 

Attending  thereon  for  the  Commit- 
tee, when  the  Accounts  were 
allowed  -  -  0    6    8 

The  like  attendance  for  the  Next  of 

Kin  -  *  0    6    8 

Drawing  the  Committee's  Accounts 
of  her  and  her  late  Husband's 
Payments,  out  of  the  Lunatic's 
Estate,  and  fair  Copy  for  the 
Master,  fol.  30  -  1  10    0       0    0 

— —  12th.     Warrant  on  leaving, 

Copy,  and  Service  -  0    5    6 

Warrant    to  proceed,    Copy,    and 

Service  -  -  0    5     6 

Attending  Warrant  of  12th  for 
Committee  -  -  0    6    8 
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CHAHGK.      |     TAX  OFF. 

£     s.     d.  I  £    9.   d 
The  like  Attendance  for  the  Next  of 

Kin  -  -  -  0  6  8 
Paid  for  Office  Copy  of  Committee's 

Account  of  Payments  for  Next  of 

Kin  -  -  0  15  0 
Two  Warrants,  Copy,  and  Service   . 

to  proceed             -               -              0  11  0 

Attending  thereon  for  Committee        0  13  4 

The  like  for  Next  of  Kin             -         0  13  4 

Letters  and  Messengers            -          0    5  0 

MICHAkLMAS    TERM,    1824. 

Drawing  Bill  of  Costa,  and   Copy 

fol.  60  -  2    0    0 

Two  Warrants  on  leaving,   Copy, 

and  Service  -  -<  0  11     0 

Warrant  to  tax,  Copy,  and  Service    0    5    6 

Paid  for  Copy,  Bill  of  Costs,  fol. 
60  -  -  -  1  10    0 

Attending  Warrant  of  31st  January 
to  tax  for  Committee  -  0    6    8 

The  like  for  Next  of  Kin        -  0    6    8 

Drawing  fair  Copy  of  Proposals  for 
Maintenance  of  Lunatic  for  the 
Time  past  and  to  come,  fol.  24        0  16    0 

Warrant    on    leaving,   Copy,    and 

Service  -  -  0    5    6 

Warrant  to  proceed  on  Committee's 
Proposals  for  Maintenance,  Copy, 
and  Service  -  -  0    5    6 

Paid  Mr.  'Charsley  for  drawing  and 
engrossing  Affidavit  of  the  Re- 
building the  Barn  on  the  Luna- 
tic's Estate,  &c.  -  0  10    ft 

Attending  Warrant  on  the  Commit- 
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CHARGE.     I     TAX  OFF. 

£     3.     d.\£     s.     d. 

tee's  Proposal  for  Maintenance  of 

the  Lunatic  and  settling  same         0    6    8 
The  like  for  Next  of  Kin  -        0    6    8* 

Drawing  and  engrossing    Affidavit  , 

of  the  Value   of    the    Lunatic's 

Estate,  for  the  Master  attending 

and  paid  swearing 
Copy,  Draft  of  Report,  fol.  40 
Two  Warrants  to  settle  Draft  of 

Report 
Attending  thereon  for  Committee 
The  like  for  the  Next  of  Kin 
Warrant  to  sign  Report,  Copy,  and 

Service 
Attending  Master  thereon 
Paid  for  Report 

Paid  transcribing,  and  Stamps,  &c. 
Master's  Clerk 
Paid  filing  Report  and   Order    of 

Reference  -  -         1   18    6 

« 

Attending  Master  for  Report,  and 

tending  filing  -  0    6    8 

Drawing  Petition  to  confirm  Report, 
and  for  Allowance  of  the  Lunatic's 
Maintenance,  fol.  18  -  0  18    0 

Engrossing  and  Duty  -  0    9     2 

Paid  answering,  when  an  Attend- 
ance was  ordered  -  0  16    0 

Attending  Lord  Chancellor's  Secre- 
tary to  present  same,  and  after- 
wards for  same  answered        -  0     6    8' 

Copy,  Petition,  and  Order  for  Lord 
Chancellor  -  -  0  18    0 

Two  fair  Copies,  Petition,  and  Order 
for  Counsel,  fol.  36,  each  3    8    0        1     4    (V 
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CHARGk.. 

£    s.     d. 

1         TAX    Oft. 

\£    i.    d. 

3    5    6 

To  Counsel,  with  Brief  for  Commit- 
tee,  and  Clerk 

Attending  Counsel 

To  Counsel,  with  Brief  for  Next  of 

Kin  -  -  2    2    0 

Attending  thereon         -  -         0    6    8 

Attending  Court  Petition  in  Paper     0    6    8 

The  like  when  heard  -  0  13    4 

The  like  Attendance  for  Next   of 

Kin  -  -  0  13    4 

Paid  Court  Fees  -  0  13    0 

Paid  drawing  up  Order  -  2    8    1 

Paid  entering  -  -  0    9    0 

Paid  Secretary  of  Lunatic*  for  draw- 
ing up  Order  to  confirm  Report, 
and  for  Duplicate  -  0  15    0 

Several  Attendances  on  Lord  Chan- 
cellor^ Secretary  -  0  13    4       0    6   * 

Paid  filing  Order  with  Clerk  of  the 

Custodies  -  -  0  15    0 

Several  Attendances  on  the  Clerk  of 
the  Custodies  -  0  13    4        0    6   3 

Letters  and  Messengers  -  0    5    0 


PRACTICAL  DIRECTIONS  AND  REMARKS 

In  issuing  a  Commission  of  ^Lunacy,  and  the  Proceedings 
thereon,  and  in  Matters  of  Lunacy  generally. 


The  present  Work  being  intended  to  convey  to  the 
Junior  Stanches  of  the  Profession,  such  Information  as 
will  enable  them  to  form  a  general  Idea  of  the  Subject 
Matter  on  which  it  professes  to  treat,  and  to  enter  upon 
the  Practice,  with  Ease  to  themselves,  and  Satisfaction 
te>  their  Clients,  it  would  be^  extending  this  Treatise 
beyond  ite  intended  Limits,  to  enter  much  at  large  into 
the  Law  of  Lunacy;  it  may  therefore  be  sufficient  to 
introduce  the  Head  of  Lunacy,  by  stating  so  much  as  will 
be  sufficient  to  form  a  general  Idea  upon  the  Subject, 
referring  for  more  extensive  Information  to  those  Authors 
who  have  written  professedly  upon  this  particular  Topic ; 
and  premising  thus  much  we  may  be  allowed  at  once  to 
state,  that  the  general  Description  of  a  Person,  who  from 
his  Want  of  Reason  and  Understanding,  comes  within  the 
Protection  of  the  Law,  is  that  of  non  compos  mentis,  a 
Lunatic,  or  non  compos  mentis,  is  defined  by  Mr.  Justice 
Blackstone  (a),  to  be  one,  who  has  had  Understanding,  but 
by  Disease,  Grief,  or  other  Accident  has  lost  the  Use  of 
his  Reason;  a  Lunatic  is  properly  one  who  hath  lucid 
Intervals,  sometimes  enjoying  his  Senses,  and  sometimes 
not,  and  that  frequently  depending  upon  the  Change  of  the 
Moon ;  but  under  the  general  Name  of  non  compos  mentis, 
which  Sir  Edward  Coke  says  is  the  most  legal  Name,  are 

(a)  J  Bl.  Comra.  304. 
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comprised,  not  only  Lunatics,  but  Persons  under  Frenzies 
or  who  lose  their  Intellect  by  Disease :  those  who  grow 
deaf,  dumb,  and  blind,  not  being  born  so ;  or  such,  in 
short,  as  are  adjudged  by  the  Court  of  Chancery  incapable 
of  conducting  their  own  Affairs  (a). 

A  Person  born  deaf  and  dumb,  is  prima  facie  within 
the  Definition  of  Idiot,  but  daily  Experience  proves  him 
not  so  (6).  Lunacy  is  a  partial  Derangement  of  the  intel- 
lectual Faculties,  the  Senses  returning  at  uncertain  In- 
tervals (c). 

Madness  is  a  total  Alienation  of  Mind  (d). 

An  Idiot  is  defined  to  be  one,  who  cannot  count  twenty- 
pence,  or  tell  who  his  Father  or  Mother  were,  or  how  old 
he  is,  or  that  hath  no  Understanding  or  Knowledge  of  what 
shall  be  for  his  Profit  or  what  for  his  Loss ;  but  if  he  have 
such  Understanding  that  heknowsor  understandshis Letters, 
and  to  read  by  teaching  or  information  of  another  Man, 
then  it  seems  he  is  not  a  Fool,  nor  a  natural  Idiot,  which 
seems  more  properly  to  belong  to  one  who  has  had  no 
Understanding  from  his  Birth,  and  is  therefore  by  Law 
presumed  never  likely  to  attain  any  (e). 

These  Defects  must  be  unequivocal  and  plain,  not  an 
idle  frantic  Humour,  or  unrecoverable  Mode  of  Action,  but 
an  absolute  Dispossession  of  the  free  and  natural  Agency 
of  the  Human  Mind  (/). 

Weakness  is  not  such  a  Defect  as  will  ground  a  Com- 
mission of  Lunacy  or  Idiocy  (g) ;  for  a  Man  may  be  weak 
as  to  Figures  and  not  so  as  to  his  Estates.  Lunacy  is  a 
Distemper  occasioned  either  by  Disorder  or  Accident,  and 
to  one  of  those  two  Cases  Commissions  were  formerly  con- 
fined; but  at  length  this  Part  of  the  Prerogative,  thL> 
paternal    Care  was   enlarged,  and   extended  to  one  who 

(a)  1  Inst.  2.  '  (*)  1  Bl.  Com. 302. 

(6)  1  Halo,  34.  (/)  1  Hale,  4.       8   Slate 

(c)  4  Bl.  Com.  24.  Trials,  332. 

{d)  4  Co.  124.     1  Hale,  30.  (#)  2  Vcs.  208. 
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was  rum  compos  mentis ;  and  here  it  stopped,  and  this  at 
least  a  Court  of  Equity  insists  must  be  found  to  entitle  any 
one  to  a  Commission:  and  therefore  though  a  Jury  find 
that  one  is  incapable  of  managing  his  Affairs,  yet  such  a 
finding  is  insufficient ;  they  must  find  him  to  be  of  unsound 
Mind.  A  Man  may  be  of  weak  Understanding,  and  of  no 
Resolution  of  Mind ;  but  this  is  not  sufficient  to  ground  a 
Commission;  if  he  never  were  of  better  Understanding, 
perhaps  a  Commission  of  Idiocy  might  issue. 

A  Person  found  a  Lunatic  by  a  competent  Jurisdiction 
abroad,  may  be  considered  a  Lunatic  in  England,  for  the 
personal  Capacity  in  general  is  regulated  by  the  Law  of  the 
Country  (a). 

The  King,  as  Parens  Patriae,  has  the  Protection  of  all 
his  Subjects,  and  in  a  peculiar  Manner  he  is  to  take 
Care  of  all  those,  who  from  their  Imbecility  and  Want  of 
Understanding^are  incapable  of  taking  care  of  themselves : 
this  is  called  a  Prerogative  in  the  Crown,  a  Begium  munus, 
or  Duty  which  the  King  owes  to  all  his  Subjects. 

The  King  by  his  Prerogative,  whether  derived  from  the 
Common  Law  or  Statute  (J),  has  the  sole  Interest  in  grant- 
ing the  Estate  of  an  Idiot  to  whom  he  pleases,  without 
Account  (c)  ;  the  Grant  of  the  Person  coupling  an  Interest 
and  a  Trust,  it  descends  to  the  personal  Representative  of 
the  Grantee  (d).  In  Cases  of  Lunacy  it  is  otherwise ;  the 
Grantee  has  no  Interest,  but  an  Estate  during  Pleasure ; 
he  can  make  no  Leases,  nor  can  he  incumber  the  Lunatic's 
Estate ;  he  cannot  present  to  a  vacant  Benefice,  in  short, 
he  takes  nothing  to  his  own  Use,  but  must  account  to  the 
Lunatic,  or  his  Representatives  (i). 

This  Branch  of  the  Prerogative  is  generally,  though  not 
necessarily,  exercised  by  the  Person  or  Persons  having  the 
Custody  of  the  Great  Seal,  to  whom  it  is  delegated  by  War- 
rant under  the  Sign  Manual,  countersigned  by  the  two 

(a)  2  Vcs.  j.  588.  (</)  2  Mod.  44.     „ 

(6)  17  E.  2.  c.  9.  (c)  1  Woodes.  40& 

(c)  8  Rep.  170.  Moor,  4. 
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Secretaries  of  State ;  but  the  Warrant  confers  no  Jurisdic- 
tion, only  a  Power  of  Administration,  and  if  that  Power  be 
abused,  or  any  erroneous  Orders  be  made  under  it,  as  it  is 
derived  under  the  Sign  Manual,  the  Appeal  is  to  the  King 
in  Council  (a),  and  not  to  the  House  of  Lords.  And  it 
should  seem  that  the  Jurisdiction  which  the  Chancellor  has 
generally,  or  perhaps  always  exercised  in  these  Cases,  is  ncrt 
necessarily  annexed  to  the  Custody  of  the  Great  Seal,  far 
it  has  been  delared  by  the  House  of  Lords,  "  that  the  Cus- 
tody of  Idiots  and  Lunatics  was  in  the  Power  of  the  Kiag, 
who  might  delegate  the  same  to  such  Person  as  he  should 
think  fit  (&)."  And  upon  every  Change  in  the  Persons  of 
the  Lord  Chancellor,  the  Lord  Keeper,  or  Commissioners  for 
the  Custody  of  the  Great  Seal,  a  special  Authority  under 
the  Sign  Manual  of  the  King  is  granted  to  the  Person  or 
Persons  newly  appointed  (c) ;  and  therefore  no  Application 
in  Matters  of  Lunacy  can  be  heard  by  the"Master  of  the 
Rolls,  sitting  at  the  Rolls :  when,  indeed,  he  sits  in  Court 
for  the  Lord  Chancellor,  it  has  been  said  that  he  has  Juris* 
diction.  This  Power  seems  to  have  been  exercised  in  the 
Court  of  Chancery  prior  to  the  Erection  of  the  Court  of 
Wards,  which  was  established  by  82  Hen.  8.  c.  4.  A.  D. 
1540,  and  upon  the  Abolition  of  that  Court  by  the  12  Car. 
2.  A.  D.  1660,  reverted  to  the  Court  of  Chancery  (rf). 
And  that  Court  will  exercise  it  where  the  Person  of  the 
Lunatic  is  amenable,  but  the  Property  is  out  of  the  Juris- 
diction (e).  A  Commission  of  Lunacy  may  be  issued 
against  a  Person  resident  Abroad,  and  executed  in  the 
County  in  England,  where  the  Mansion-House  lays.  The 
Commissioners  cannot  act  under  the  Commission  without 
the  Introduction  of  a  Jury,  and  therefore  the  Commission 
cannot  be  executed  in  foreign  Parts  (/), 

(a)  2  Ves.  j.  7. 72. 3  Atk.635.         (<*)  2  Atk.  553. 
6  Br.  P.  C.  329.  3  P.  Wras.  1 04.         (e)  Ambl.  SO. 

(<*)  1 4  Feb.l 726.  Dora.Proc.  (/)  Ambl.  109.  1 12.  2  Ve^ 

(c)  1  BJ.  Com.  303.  Chris-     401. 
tiau's  Xotea.     3  Dick. 
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And  a  Person  found  Lunatic  by  a  competent  Jurisdiction 
-abroad,  may  be  so  considered  here  (a).  A  Lunatic  Subject 
residing  abroad,  or  carried  thither,  may  be  found  such  by 
Proof  in  England ;  and  a  Commission  will  be  granted  upon 
Affidavits  as  in  Cases  here ;  but  an  Inquisition  in  England 
will  not  warrant  a  Grant  in  Ireland,  there  must  be  a  finding 
under  the  Great  Seal  of  Ireland  (6). 

In  the  first  Instance,  the  Person  is  usually  placed  in  a 
State  of  Confinement  by  his  Friends,  and  this  is  regulated 
by  the  Legislature;  for  by  several  Acts  of  Parliament, 
private  Mad-houses  are  placed  under  strict  and  wholesome 
Regulations  (c),  which  from  the  very  great  Abuses  and 
cruel  and  barbarous  Conduct  of  the  Persons  keeping  them, 
and  the  atrocious  Murders  which  the  Report  of  the  Com- 
missioners to  the  House  of  Commons  have  brought  to  light, 
it  became  highly  necessary  for  the  Legislature  to  do,  and 
requires  further  legislative  Interference;  although  the 
Courts  of  Law  have  punished  with  great  Rigour,  where  the 
Cases  brought  before  them  require  exemplary  Punish- 
ment (<£). 

If  the  Party  continues  in  a  State  of  Insanity,  and  his 
Condition  in  Life  will  enable  his  Friends  to  apply  for  a 
Commission  of  Lunacy,  it  is  advisable,  after  all  Hopes  of 
Convalescence  are  over,  to  obtain  legal  Authority  for  the 
permanent  Confinement  of  the  Lunatic,  and  it  should  seem 
that  a  Commission  of  Lunacy  would  be  granted  upon  the 
Application  of  a  Creditor  (e)9  or  even  of  a  Stranger,  with- 
out Regard  to  the  Motives  of  the  Person  applying  for  the 
Commission.  Where  the  Lunatic  was  illegitimate,  the 
Opposition  made  by  the  Mother  had  not  sufficient  Weight 
with  the  Lord  Chancellor  to  refuse  the  Commission  (/). 

(a)  2  Ves.  j.  587, 8.  (</)    Fortesc.    166.  and  the 

(b)  1  Scho.  and  Lefr.  301.  Corns.  Report,  1816. 

(c)  Stat.  14  Geo.  III.  c.  49.  (e)  1  Collins,  377. 
19  Goo.  III.  c.  15.  made  per-         (/)  15  Ves.  1 12. 
vetnal  by  26  Geo.  III.  c.  9J. 
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Paupers  or  Vagrants,  and  not  Persons  of  Condition,  aw 
within  the  Provisions  of  the  Statute  17  Geo.  2.  c  5.  s. 
20,  and  48  Geo.  3.  c.  96.  s.  19,  20,  enabling  Justices  of  the 
Peace,  as  inferior  Magistrates,  to  take  care  of  Lunatics  (a). 

While  a  Question  as  to  the  Lunacy  is  pending,  provisi- 
onal Directions  will  be  given,  till  a  Determination  has  been 
made  (ft) ;  and  the  Lord  Chancellor  will  prevent  the  Remo- 
val of  the  Lunatic  Lord  King,  C.  made  an  Order  for  a 
Messenger  to  stop  a  Lunatic  upon  the  Road  to  Scotland  (c). 
And  where  the  Relations  take  Charge  of  the  Person  and 
Effects  of  the  Lunatic,  the  Lord  Chancellor  will  upon  the 
Application  of  the  Heir  at  Law  for  a  Restitution,  make  a 
Provisional  Order  as  to  the  Property,  and  direct  an  Atten- 
dance and  Inspection  of  the  Lunatic. 

A  beneficed  Clergyman  becoming  Lunatic,  does  not 
thereby  vacate  his  Living,  so  as  to  let  in  the  Patron  to  pre- 
sent ;  but  it  should  seem,  that  if  the  Duty  be  not  supplied, 
the  Church-wardens  ex  officio,  may  apply  for  a  Commission 
of  Lunacy,  and  with  the  Concurrence  of  the  Bishop  of  the 
Diocese,  may  obtain  a  Sequestration,  and  employ  a  Curate 
of  .their  own  Nomination;  or  the  Bishop,  or  perhaps  the 
Arch-deacon,  may  appoint  a  Curate ;  to  obviate  which  the 
Relations  of  the  Lunatic  should  attend* to  the  Duty  of  the 
Parish,  ajad  take  particular  Care  that  \%  be  properly  sup- 
plied (d). 

Where  the  Property  of  the  Lunatic  is  too  small  to  bear 
the  Expences  of  a  Commission  of  Lunacy  (which  Lord 
Eldon,  C.  observed  ought  never  to  exceed  1001.)  an  Order 
has  been  made  in  a  Cause  Petition  upon  Affidavits  without 
Reference  for  Payment  of  Dividends  for  the  two  next  ensu- 
ing Quarters  of  a  Year,  with  Directions  to  apply  again  bv 
a  short  Petition,  as  the  Court  should  know  the  State  of 
Mind  and  Amount  of  the  Fortune  from  Time  to  Time. 
And  it  was  stated  that  there  had  been  Instances  before  LonI 

(o)  2  Atk.  51.  (c)  Ambl.  82. 

('')  3  Atk.  63$.  (cQElighni.25.  I  Culliu^ol. 
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Ttfarthington  and  Lord  Thurlow  of  a  Reference  in  similar 
Cases,  where  the  Fund  was  too  small  to  bear  a  Commis- 
sion :  in  the  last  Case  before  Lord  Thurlow,  the  Income 
was  only  751  a  Year  (a). 

To  prevent  a   Commission  of  Lunacy  issuing  impro- 
vidently,  a  Caveat  may  be  entered  with  Mr.  Carr,   the 
Secretary  of  Lunatics ;  and  on  hearing,  a  personal  Atten- 
dance   and  Examination   will   be    ordered  (6).       And   if 
the  Commission  is  to  be  executed   in  the  Country,  the 
supposed  Lunatic  may  have  Leave  to  give  in  a  List  of 
Commissioners  in  addition  to  those  of  the  Person  suing 
out  the  Commission  (c).     If  the  supposed  Lunatic  gives 
sound  and  rational  Answers  to  the  Questions  regarding  his 
Property  and  Substance,  however  weak  he  may  appear  as 
to  his  Knowledge   of  indifferent  Matters,   which  do  not 
relate  personally  to  himself  through  apparent  Imbecility, 
this  will  not  support  a  Commission  ;  however  such  Exami- 
nation is  not  conclusive,  it  is  open  to  future  Applications, 
as  where  Imbecility  <of  Mind  in  a  great  Degree  proceeded 
from  Epilepsy,  and  the  Jury  had  found  the  Party  not  a 
Lunatic,  and  the  Evidence  and  Result  of  the  personal  Ex- 
amination were  delivered  to  Lord  Eldon,  be  directed  two 
Physicians  who  had  not  been  consulted,  to  advise  with 
those  who  had,  and  to  see  the  Evidence,  and  afterwards  to 
find  means  of  visiting  the  Party  without  alarming,  for  the 
Purpose  of  determining  the  State  of  Mind  as  to  a  Compe- 
tency for  the  Management  of  her  Concerns,  for  that  it  did 
not  appear  to  his  Lordship  a  Case  of  Insanity  (d):  for 
as  the  granting  the  Commission  is  discretiona?if>  it  is  not 
always  granted,  although  the  Lunacy  should  be  established. 
Lord  Eldon  has  observed,  there  may  be  Cases,  where  the 
granting  the  Commission  might  for  ever  prevent  a  Cure  (e). 
The  Commission  having  issued,   it  may  be   useful  to 
observe  that  no  Delay   should  be  suffered  in  proceeding 

(a)  4  Vcs.  795.  (rf)  8  Ves.  66. 

(h)  2  Vcs.  403.  (c)  18  Ves.  58. 

(c)  2  Collins,  152. 
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to  execute  the  Commission;  keeping  a  Commission  for 
any  unusual  Length  of  Time,  might  give  rise  to  a  Suspicion 
that  it  might  be  done  for  indirect  and  illegal  Purposes; 
and  upon  a  Representation  to  the  Lord  Chancellor,  he 
might  be  induced  to  supersede  the  Commission  with  Costs, 
considering  it  a  Contempt;  it  should  be  executed  within  a 
Month  after  it  is  issued. 

In  adducing  Proof  of  Lunacy  to  the  Commissioners 
and  Jury,  the  Solicitor  should  bear  in  Mind,  that  Insanity 
is  a  Fact,  an  habitual  Fact,  a  Disposition,  a  personal 
Affection  of  the  Mind ;  that  Evidence  should  be  grounded 
thereon  at  the  Execution  of  the  Commission,  and  the 
Solicitor  should  regulate  his  Proceedings  in  the  Lunacy 
accordingly.  And  where  the  Lunatic  resides  in  the 
Country,  the  Course  has  always  been  to  execute  the  Com- 
mission, where  the  Party  resided  at  or  near  his  abode  (a), 
and  has  been  so  held  by  Lord  Hard  wicke,*  and  that  where 
the  Mansion-House  of  the  Lunatic  was  situated,  has  de- 
cided what  was  to  be  considered  the  Place  of  such  Resi- 
dence for  executing  the  Commission.  Lord  Eldon  said 
there  might  be  Exceptions,  but  they  must  be  strongly 
made  out  in  Evidence  by  the  Party  contending  for 
them  (i). 

The  Commissioners  and  Jury  have  a  Right  to  inspect 
the  Person  of  the  Lunatic,  and  examine  him  before  them; 
they  do  not  always  cause  him  to  be  brought  before  them, 
unless  a  considerable  Doubt  be  raised  on  the  Evidence  as 
to  his  Sanity  ;  however  they  have  a  Right  to  insist  upon  it 
without  the  Order  of  the  Lord  Chancellor.  And  if  the 
Persons  in  whose  Custody  he  is,  refuse  to  produce  him,  the 
Commissioners  might  adjourn,  and  upon  Application  to  the 
Lord  Chancellor  he  would  censure  the  Persons  detaining 
the  Lunatic,  and  direct  them  to  pay  the  Costs  (c),  and  to 
produce  him,  and  probably  would  commit  them  for  a  Con- 

(a)  Highm.  (c)  2  Ves.  401.  Ambl.  11  J. 

{b)  2  Ves.  201.   Coop.  205.      I  P.  Wms.  701. 
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tempt  (a),  or  the  Commissioner  might  make  no  Return,  or 
return  the  Fact ;  but  the  better  Way  would  be  to  obtain 
an  Order  for  the  Production  of  the  Lunatic;  but  the 
Lunatic  has  a  Right  to  be  present  at  the  Execution  of  the 
Commission,  if  he  chooses  (£). 

And  where  Witnesses  summoned  by  the  Commissioners 
to  attend  the  Execution  of  the  Commission  neglect  or 
refuse  to  attend,  the  Lord  Chancellor  will  make  an  Order 
upon  them  by  Name  to  attend,  for  the  Commissioners 
have  the  Power  of  summoning  Witnesses  as  incidental  to 
their  Authority  (c). 

A  Writ  of  Habeas  Carpus  may  be  issued  to  bring  up 
the  Lunatic,  and  a  Return  must  be  immediately  made,  or 
the  Party  refusing  to  obey  the  Warrant,  will  incur  all  the 
Penalties  consequent  upon  a  Disobedience,  and  the  Person 
who  has  the  Care  of  the  Lunatic  may  be  committed  for 
refusing  to  produce  him ;  but  Access  to  the  Lunatic  has 
been  refused,  unless  applied  for  by  a  Person  entitled  to  ask 
for  it  (d). 

The  Return  to  the  Commission  must  be  clear  and 
unequivocal,  as  where  a  Commission  has  issued  to  inquire 
whether  Walter  Stradling  was  a  Lunatic,  or  enjoyed 
lucid  Intervals,  so  that  he  was  incapable  of  governing 
himself  and  his  Affairs :  a  Return,  that  he  is  from  Weakness 
of  Mind  incapable,  and  has  been  so  for  a  Number  of  Years, 
hut  how  he  became  so  they  know  not,  is  a  bad  Return ;  or, 
that  he  is  not  always  in  his  Senses  like  other  Men,  and  that 
it  arises  from  Fear  and  Provocation  (e) ;  or  is  not  of  suffi- 
cient Understanding  to  manage  his  own  Affairs ;  or  not  a 
Lunatic,  but  incapable  of  managing  his  Affairs.  These  are  all 
void  Returns,  they  do  not  find  by  express  Words  whether  he 
was  or  was  not  a  Lunatic :  the  general  Words  are  of  unsound 
Mind  (/).    And  if  the  Return  to  an  Inquisition  of  Lunacy 

(a)  2  Ves.  405.  (rf)  3  Burr.  1363. 

(6)  J  2  Ves.  455.  (e)  3  Atk.  168, 169. 

(c)  6  Ves.  784.  (/)  19Ves.285.  UVes.445. 

Vol.  I.  S  n 
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be,  that  he  is  an  Idiot,  there  must  be  a  new  Commission. 
And  it  is  to  be  observed  that  in  all  Cases  there  must  bea 
clear  and  absolute  finding,  they  cannot  find  an  Inference 
only,  without  finding  a  positive  Fact 

If  the  Return  depart  from  the  Direction  of  the  Com- 
missioners, it  is  void;  yet  if  there  are  equivalent  Wads, 
it  will  not  be  such  as  to  quash  it,  for  it  is  not  a  Variance  hi 
the  Words,  but  in  the  Sense  and  Meaning,  that  will  avoid 
the  Return. 

It  is  not  absolutely  necessary  to  state  whether  the  Person 
had  lucid  Intervals  or  not,  a  Return  finding  the  Lunacy, 
omitting  to  state  that  Fact,  is  good  (a),  and  cannot  be 
objected  to  in  Point  of  Form.  But  the  better  Way  seems 
to  be  to  state  some  Act  of  Lunacy,  committed  on  a  certain 
Day,  and  any  lucid  Interval  since. 

If  there  is  any  Misbehaviour  in  the  Execution  of  the 
Commissions,  the  Court  may  quash  it  and  issue  a  new 
Commission  (6) :  but  the  Traverse  of  a  Verdict  under  a 
Commission  being  the  Right  of  the  Party,  cannot  be  refused, 
and  prevents  the  Custody,  and  the  allowing  the  Costs  of 
the  Proceedings :  if  a  Lunatic  is  allowed  to  traverse,  the 
Costs  have  been  allowed,  though  not  of  Course  (t). 

When  the  Commission  is  executed  and  returned,  the  Care 
of  the  Person  of  the  Lunatic  is  committed  to  some  Person, 
Relation  or  Friend,  and  from  thence  termed  a  Commit* tr: 
there  is  usually  a  Reference  to  a  Master  to  approve  of  a 
proper  Person  to  act  as  Committee. 

The  Objection,  to  appointing  the  next  of  Kin,  entitled  io 
Remainder  to  the  real  Estate   upon  the  Death  of  the 
Lunatic,  the  Committee  of  his  Person  has  been  over-ruled 
for  a  great  Length  of  Time  (J) ;   nor  is  it  an  Objection  to 
appointing  the  next  of  Kin,  because  he  will  come  in  lor  a 
Share  of  the  Personal  Estate  under  the  Statute  of  Distri- 
Ctf)  Highmore,  45.  (r )  Coop.  108.  1 9  Ves.  2*0. 
(6)  5  Ves.  450.     3  Atk.  6,         (rf)  7  Ves.  591.      1  Collias 
185.   1  Ves.  and  Bea.  57.            207.    %  P.  Wros.  26*. 
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buttons  (a).    The  Committee  of  the  Person  is  often  ap- 
pointed Committee  of  the  Estate  (6). 

The  Heir  At  Law  is  generally  appointed  Committee  of 
the  Estate  of  the  Lunatic,  he  having  an  Interest  in  keeping 
the  Estate  in  good  Condition.  And  although  not  appointed 
Committee  of  the  Person,  yet  in  some  Instances  the  Lunatic 
may  reside  with  him.  For  wherethe  Committee  of  the  Person 
of  the  Lunatic  had  permitted  the  Lunatic  to  reside  with  his 
Uncle,  his  Heir  at  Law,  who  had  been  appointed  Committee  of 
his  Estate  for  upwards  of  thirty  Years,  upon  an  Application 
by  the  next  of  Kin  to  remove  the  Lunatic,  and  to  lesson  the  Al- 
lowance, the  Lord  Chancellor  refused  both,  and  declared  that 
from  the  Length  of  Time  in  which  the  Uncle  had  showed  the 
Lunatic  the  utmost  Tenderness,  he  was  the  properest  Guard- 
ian, and  that  the  Allowance  contributed  to  the  Support  of  the 
Lunatic ;  and  where  no  Creditor  complains,  the  Comfort 
of  the  Lunatic  is  to  be  regarded,  not  the  next  of  Kin  (c). 

The  same  Person  may  be  appointed  Committee  of  the 
Person  and  of  the  Estate:  where  a  Brother  applied  to  be 
Committee,  and  that  a  Receiver  might  be  appointed  of  the 
Estate ;  the  Heir  at  Law,  who  with  the  Petitioner  were 
the  only  next  of  Kin,  refusing,  and  not  able  to  give  Secu- 
rity, the  Lord  Chancellor  appointed  the  Brother  Committee 
of  the  Personal  Estate,  restricting  him  from  receiving  any 
Sums  of  Money  part  of  the  Lunatic's  Estate,  and  referring 
it  to  the  Master  to  appoint  a  Receiver,  but  not  the  Soli- 
citor under  the  Commission  (d). 

Where  the  Property  has  been  very  small,  a  Committee 
of  the  Person  and  Estate  of  the  Lunatic  has  been  ap- 
1,  without  Reference  to  the  Master,  and  the  Balances 
to  be  paid  in,  as  received  on  Affidavit  without 
passing  the  annual  Account  before  the  Master  (i). 

The  Lord  Chancellor  in  appointing  to  these  Offices,  is 

(a)  2  P.  Wins.  644,  638.  (d)  Arab.  104.      1  Collins, 

(b)  1  Collins,  256.  256.    2  Men.  452. 

(c)  2  P.  Wms,  263.    3  P.  (<?)  3  Ves.  and  Bea.  127. 
Wms.  108,  110. 

3n2 


916  PRACTICAL  DIRECTIONS 

generally  guided  by  the  Principle  of  uniting  Interest  with 
Duty;  and  the  utmost  Attention  and  Regard  is  always 
had  to  any  strong  Aversion,  however  groundless  and  un- 
accountable, in  the  Mind  of  the  Lunatic  against  the  Person 
proposed  to  be  Committee  of  the  Person,  and  which  is  a 
Ground  for  the  absolute  Rejection  and  Removal  of  any 
Person  proposed  or  appointed  (a).  And  in  the  Appointment, 
the  Relations,  unless  some  specific  Objection,  are  always  pre- 
ferred to  Strangers :  a  Wife  has  been  appointed  Committee 
of  the  Person,  not  alone,  but  jointly  with  a  Relation  (b). 

A  Feme  Covert  may  be  appointed  Committee  of  the 
Person  of  the  Lunatic,  though  she  be  under  the  Power 
of  her  Husband  (c).  But  a  Grant  of  the  Custody  to 
Husband  and  Wife  as  next  of  Kin:  upon  the  Death  of 
one  the  Right  is  determined,  the  Grant  being  joint,  and  a 
mere  Authority  without  Interest  (d).  The  Custody  of  the 
Person  committed  to  two  Committees  (e),  has  been  found 
inconvenient,  though  sometimes  done  (f). 

If  the  Persons  in  whose  Custody  the  Lunatic  is,  refuse 
to  deliver  him  to  the  Committee,  they  incur  a  Contempt, 
and  may  be  committed ;  nor  is  e\Habeas  Corpus  necessary, 
but  may  be  had  recourse  to  if  considered  as  eligible  (g). 

A  Committee  becoming  Bankrupt,  has  been  held  a 
sufficient  Cause  for  his  Removal  (h) ;  but  the  Custody  of 
the  Person  will  not  be  changed,  if  upon  a  Reference  to  the 
Master,  he  should  find  that  it  would  be  for  the  Comfort  of 
the  Lunatic  to  continue  the  Custody  with  the  Bankrupt  (*). 
And  in  regard  to  the  Committee  of  the  Person  the  Lord 
Chancellor  is  generally  influenced  as  much  or  more  by  the 
Sex  of  the  Lunatic,  than  by  other  Circumstances  in  the 
Appointment  (k) :  and  the  next  of  Kin  and  Expectants  are 

(a)  2  P.  Wms.  f37.  6  Ves.  (/)  1  Collins,  227. 

427.  (g)    12  Ves.    455.       1  P. 

(b)  18  Ves.  221,  Wms.  701. 

(c)  3  P.  Wms.  11 1.  n.  (h)  2  Ves.  j.  2. 

((/)  Forr..  143.     Prac.  Reg.  (t)  3  Ves.    2  Dick.  631.     1 

VVy.Ed.  56.  Eq.  Ca.  Abr.853.      Swanst.  531. 
(e)  2  P.  Wms.  638.  (*)  2  P.  Wms.  635, 638. 
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not  to  be  considered;  the  Comfort  and  personal  Conve- 
niences of  the  Lunatic,  according  to  his  Circumstances,  are 
to  be  regarded  paramount  to  all  other  Considerations  (a). 
And  if  he  be  married,  his  Wife  will  be  appointed  Com- 
mittee of  his  Person,  with  an  Allowance  correspondent  to 
his  Estate  and  Condition  in  Life  (b).  Where  a  Lunatic 
had  been  tried  for  Murder,  and  acquitted  on  the  Ground 
of  his  Lunacy,  but  ordered  by  the  Judge  to  be  detained 
under  the  late  Act ;  Lord  Eldon  declined  ordering  him  to 
be  removed  out  of  Gaol  to  a  proper  Receptacle  for  Luna- 
tics, the  proper  Application  being  to  the  King  in 
Council  (c). 

The  Allowance  for  Maintenance  is  always  liberal;  as 
where  a  Wife  was  a  Lunatic,  and  the  Husband  had  the 
Custody,  the  Lord  Chancellor,  in  giving  Directions  for 
taking  an  Account  of  her  separate  Estate  against  the  Hus- 
band, ordered  due  Consideration  to  be  had  of  the  extra 
Expences  of  maintaining  her  (d).  The  Office  of  Committee 
of  the  Person  is  given  for  the  Sake  not  of  the  Committee 
but  of  the  Lunatic,  and  the  Allowance  is  for  the  Purpose 
of  attaching  him  to  the  Lunatic.  Where  it  has  been  dis- 
covered that  the  proposed  Committee  had  previously  en- 
gaged to  divide  the  Savings  of  the  Allowance  with  another, 
that  has  been  adjudged  to  be  a  Reason  for  rejecting  the 
Proposal  (e)9  for  there  is  no  Instance  of  an  Allowance 
being  made  to  a  Committee  for  his  Trouble  (/)  :  if,  how- 
ever, there  is  great  Trouble  in  managing  the  Estates,  the 
Committee  may  petition  for  an  Increase  of  Maintenance, 
which  operates  as  such,  and  there  seems  to  be  no  Occasion 
to  obtain  a  Report  from  the  Master,  to  ground  such  an 
Application :  the  Lord  Chancellor  may,  upon  Petition, 
make  the  requisite  Order  (g). 

(a)  1  Vcs.j.  297.  (e)  6  Ves.  428. 

(6)  10  Ves.  104.  (/)  6  Ves.  802.  Anon.     10 

(c)  Coop.  54.  Ves.  104. 

(d)  4  Bro.  C.  C.  409.  (g)  Ambl.  78, 178. 


918  PRACTICAL  DIRECTIONS 

A  Master  in  Chancery  is  never  appointed  a  Committee, 
upon  the  Consideration  of  public  Policy ;  for  he  might  hare 
to  pass  his  own  Accounts,  and  his  Situation  might  influence 
the  Mind  of  another  Master  (a). 

The  Grant  to  a  Committee  does  not  extend  to  the  per- 
sonal  Representatives  of  the  Committee,  nor  is  it  assign- 
able (6),  or  devisable  by  Will  (c). 

The  first  Object  and  primary  Consideration  of  the 
Committee  of  the  Person  is  to  provide  for  the  Comfort 
and  Maintenance  of  the  Lunatic,  which  must  be  regulated 
by  the  Allowance;  and  if  the  Situation  and  Circumstances 
of  the  Lunatic's  Family  require  an  Addition  to  the  Allow- 
ance, the  Committee  must  apply  for  it:  he  must  on  no 
Account  deprive  the  Lunatic  of  the  Comforts  and  Conve- 
niences of  Life ;  he  cannot  extend  the  Allowance  to  any 
Part  of  the  Lunatic's  Family.  It  seems,  however,  that 
the  Committee  will  be  allowed  for  the  Maintenance  of 
the  Lunatic's  Son,  and  (d)  the  Interest  of  a  Fund  in  Court 
belonging  to  the  Husband  in  a  State  of  imbecility  has 
been  ordered  to  be  paid  to  the  Wife,  for  the  Maintenance 
of  the  Family  (e).  But  on  a  recent  Application  for  an  la- 
crease  of  Maintenance  to  provide  for  die  Lunatic's  colla- 
teral Relations,  where  the  Master  had  apportioned  the 
Allowance  as  it  was  probable  the  Lunatic  would  have  done, 
if  sane ;  Lord  Eldon  considering  the  Proportion  entirely  in 
the  Discretion  of  the  Court,  confirmed  the  Report  as  to 
the  gross  Sum  allowed,  but  not  as  to  the  Apportion* 
ment  (/). 

Where  a  Wife  has  been  Lunatic,  in  taking  an  Account 
of  her  separate  Estate,  the  extra  Expenses  of  the  Family 
will  be  regarded  (g). 

The  Committee  of  the  Estate  must  give  Security  by  two 
respectable  Persons  in  double  the  Sum  at  which  the  Rents 

(a)  6  Ves.  427.  (e)  4  Bra  C.  C.  100. 409. 

(b)  1  Vera.  9.  1  Collins,  296. 

(c)  2  P.  Wms.  268.  (/)  2  Men.  99. 

(d)  1  Vern.  262.  (g)  i  Bro.  C  C.  409. 
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of  the  Estate  and  the  Income  of  the  Lunatic  s  Property  are 
computed.  The  Attorney-General  before  whom  the  Bond  to 
the  King  is  entered  into,  will  direct  in  what  Sum  the  Security 
is  to  be  given :  to  enable  him  to  ascertain  what  is  proper,  a 
general  Statement  of  the  Lunatic's  Property  is  laid  before 
Mm,  taken  from  the  Inventory  made  out  at  the  Execution 
of  the  Commission,  supported  by  an  Affidavit  of  the  Truth 
of  such  Statement,  and  the  Attorney-General  directs  the 
Amount  of  the  Security  to  be  taken  accordingly  (a).  The 
Securities  may  be  two  or  more  Persons,  and  they  must  be 
approved  of  before  they  execute  the  usual  Bond :  and  if 
the  outstanding  Estate  is  very  considerable,  so  as  to  make  it 
difficult  to  procure  the  requisite  Securities,  it  may  be  found 
adviseable  to  reduce  the  Security,  by  calling  in  Part  of  the 
outstanding  Estate,  and  investing  the  Money  in  the  Court 
of  Chancery,  and  thereby  bringing  the  Security  within  reach 
of  the  proposed  Sureties,  and  at  a  future  Period  it  may  be 
found  convenient  to  relieve  the  Sureties  in  the  heavy  Sums 
they  are  engaged,  by  calling  in  the  personal  Estate,  and  so 
reducing  the  Bonds  given  by  the  Sureties,  and  taking  other 
Securities ;  the  Committee  must  regularly  pass  his  Accounts 
before  the  Master,  and  pay  over  the  Balances,  or  in  Default, 
he  will  be  ordered  to  pay  Interest  upon  the  Balances  kept  in 
his  Hands,  and  he  will  be  deprived  of  his  Costs,  and  possi- 
bly discharged  from  his  Committeeship  (&).  It  is  the 
bounden  Duty  of  the  Committee,  as  soon  as  he  has  passed 
his  Accounts,  to  apply  by  Petition  for  Leave  to  pay  into 
Court,  the  Balance  remaining  in  his  Hands,  which  is  quite 
of  Course.  By  the  standing  Orders  of  the  Court  (c),  and 
generally  by  an  Order  in  each  Lunacy,  the  Committee  is 
directed  to  pass  his  Accounts  annually :  and  the  Masters 
are  to  certify  at  the  last  Seal  after  Trinity  Term  every 
Year,  the  State  of  the  Receiver's  and  Committee's  Accounts 
in  their  Office.     The  Lord  Chancelloi  refused  Costs  to  a 

(a)  1  Collins.  262,  3.  (c)  Ord.  Cane.  Be.  Ed.  453. 

(6   lVes.j.  156,290. 
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Committee,  who  had  passed  his  Accounts  irregularly,  taking 
the  Accounts  of  several  Years  together  (a).  But  where  the 
Sum  annually  received  by  the  Committees,  did  not  exceed 
SI.  per  Annum,  beyond  the  Maintenance,  being  of  such 
small  Amount ;  Lord  Eldon  ordered  the  same  from  Time 
to  Time,  when  received  by  the  Committees,  to  be  paid  into 
the  Bank,  the  Amount  to  be  verified  by  Affidavit  of  the 
Committees,  ihat  the  Order  directing  the  Committees  to 
pass  their  Accounts  annually  should  be  dispensed  with,  and 
the  former  Maintenance  be  continued  (6),  and  appointed 
new  Committees  without  Reference. 

No  Costs  are  allowed  to  the  Friends  or  Relations  of  a  Lu- 
natic in  their  Attendance  before  the  Master  to  check  the  Ac- 
counts, although  Notice  is  given  to  them  for  that  Purpose  (e). 

Where  a  Committee  of  the  Estate  cannot  be  procured, 
or  until  a  Committee  be.  appointed,  a  Receiver  must  be 
applied  for  by  Petition,  with  the  usual  Salary,  upon  giving 
Security  to  the  Attorney-General,  as  a  Committee;  and  it 
does  not  seem  to  be  material  whether  he  is  called  a-Recetver 
or  Committee  (d).  So  where  the  Committee  resides  at  a 
Distance  from  the  Estate  (i),  or  is  infirm,  or  the  Committee 
has  not  been  intrusted  with  the  Property,  a  Receiver  has 
been  appointed,  but  only  when  no  other  Person  will  act  as 
Committee  (/). 

The  Power  of  the  Committee  of  the  Estate  is  limited : 
it  is  his  Duty  to  see  that  neither  the  Property,  nor  its 
Succession  suffer  any  Change ;  he  cannot  grant  Leases,  nor 
in  anywise  incumber  the  Estate  without  die  Order  of  the 
Lord  Chancellor  (g),  even  where  the  Income  is  sufficient 
for  the  Maintenance ;  but  by  Stat  passed  the  2S  Geo.  3.  c 
75.  s.  3,  the  great  Seal  is  intrusted  with  the  Care  and  Com- 
mitment of  the  Persons  and  Estates  of  Lunatics,  in  Eng- 

(a)  1  Ves.  j.  296.  (d)  10  Ves.  622. 

(6)  3  Ves.  and  Bea.  127.  1  (t)  1  Collins,  *9. 

Collins  on  Lun.   196.     4  Ve*.  (/)  1  Collins,  257.    1  Ja. 

795.  and  Wa.  639. 

(e)  2  Ves.  25.  (g)  1  Vera.  262. 
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land  and  Ireland,  and  may  order  the  Freehold  and  Lease- 
hold Estates  of  Lunatics  to  be  sold,  charged,  or  incumbered, 
by  Way  of  Mortgage  or  otherwise,  as  shall  be  found  most 
expedient  for  raising  such  Sums  as  shall  be  necessary  for  Pay- 
ment of  their  Debts,  and  for  performing  their  Contracts  or 
Engagements,  and  the  Costs  attending  the  same :  and  may 
direct  the  Committee  to  execute  such  Conveyance,  and  to 
procure  such  Admittance  and  Surrender  of  Copyhold  Lands, 
as  the  Great  Seal  shall  direct  (a). 

Under  the  Stat.  4  Geo.  %  c.  10,  a  Lunatic  Mortgagee 
may  be  ordered  to  convey,  but  the  Costs  of  the  Committee 
of  a  Lunatic  Trustee,  conveying  within  the  Statute,  must 
be  paid  out  of  the  Lunatic's  Estate  (6).  And  the  Lunatic 
Trustee  within  the  Statute  must  be  without  Interest  or  Duty 
to  perform :  where  an  Application  was  by  a  Creditor,  having 
such  an  Interest,  the  Trust  being  to  sell  for  Payment  of 
Debts,  was  held  not  to  be  within  the  Act  (c). 

And  by  the  11  Geo.  3.  c.  SO,  a  Committee  may,  under 
the  Authority  of  the  great  Seal,  renew  Leases  upon  Lives, 
the  Fines  upon  such  Renewal  to  be  applied  as  the  Lord 
Chancellor  shall  direct ;  so  where  the  Lunatic  has  an  Estate 
for  Life,  pr  other  Estate,  with  Power  of  leasing  for  Lives  or 
Years,  the  Power  may  be  exercised  by  the  Committee; 
and  the  Committee  pays  the  Costs  of  the  Inquiry,  and  the 
Lessee  of  the  Lease  (d).  The  Committee  may  surrender 
Leases,  for  the  Benefit  of  the  Lunatic,  to  the  same  Uses  as 
the  former  Leases  (e). 

The  Committee  cannot  present  to  a  vacant  Benefice,  the 
Right  of  Presentation  belongs  to  the  Great  Seal,  which  was 
asserted  in  the  first  Instance  by  Lord  Talbot  (/). 

And  although  the  Lord  Chancellor  will  not  order  the 
personal  Estate  of  a  Lunatic  to  be  turned  into  real  Estate, 
yet  there  have  been  Applications  for  Leave  to  lay  out  Part 

(«)lVes.298.lJa.&Wa264.  (d)  Dick.  748. 

(£)Coop.290.  3V. & B.150.  (*)  29  Geo.  2.  c.  31. 

(c)  3  Ves.  and  Rea.  149.  17  ( /  )  3  Bac.  Abr.  295; 
Ves.  383.    3  Swanst  131. 
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of  the  personal  Estate  in  Repairs  and  Improvements,  and 
that  has  been  allowed,  if  the  Next  of  Kin,  at  that  Time,  do 
not  oppose  it,  and  such  an  Order,  which  it  is  always  advise- 
able  to  obtain  (a),  has  been  binding  upon  other  Persons, 
although  not  consenting,  but  happening  to  be  Next  of  Km 
at  the  Death  of  the  Lunatic,  though  not  so  at  the  Time  of 
making  the  Order  (6).  The  Residue  of  a  Lunatic's  Pro- 
perty, beyond  his  Debts,  has  been  ordered  to  be  invested 
in  a  Government  Annuity  upon  the  Master's  Report  that  k 
was  for  his  Benefit,  but  never  upon  private  Security  (<r). 

The  Committee  of  the  Estate  may  Work  a  Coal  Mine 
upon  an  Estate  charged  with  Mortgage  Debts;  it  was 
deemed  like  cutting  Timber,  the  Next  of  Kin  had  an  In- 
terest, the  Heir  had  no  Interest  (d). 

The  Committee  may  exercise  the  same  Power  in  regard 
to  cutting  Timber  for  Repairs,  as  any  discreet  Person  who 
was  the  Owner  of  the  Estate  might  do:  and  therefore, 
where  Money  had  been  laid  out  from  the  personal  Estate  in 
the  Purchase  of  Timber  for  erecting  Barns  on  the  real 
Estate,  it  was  ordered  to  be  made  good ;  for  it  appeared 
that  this  had  been  done  merely  with  Regard  to  the  Commit- 
tee's own  Interest  in  the  Reversion,  while  there  was  on  the 
Estate  Timber  proper  for  this  Purpose  (e). 

Debts  incurred  by  a  Lunatic  before  he  was  Jbwnd  jucft, 
are  valid,  and  may  be  sued  for  at  Law,  and  his  Person  may 
be  taken  in  Execution  (/) :  the  Living  of  a  Clergyman  may 
be  sequestered  (g)9  and  Leasehold  or  other  Property  may  be 
levied  by  the  Sheriff,  which  the  Lord  Chancellor  cannot 
prevent  (A).  So  Agreements  made  while  sane,  must  be  spe- 
cifically performed  (i). 

(o)  10  Ves.   104.     11  Ves.         (e)  2  Atk.  407. 
397,  (/)  1  Collins,  376.  13  Ves. 

(6)2Atk.  414.     2Ves.j.  590. 
75.  notis.  fe)14  Ves.  182. 

(c)  18  Vcs.285.  1  Cox.  132.  (h)  8  Ves.  81. 

(d)  6  Ves.  128.  (0  I  Ves.  82. 
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If  Timber  be  cut  on  the  Lunatic's  Estate,  whether  by 
Order  of  Court,  or  by  the  Committee,  and  afterwards 
approved  by  the  Court,  the  Rule  has  been  not  to  change  the 
Property,  if  any  Surplus  remain,  but  to  pay  it  to  the  Heir 
at  Law.  The  Principle  of  all  the,  Cases  is,  that  where  the 
Property  of  the  Lunatic  is  concerned,  the  Court  will  not 
permit  a  wanton  Change  of  the  Circumstances  of  that  Pro- 
perty to  change  the  Rights  of  his  Representatives  at  his 
Death :  but  the  Court  will  support  the  Committee  in  doing 
it,  where  it  is  manifestly  for  the  Lunatic's  Benefit  (a). 

The  general  Rule  is,  as  to  the  Application  of  the  Pro- 
perty, that  the  Committee  shall  not  be  allowed  for  any 
Monies  expended,  without  a  previous  Order,  in  Repairs  or 
Improvements  (6) ;  though  this  Rule  seems  to  have  been  in 
one  Instance,  not  strictly  adhered  to  (c). 

The  Statute  authorizes  the  Transfer  of  Stock  in  the 
Name  of  the  Lunatic  or  his  Committee,  but  not  if  standing 
in  the  Name  of  another,  as  Administrator  (d),  or  of  a  Lu- 
natic under  a  judicial  Proceeding  in  foreign  Parts  (e). 

If  the  Lunatic  should  recover  his  Senses,  he  must  apply 
to  the  Lord  Chancellor  by  Petition  to  supersede  the  Com- 
mission; and  this  Application  should  be  supported  by 
Affidavits  of  the  Physician  who  attended  the  Lunatic  and 
others ;  the  Physician  should  attend  his  Lordship,  and  the 
Lunatic  will  be  ordered  to  attend  in  Person  at  the  Hearing, 
for  the  Inspection  of  the  Lord  Chancellor  and  for  Exami- 
nation. 

Lord  Thurlow  was  of  Opinion,  that  where  Lunacy  was 
once  established  by  clear  Evidence,  the  Party  ought  to  be 
restored  to  as  perfect  a  State  of  Mind,  as  he  had  before, 
and  that  it  should  be  proved  by  Evidence  as  clear  and  satis- 
factory (/).     But  Lord  Eldon  has  not  concurred  in  that 

(a)  4  Co.  127,  a.  (d)  36  Geo.  3.  c.  90.      2 

(b)  11  Ves.  398.  663.  Men.  112. 

(c)  10  Ves.  104.  6  Ves.  799.         (*)  8  Ves.  816. 

(/)  3  Bro.  C.  C.  444. 
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Proposition;  something  less,  than  the  same  Perfection  of 
Mind,  he  thought  would  be  sufficient  (a). 

The  Marriage  of  a  Person  duly  found  a  Lunatic,  is  by 
Stat.  15  Geo.  3.  c.  30,  made  null  and  void,  unless  he  be 
previously  declared  sane  by  the  Lord  Chancellor,  or  his 
Trustees.  It  seems,  however,  that  although  the  Marriage 
is  made  void  by  the  Act  of  Parliament,  a  Sentence  of  the 
Ecclesiastical  Court  should  be  obtained.  Lord  Eldoo, 
upon  an  Application,  by  the  Committee,  for  the  Purpose  of 
having  the  Opinion  of  his  Lordship,  as  to  taking  any  Steps 
in  the  Ecclesiastical  Court,  to  have  the  Marriage  of  a  Luna- 
tic declared  void,  referred  it  to  a  Master  to  see  what  Pro- 
ceedings ought  to  be  taken ;  for  that  it  occurred  to  him, 
that  under  the  Royal  Marriage  Act,  12  Geo.  3.  c  11. 
declaring  certain  Marriages  void,  it  has  been  thought  neces- 
sary to  have  the  Sentence  of  the  Ecclesiastical  Court  (6). 

The  Death  of  the  Lunatic  before  the  Inquisition  is  taken, 
avoids  all  the  Proceedings,  and  the  Power  of  the  Commis- 
sioners is  at  an  End.  After  the  Inquisition  the  Death  of 
the  Lunatic  does  not  abate  the  Proceedings ;  an  Order  of 
Reference  to  the  Master  (c)  may  be  prosecuted,  and  a 
Report  made,  and  the  Lord  Chancellor  may  make  an  Order 
thereon  (tf).  And  the  Heirs  at  Law  and  next  of  Kin  must 
file  their  Bill  to  have  the  Property  transferred,  the  Report 
in.  Matters  of  Lunacy,  not  being  sufficient  Authority  where- 
on to  ground  a  Decree  (e). 

Having  premised  thus  much,  it  may  be  sufficient  here  to 
close  these  Observations,  and  to  enter  into  the  Practice, 
referring  to  the  very  learned  Treatises  upon  the  Subject  (/) 
of  Matters  in  Lunacy  in  detail. 

The  following  Directions  may  be  sufficient  to  convey  to 
the  Junior  Branches  of  the  Profession  the  requisite  Infor- 

(6)  11  Ves.  10.  (e)  Dick.  553.     1  Ball  and 

(b)  1  Ves.  and  Bea.    140.      Boa.  297. 

19  Ves.  289.  (/)  Collinson  on   Lunacy, 

(c)  3  Bro.  C.  C.  23.  Mad.  Cane.  Higmore,  Ac. 

(d)  Amb.  706. 
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matron  for  obtaining  and  prosecuting  a  Commission  of 
Lunacy. 

The  Course  of  Practice  is  in  the  first  Place  to  prepare 
a  Petition,  the  Form  of  which  may  be  taken  from  the 
following  Precedent. 

In  the  Matter  of  John  Stevens,  a  supposed  Lunatic. 
To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  Petition  of  William   Stevens,  the  Brother 
of  the  said  John  Stevens  a  supposed  lunatic ; 
Sheweth, 

That  John  Stevens,  of  Edgware,  in  the  County  of  Mid- 
dlesex, Esq.  your  Petitioner's  Brother,  now  is,  and  hath 
for  these  Five  Years  last  past,  been  so  deprived  of  his 
Reason  and  Understanding,  that  he  is  rendered  altogether 
unfit  and  unable  to  govern  himself,  or  to  manage  his  Affairs, 
as  by  the  Affidavits  hereunto  annexed  appears. 

Your  Petitioner,  therefore,  most  humbly  prays,  that  your 

14th  March,  1823.  Lordship    will   be   pleased    to 

Filing  the  Affidavit  annexed,     order    that    a   Commission   in 

let  a  Commission  in  Nature     Xt  .  *      -m  •„   _r    r 

r    w  *  j    r      *•      r        Nature  of  a  W nt  de  Lunatico 
of  a  Writ  de  Lunatico  In- 

guirendo  issue  to  inquire  of  Inquircndo  may  issue,  tomquire 

the  Lunacy   of  the   above  of  the  Lunacy  of  the  said  John 

named  John  Stevens  directed  Stevens,  directed  to  such  Per- 

to  Thomas  Evance,  Abraham  sons   ^   your   Lordship    shall 

Moore,  and  WiUiamWelfit,  ^k  ft 
John    Ware,  and  William 

PhilHmore,    Esqrs.   or  any  A     .           _                    .„ 

three  or  more  of  them ;  and  And  your  Petitioner  will  ever 

let  the  said  Commission  be     P*8^  «c» 

executed  in  or  near  the  Place 

of  the  said  supposed  Lunatic's  Abode;  and  let  a  Jury,  of  the  County, 

and  of  the  Parish  or  Neighbourhood,  where  the  supposed  Lunatic 

lives,  be  returned  to  inquire  of  the  said  Lunacy. 

Eldon,  C.  . 

An  Affidavit  in  Support  of  this  Petition  should  state 
that  Deponent  knows  and  is  well  acquainted  with  the  Lu- 
natic, (how  long,  setting  out  the  particular  Time,)  he  has 
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Appointment  of  some  Time  and  Place,  which  must  be  at 
or  near  the  Residence  of  the  Lunatic,  to  execute  the  Com- 
mission (a).  The  Commissioners'  Warrant  or  Precept  upon 
unstampt  Paper,  must  be  delivered  to  the  Sheriff  of  the 
County  where  the  Commission  is  to  be  executed,  to  summon 
a  Jury  for  the  Purpose,  which  is  in  the  following  Form : 

"  By  virtue  of  a  Commission,  in  Nature  of  a  Writ  de 
Lunatico  Inquircndo,  under  the  Great  Seal  of  Great 
Britain,  bearing  Date  at  Westminster,  the  16th  Day  of 
February  instant,  to  us  whose  Names  are  here-under  writ- 
ten, and  others  in  the  same  Commission  named  directed, 
to  inquire  whether  John  Stevens,  of  Edgeware,  in  the 
County  of  Middlesex,  Esq.  be  a  Lunatic  or  not  These 
are  therefore  to  will  and  require  you  to  cause  to  come  and 
appear  before  us  Twenty-four  good  and  lawful  Men  of 
your  County  on  Thursday,  the  80th  Day  of  this  instant 
February,  at  Ten  o'clock  in  the  Foreiloon  of  that  Day,  at 
the  House  of  Mary  Perfect,  situate  at  Edgeware  in  the 
Parish  of  Little  Stanmore,  in  the  said  County,  and  known 
by  the  Name  or  Sign  of  The  Cranes,  and  then  and  there 
upon  their  Oaths  to  enquire  of  the  Lunacy  of  the  said 
John  Stevens,  and  of  all  such  Matters  and  Things  as  shall 
be  given  them  in  Charge  by  virtue  of  the  said  Commission ; 
and  hereof  fail  not  at  your  Peril.  Given  under  our  Hands 
and  Seals  the  17th  Day  of  February,  in  the  fourth  Year 
of  the  Reign  of  our  Sovereign  Lord  George  the  Fourth, 
by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defender  of  the  Faith,  &c 
And  in  the  Year  of  our  Lord  1824. 

«  To  the  Sheriff  of  the  County  of  "  Thomas  Evance,  L.S. 
Middlesex,  his  Deputy  or  Un-  u  Abraham  Moore,  L.S. 
der-Sheriff.  "  William  Welfit,  L.S. 

(*)  7  Ves.  264.     19  Vcs.  340.     Coop.  205- 
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Indorsement^  to  be  written  on  the  Precept 

Ci  The  Execution  of  this  Precept  appears  in  the  Paper 
hereunto  annexed. 

The  Panel  to  be  annexed  to  the  Precept. 

"  Middlesex.  Names  of  the  Jurors  to  inquire  accord- 
ing to  the  Tenor  of  the  Precept  hereunto  annexed. 

u  William  Windale,  of  Harrow  Wald,  Esq* 
"  John  Sayers,  of  the  same,  Esq. 
"  William  Martin,  of  the  same,  Esq. 
&c.  &c." 

This  Warrant  is  written  on  plain  Paper,  to  which  is 
affixed  three  Seals,  and  the  Commissioners'  Signatures 
thereto  must  be  procured ;  (their  Fee  is  One  Guinea  each) 
the  Warrant  must  be  left  at  the  SherifTs  Office,  witli 
Directions  to  summon  the  Jury.  The  Under  Sheriff  will 
summon  Sixteen  or  Seventeen  respectable  Freeholders  to 
attend  at  the  Place  and  Time  mentioned  in  the  Warrant ; 
if  Thirteen  of  them  attend,  it  will  be  sufficient. 

The  Summons  to  compel  the  Attendance  of  Witnesses 
before  the  Commissioners  and  Jury,  is  in  the  following 
Form: 

"  By  virtue  of  a  Commission,  in  Nature  of  a  Writ  de 
Lunatico  Inquirendo,  under  the  Great  Seal  of  Great 
Britain,  bearing  Date  at  Westminster,  the  sixteenth  Day  of 
February,  in  the  fourth  Year  of  the  Reign  of  King 
George  the  Fourth  ,to  us  whose  Names  are  hereunto  written, 
and  others  in  the  same  Commission  named,  directed  to 
inquire  whether  John  Stevens  of  Edge  ware,  in- the  County 
of  Middlesex,  Esq.  be  a  Lunatic  or  not.  These  are  to 
will  and  require  you,  that  you  personally  be  and  appear 
before  us  at  the  House  of  Mary  Perfect,  commonly  called 
and  known  by  the  Name  or  Sign  of  The  Cranes,  situate 
at  Edgeware  in  the  Parish  of    Little  Stanmore  in  the 

Vol.  I  3  o 
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County  aforesaid,  on  Thursday,  the  twentieth  Day  of  Febru- 
ary instant,  by  Ten  of  the  Clock  in  the  Forenoon  of  the 
same  Day,  and  there  upon  your  Oath  to  testify  the  Truth, 
according  to  your  Knowledge,  touching  the  Lunacy  of  the 
said  John  Stevens,  and  of  all  such  Matters  as  shall  be  de- 
manded of  you  by  virtue  of  the  said  Commission.  Hereof 
fail  not  at  your  Peril.  Given  under  our  Hands  and  Scab 
the  17th  Dav  of  February  in  the  Year  of  our  Lord 
1824.* 

Make  out  as  many  Summonses,  (written  on  unstamped 
Paper)  as  there  are  Witnesses,  and  procure  them  all  to  be 
signed  and  sealed  by  the  Commissioners :  this  may  be 
done  at  the  Time  of  their  signing  the  Warrant  to  the 
Sheriff.  Keep  Copies  of  each,  and  serve  the  Originals  on 
the  Witnesses,  and  give  them  Half-a-Crown  each  for 
Conduct  Money,  a  Physician  Two  Guineas,  or  Money 
sufficient  to  bear  their  Expenses  to  the  Place  of  Meeting. 
If  it  should  be  necessary  to  have  a  Warrant  to  produce  the 
Lunatic  at  the  Meeting,  it  may  be  in  the  following  Form, 
with  three  Seals,  and  must  be  signed  by  the  Commissioners; 
a  Fee  of  One  Guinea  each  is  paid  for  signing  it. 

Warrant  to  produce  the  Lunatic. 

By  Virtue  of  a  Commission  in  the  Nature  of  a  Writ 
de  Lunatico  Inguirendo,  under  the  Great  Seal  of  Great 
Britain,  bearing  date  at  Westminster  the  sixteenth  Day  of 
February  instant,  to  us,  whose  Names  are  hereunto  sub- 
scribed, and  others  in i  the  said  Commission  named,  directed, 
to  inquire  whether  John  Stevens  of  Edgeware  in  the  County 
of  Middlesex,  Esq.  be  a  Lunatic  or  not.  These  are  there- 
fore to  will  and  require  you  to  produce  before  us  the  said 
John  Stevens  at  the  Execution  of  the  said  Commission  on 
Thursday  the  Twentieth  Day  of  this  instant  February,  at 
Ten  of  the  Clock  in  the  Forenoon  of  the  same  Day,  at  the 
House  of  Mary  Perfect,  situate  at  Edgeware  in  the  Parish 
of  Little  Stanmore,  in  the  County  of  Middlesex  aforesaid. 
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known  by  the  Name  or  Sign  of  The  Cranes  (a),  there  to 
be  examined  touching  the  Matters  aforesaid.  And  you 
are  to  give  him  Notice  accordingly,  and  also  to  any  other 
Person  or  Persons  who  are  Guardians  of  him,  or  Trustees 
of  his  Estate,  that  they  may  appear  in  his  Defence, 
if  they  shall  think  fit.  Given  under  our  Hands  and  Seals 
this  17th  Day  of  February  in  the  fourth  Year  of.  die 
Reign  of  George  the  Fourth,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  King,  and  so 
forth,  and  in  the  Year  of  our  Lord,  1824. 
To  Timothy  Potton,  Esq.  or  such  Thomas  Evance,  L.  S. 

other  Person  or  Persons  as  now  Abraham  Moore,  L.  S. 

have  the  said  John  Stevens  in  UTMV        „r  ,^      ▼     r, 

their  Custody.  William  Welfit,    L.  S. 

These  preparatory  Measures  having  been  taken  for  the 
Execution  of  the  Commission,  an  exact  Statement  must  be 
obtained  of  the  Property  of  the  Lunatic,  and  an  Inquisition 
prepared  for  the  Signature  of  the  Commissioners  and  Jury. 

The  Inquisition  is  in  the  following  Form  : 

Middlesex,  to  wit  An  Inquisition  taken  at  the  House 
of  Mary  Perfect,  situate  at  Edgeware,  in  the  Parish  of 
Little  Stanmore,  in  the  County  of  Middlesex,  and  known  by 
the  Name  or  Sign  of  The  Cranes,  the  twentieth  Day  of  Fe- 
bruary in  the  fourth  Year  of  the  Reign  of  our  Sovereign 
Lord  George  the  Fourth,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Ac.  before  Thomas  Evance. 
Abraham  Moore,  and  William  Welfit,  Esqrs.,  Commis- 
sioners in  his  Majesty's  Commission,  in  the  Nature  of  a 
Writ  de  Lunatico  Inquirendo,  under  theGreat  Seal  of  Great 
Britain,  bearing  Date  at  Westminster,  the  seventeenth  Day 
of  February  instant,  to  them  the  said  Commissioners  and 
others  in  the  same  Commission  named,  directed  to  inquire 
amongst  other  things  of  the  Lunacy  of  John  Stevens,  of 
Edgeware,  in  the  County  of  Middlesex,  Esq.  on  the  Oaths 

(a)  Or  at  or  as  near  the  Lunatic's  Residence  as  can  conve. 

niently  be. 

3o2 
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of  (here  name  the  Jury)  good  and  lawful  Men  of  the  saiJ 
County,  who,  being  sworn  and  charged  on  their  Oath,  say, 
that  the  said  John  Stevens  is,  at  the  Time  of  taking  this 
Inquisition,  a  Lunatic,  and  does  not  enjoy  lucid  Intervals, 
so  that  he  is  not  sufficient  for  the  Government  of  himself, 
his  Messuages,  Lands,  Tenements,  Goods,  and  Chattels; 
and  that  he  has  been  in  the  same  State  of  Lunacy,  from  the 
15th  Day  of  June,  1815,  (or  for  Six  Years  or  thereabouts 
last  past,)  but  how  and  by  what  Means  he,  the  said  John 
Stevens,  so  became  a  Lunatic,  the  Jurors  aforesaid  know 
not  unless  by  the  Visitation  of  God,  and  that  the  said  John 
Stevens  has  not  alienated  any  Lands  or  Tenements  during 
his  said  Lunacy  to  the  Knowledge  of  the  said  Jurors.  And 
the  Jurors  aforesaid  upon  their  Oaths  further  say,  that  the 
said  John  Stevens  is  possessed  of  (here  leave  a  Blank  to 
state  the  Lunatic's  Property:  and  any  Arrears  of  Rent, 
or  Dividends  of  his  Stock  in  the  Public  Funds,  or  any 
Interest  on  Mortgages  or  Bonds,  the  Amount  should  be 
stated;)  and  the  said  John  Stevens  is  also  possessed  of  a 
Quantity  of  Plate,  of  the  Value  of  269/.  &s.  6d.  he  is  also 
possessed  of  Furniture,  and  a  Library  of  Books  which 
are  of  the  Value  of  6892.  And  also  the  Jurors  aforesaid 
upon  their  Oath  say,  that  William  Stevens  is  the  only  Brother 
and  nearer  Heir  of  the  said  John  Stevens,  the  said  Luna- 
tic, and  that  the  said  Lunatic  is  of  the  Age  of  fifty  Years. 
In  Testimony  whereof,  as  well  the  said  Commissioners  as  the 
Jurors  aforesaid,  to  this  Inquisition  have  set  their  Hands 
and  Seals,  the  Day,  Year,  and  Place  first  abovementioned. 
Thomas  Evance,  William  Windale, 

Abraham  Moore,  John  Sayers, 

William  Welfit,  William  Martin,  &c.  &c. 

This  Inquisition  must  be  copied  fair  on  unstamped 
Brief  Paper,  Brief-wise,  without  Seals  on  the  Paper  In- 
quisition. 

The  Commissioners  and  Jury  being  met  to  execute  the 
Commission,  and  being  sworn,  and  Proclamation  made, 
the  first  Commissioner  will  address  the  Jury,  by  reading 
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the  Commission,  explaining  to  them  the  purpose  of  their 
Attendance,  and  their  Duty,  and  the  Jury  must  be  ail 
sworn ;  the  Solicitor  then  brings  forward  his  Witnesses 
to  prove  the  Lunacy,  who  are  examined  by  him,  the 
Commissioners,  and  Jury,  as  they  see  Occasion ;  and  the 
Lunatic  himself  should  be  ready  to  be  produced,  if  ne- 
cessary :  for  he  has  a  Right  to  insist  upon  being  examined 
before  the  Commissioners  and  Jury,  no  other  Person  being 
present;  Counsel  may,  and  frequently  do,  attend  the 
Meeting.  If  the  Jury  are  satisfied  of  the  Lunacy,  the 
Solicitor  then  examines  Witnesses  to  prove  what  Estate 
and  Property  the  Lunatic  is  entitled  to.  The  senior 
Commissioner,  after  the  Evidence  is  gone  through,  usually 
sums  up  the  Evidence,  and  charges  the  Jury  with  the 
Facts,  after  which,  the  Jury  deliver  their  Verdict,  and  the 
Solicitor  should  then  fill  up  the  Blanks  in  the  Inquisition, 
and  it  would  be  proper  to  read  it  over  previous  to  the 
signing.  The  Inquisition  is  then  signed  by  the  Commis- 
sioners and  Jury ;  as  the  Jury  sign  their  Names,  pay 
them  a  Guinea  each,  and  the  Commissioners  their  Fees, 
which  are  proportioned  to  their  Trouble,  and  the  Distance 
they  have  come ;  the  Under  Sheriff  is  usually  paid  the 
same  Fee  as  the  Commissioners,  and  the  Fee  of  the  sum- 
moning Officer  is  one  Guinea. 

The  Inquisition  is  to  be  engrossed  fair  on  Parchment, 
with  a  proper  Stamp,  and  three  Seals  for  the  Commission- 
ers affixed,  who  sign  their  Names  against  each  Seal 
respectively,  together  with  their  Return,  on  the  Back  of 
the  Commission,  which  is  to  be  annexed  to  the  Inquisition 
as  follows :  "  The  Execution  of  this  Commission  appears 
"  in  the  Schedule  hereunto  annexed."  'I  he  Inquisition  on 
Paper  must  be  likewise  signed.  Pay  the  Commissioners 
one  Guinea  each.  The  Commission  and  Inquisition  annex- 
ed, must  be  carried  to  the  Petty  Bag  Office,  in  the  Rolls 
Yard,  within  a  Month  after  it  has  been  executed  (o),  and 
left  there,  and  an  Office  Copy  thereof  taken  from  thence. 

(a)  1  Collins  HO.     Highui.  242. 
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A  Petition  must  then  be  preferred  for  the  Appointment 
of  a  Committee  or  Committees  of  the  Person  and  Estate 
of  the  Lunatic,  and  for  an  Allowance  for  the  Maintenance 
of  the  Lunatic.  This  Petition  must  be  fairly  engrossed, 
and  may  be  in  the  following  Form : 

In  the  Matter  of  John  Stevens,  a  Lunatic. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  Petition  of  William  Stevens,  the  only  Brother 
and  Next  of  Kin  of  the  said  Lunatic,  and  also  his  nearer 
Heir; 

Sheweth, 

That  pursuant  to  your  Lordship's  Order  of  the  twelfth 
Day  of  February  last,  made  upon  the  Application  of  your 
Petitioner,  a  Commission  in  the  Nature  of  a  Writ  de  Luna- 
two  Inquirendo,  was  awarded  and  issued,  directed  to 
certain  Commissioners  therein  named,  to  inquire  of  the 
Lunacy  of  John  Stevens  of  Edgeware,  in  the  County  of 
Middlesex,  Esq.  who  is  the  elder  and  only  Brother  of  your 
Petitioner. 

That  the  said  Commission  hath  since  been  duly  executed, 
to  wit,  on  the  twentieth  Day  of  February  last  past,  before  the 
major  Part  of  the  Commissioners  in  the  said  Commission 
named,  and  thereby  it  is  found  that  the  said  John  Stevens 
is  a  Lunatic,  and  does  not  enjoy  lucid  Intervals,  so  that  he 
is  not  sufficient  for  the  Government  of  himself,  his  Mes- 
suages, Lands,  Tenements,  Goods,  and  Chattels,  and  that 
he  has  been  in  the  same  State  of  Lunacy,  from  the  15th 
Day  of  June,  1815.  And  it  was  by  the  said  Inquisition 
further  found,  that  the  said  John  Stevens,  the  Lunatic,  had 
not  alienated  any  Lands  or  Tenements  during  his  Lunacy  to 
the  Knowledge  of  the  said  Jurors ;  and  it  was  by  the  said  In- 
quisition further  found,  that  the  said  John  Stevens  was  pos- 
sessed of  (here  state  the  Lunatic's  Property.)  And  the 
Jurors  upon  their  Oath  said  that  your  Petitioner,  William 


.  AND  REMARKS.  9«5 

Stevens,  is  the  only  Brother  and  nearer  Heir  of  the  said  Lu- 
natic, and  that  the  said  Lunatic  is  of  the  Age  of  Fifty  Years. 

That  your  Petitioner  is  very  desirous  that  the  personal 
[Estate  of  the  said  Lunatic  may  be  duly  taken  care  of,  in 
such  Manner  as  is  necessary  and  useful  in  Cases  of  this 
Nature. 

That  with  a  View  to  lessen  the  said  Security,  and  for 
the  Safety  of  the  Estate  of  the  said  Lunatic,  your  Peti- 
tioner is  desirous  that  the  Stocks  so  standing  in  the 
Lunatic's  Name,  in  the  Books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  may  be  transferred  to  the 
Accountant-General  of  the  Court  of  Chancery,  in  trust 
in  this  Matter. 


Your  Petitioner  therefore  prays  your  Lord- 
ship, that  the  Care  and  Custody  of  the 
Person  and  Estate  of  the  said  Lunatic 
may  be  granted  to  your  Petitioner, 
William  Stevens,  he  giving  such  Security 
as  is  usual  in  the  like  Cases,  and  that 
your  Petitioner  may  be  ordered  to  transfer 
into  the  Name,  and  with  the  Privity  of 
the  said  Accountant-General,  in  Trust 
in  this  Matter ',  the  said  Sums  of 
2968J.  1&?.  2d-  Consolidated  three  per 
Cent.  Annuities,  and  6128Z.  {fa.  4d.  Re- 
duced three  per  Cent.  Annuities,  so  respect- 
ively standing1  in  the  Name  of  the  said 
Lunatic,  in  the  Books  of  the  Bank,  or 
that  your  Lordship  will  be  pleased  to 
make  such  further  or  other  Order  in  the 
Premises,  as  to  your  Lordship  shall  seem 
meet. 

And  your  Petitioner  shall  ever   pray, 
drc. 
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Or  the  Petition  may  be  in  the  following  Form : 

Petition  to  appoint  a  Committee  of  the  Lunatics  Person 

and  Estate. 

In  the  Matter  of  John  Stevens,  Esquire,  a  Lunatic 

To  the  Right  Honourable  the   Lord  High  Chancellor  of 

Great  Britain. 

The  humble  Petition  of  Mary  Stevens,  the  Mother  of  the 

said  Lunatic; 

Sheweth, 

That  in  pursuance  of  your  Lordship's  Order  made  in 
this  Matter,  bearing  Date  the  twelfth  Day  of  February 
last,  made  upon  the  Petition  of  William  Stevens,  the  only 
Brother  and  Next  of  Kin  of  the  said  Lunatic,  and  also  his 
Heir  at  Law,  a  Commission  in  the  Nature  of  a  Writ  dc 
Lunatico  Inquirendo,  issued,  bearing  Date  at  Westminster, 
the  sixteenth  Day  of  the  said  Month,  to  inquire,  amongst 
other  Things,  of  the  Lunacy  of  the  said  John  Stevens. 

That  by  the  Inquisition  taken  at  Edgeware,  in  the  Parish 
of  Little  Stanmore,  in  the  County  of  Middlesex,  on  the  Exe- 
cution of  the  said  Commission,  bearing  Date  the  twentieth 
Day  of  February,  last  past,  it  was  amongst  other  Things 
found  that  the  said  John  Stevens  was  then  a  Lunatic,  and 
did  not  then  enjoy  lucid  Intervals,  so  that  he  was  not  suffi- 
cient and  competent  for  the  Government  of  himself,  his 
Messuages,  Lands,  Tenements,  Goods  and  Chattels,  and 
that  he  had  been  in  the  same  State  of  Lunacy  from  the  15th 
Day  of  June,  1 815,  but  how  and  by  what  Means  he  became 
Lunatic,  the  Jurors  know  not,  unless  by  the  Visitation 
of  God. 

That  your  Petitioner  is  desirous  that  a  proper  Person  may 
be  appointed  under  the  Order  and  Authority  of  your  Lord- 
ship, to  take  Care  of  the  Person  and  Estate  of  the  said 
John  Stevens. 
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Your  Petitioner  therefore  prays  your  Lordship  that  it 

18th  March,  1824.  may  be  referred  to  one  of  the 

Let  it  be  referred  to  Mr.     Masters  of  the  High  Court  of 

Stephen,  one  of  the  Masters  of     Chancery  to  inquire  and  certify 
the  High  Court  of  Chancery,      who  ig  or  m  the  mogt  fit  and 

to  inquire  and  certify  who  is  or  -,-»  -^  .     , 

.v        ./..j  ™         proper  Person  or  Persons  to  be 

are  the  most  fit  and  proper  Per-      r     r.  _ 

son  or  Persons  to  be  appointed  appointed  Committee  or  Com- 

Committee  or  Committees  of  mittees  of   the   said   Lunatic's 

the  Person  and  Fstate  of  the  Person  and  Estate, and  the  Sum 

said  Lunatic ;  and  that  the  said  proper  for  the  Maintenance  of 

Master  do  also  inquire  and  cer-  the  Lunatic>  or  th&i  yo^  Lord. 
tify  who  is  or  are  the  Heir  at        .  .         .„    ,         ,        \  A  , 

Law  and  Next  of  Kin  of  (he  sh,P  wlU    be   Pleased  to  make 

said  Lunatic  ;  to  whom  let  due  *uch  f  urther  or  °*er  0rder  ** 

Notice  of  attending  the  said  to   your    Lordship  shall  seem 

Master  be  given ;  and  after  the  meet, 
said  Master  shall  have  made  his 

Report,  such  further  Order  shall  ^nd    vour   Petitioner   shall 

be  made  as  shall  be  just.  MrA„  _-«„,    q„ 

Eldon,  C.  CVer  W'  &c- 

The  Petition  must  be  supported  by  Affidavit  of  the  Re- 
Iationship  of  the  Petitioner  to  the  Lunatic,  and  left  with. 
Mr.  Carr,  the  Secretary  for  Lunatics,  (where  all  Petitions 
for  any  Purpose  in  Matters  of  Lunacy  are  answered)  for 
the  Lord  Chancellor's  Order  thereon ;  when  answered,  the 
Order  must  be  filed  at  the  Office  of  the  Clerk  of  the  Custo- 
dies, and  an  Office-Copy  thereof  had  from  thence.  And  it 
may  not  be  improper  here  to  remark,  that  wherever  a  Trans- 
fer is  directed,  or  the  Order  is  wanted  for  any  Purpose,  at 
the  Accountant-General's  Office,  the  Order  must  be  drawn 
up  at  the  Register-Office,  for  which  Purpose,  a  Duplicate 
of  the  Order  is  made  by  the  Secretary  of  Lunatics,  when 
he  draws  up  the  Order,  and  which  concludes  by  directing 
that  the  Order  be  drawn  up  and  entered  by  the  Register  of 
the  said  Court.  The  Order  should  be  taken  from  the 
Secretary  of  Lunatics,  or  the  Clerk  of  the  Custodies,  an4. 
left  with  Mr.  Bird,#at  the  Register-Office,  who  will  draw  up 
the  Order,  which  must  be  passed  and  entered  there :  and  so 
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where  Reports  are  to  be  acted  upon  at  the  AccounUnt- 
GeneraTs-Office,  Duplicates  must  be  taken ;  and  the  one 
filed  in  the  Report-Office  in  Chancery,  and  the  other  with 
the  Clerk  of  the  Custodies. 

The  Lord  Chancellor's  Order,  appointing  the  Committee, 
being  made,  the  Grant  of  the  Custody  of  the   Lunatics 
Person  and  Estate  may  then  be  obtained.     An  Affidavit  of 
what  Property  the  Lunatic  is  entitled  to  must  be  procured, 
and  left  with  the  Order  and  Office-Copy  of  the  Commission 
and  Inquisition,  at  the  Office  of  Mr.  Goddard,  the  Clerk  of 
the  Custodies,  who  files  the  same,  and  he  also  procures  the 
Attorney-GeneraFs  Directions  respecting  the  Amount  of 
the  Security  to  be  given  by  the  Committee  on  taking  tbe 
Grant,  and  he  afterwards  prepares  the  Bond  and  Affidavit 
of  the  Sureties  of  their  Sufficiency,  for  which  Purpose,  the' 
Names  and  Descriptions  of  two  Persons  as  Sureties,  must 
be  left  with  him  :  all  these  Matters  being  settled,  the  Affi- 
davit sworn  to  by  the  Sureties,  before  a  Master  in  Chancery, 
and  the  Bond  executed,  and  an  Affidavit  of  the  due  Execu- 
tion thereof  being  made,  which  the  Solicitor  generally  pro- 
cures to  be  done,  and  left  at  the  Clerk  of  the  Custodies' 
Office ;  he  will  make  out  the  Grant,  and  procure  die  same 
to  be  sealed. 

By  the  Statutes,  there  ought  to  be  a  Month  between  the 
Return  of  the  Inquisition  of  the  Grant  and  the  Custody 
and  Land,  to  enable  Parties  to  come  in  and  tender  a  Tra- 
verse, which  may  be  tendered,  at  any  Time,  giving  Security 
in  two  Years'  Profits  of  the  Lands  (a). 

Where  the  Lunatic  is  possessed  of  Property  in  the  Funds, 
a  Transfer  to  the  Accountant-General  should  be  made,  for 
which  Purpose  a  short  Petition  should  be  prepared,  stating 
the  Commission  and  Grant  on  finding  the  Stock,  and  praying 
a  Transfer  to  the  Accountant-General,  and  the  Lord  Chan- 
cellor will  make  the  Order  without  any  Attendance.  See 
ante,  p.  935 

(a)  8  and  18  Hen.  6.    3  Atk.  7.     2  Ed.  0.    1  Collins,  169. 
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The  Committee  may  then  petition  for  a  Maintenance  for 
the  Lunatic :  the  Petition  should  state  shortly  the  issuing 
of  the  Commission,  the  Inquisition  finding  the  Lunacy  re- 
turned, the  Grant  of  the  Custody,  and  pray  that  it  may 
be  referred  to  one  of  the  Masters  of  the  Court  of  Chancery, 
to  consider  of  what  is  proper  to  be  allowed  for  the  Mainte- 
nance of  the  Lunatic. 

This  Petition  is  left  with  Mr.  Carr,  and  being  answered, 
and  the  Order  left  at  the  Master's  Office,  a  State  of  Facts, 
and  Proposal  for  Maintenance,  must  be  drawn  up  and  left 
there,  which  must  be  supported  by  proper  Affidavits,  and 
the  Master  will  require  that  a  Scheme  for  the  future  Esta- 
blishment of  the  Lunatic's  House,  if  his  Fortune  is  large, 
.  should  be  laid  before  him,  in  order  that  he  may  form  his 
Opinion  on  the  Propriety  of  the  same,  and  the  Sum  required 
to  support  it. 

When  the  Report  is  made,  it  must  be  filed  with  Mr. 
Goddard,  the  Clerk  of  the  Custodies,  and  an  Office-Copy 
taken,  and  a  Petition  must  be  prepared  to  confirm  it ;  this 
Petition  must  be  presented  at  Mr.  Carres  Office,  and  will 
stand  in  the  Paper  of  Petitions  in  Lunacy  before  the  Lord 
Chancellor,  and  will  come  on  to  be  heard  in  its  Course ;  a 
Consent  should  be  given  for  the  Next  of  Kin,  if  necessary, 
and  the  Order  upon  hearing  the  Petition  being  made,  will 
be  drawn  up  by  Mr.  Carr,  the  Secretary  of  Lunatics,  at 
whose  Office  the  Solicitor  must  call  for  it,  and  if  any  Direc- 
tions are  required  to  the  Accountant-General  to  make  Pur- 
chases, Transfers,  or  Payments,  the  Order  must  be  drawn 
up  at  the  Register-Office,  and  the  Duplicate  filed  with  the 
Clerk  of  the  Custodies,  and  an  Office-Copy  taken  from 
thence. 

By  an  Order  of  Court,  the  15th  of  December,  1792,  all 
Receivers  and  Committees  of  Lunatics  are  to  pass  their 
Accounts  and  pay  their  Balances  once  a  Year,  to  be  fixed 
by  the  Masters,  who  are  to  certify  at  the  second  Seal  after 
Trinity  Term,  the  State  of  the  Receiver's  and  Committees 
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Accounts  in  their  respective  Offices,  and  disallow  the  Sala- 
ries of  those  in  arrear  (a). 

•    The  Committee  must  petition  for  an  Order  to  pass  his 
Accounts  :  the  Petition  may  be  in  the  following  Form: 

In  the  Matter  of  John  Stevens,  a  Lunatic. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  Petition  of  William  Stevens,  of  Edgeware,  in 

the  County  of  Middlesex,  Esq.,  Committee  of  the  Person 

and  Estate  of  the  said  Lunatic ; 
Sheweth, 

That  a  Commission  having  issued  to  inquire  of  the  Lu- 
nacy of  the  said  John  Stevens,  he  was,  by  Inquisition  duly 
taken  thereon,  the  twentieth  Day  of  February,  1824,  found 
to  be  a  Lunatic,  and  that  he  was  seised  of,  and  entitled  to 
the  several  Estates  therein  mentioned. 

That  in  pursuance  of  your  Lordship's  Order  made  in  this 
Matter  for  that  Purpose,  the  Custody  of  the  said  Lunatic  s 
Person  and  Estate  was  granted  to  your  Petitioners,  subject 
to  account  annually  for  the  Kents  and  Profits  thereof. 

That  your  Petitioner,  as  Committee  of  the  said  Lunatic's 
Estate,  hath  received  and  paid  divers  Sums  of  Money  on 
Account  of  the  said  Lunatic  and  his  Estate,  and  is  desirous 
to  pass  his  Account  thereof. 

Your  Petitioner,  therefore  humbly  prays  your  Lordship 

4th  March,  1824.  that  it  may  be  referred  to  the 

Let  it  bereferred  to  Mr.Stephen,  Master,  to  whom  this  Matter  is 

to  lake  the  PetUioner's/«r.  ^mA.  to  ^  and 

the  r  Account  of  the  said  Lu-  _.    .  .         ,       A  -« 

natic's  Estate/rom  the  Foot  Petitioners    Accounts  of   Re- 

of  his  last  Account  passed  by  ceipts  and  Payments  of  the  said 

the  said  Master,  and  there-  Lunatic's  Estate  from  the  Time 

(a)  Ord.  Cane.  Bca.  Ed.  46*1 . 
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.  in  to  make  him  all  just  Air     he    was    appointed  Committee 
lowances,  and  let  due  Notice     thereof,    and  therein   to    make 

of  attending  the  said  Master  .  „  ..  .  11    •     * 

,  4        u  n  unto  vour  Petitioner    all  just 

be  given  to  such  Person  or  J 

Persons  as  would  be  entitled  Allowances,  and  particularly  an 

to  a  distributive  Share  of  the  Allowance    for    his    Costs    of 

said  Lunatic's  Estate,  if  he  passing  the  said  Accounts,  and 

was  dead  Intestate.  all  other  his  Costs   incurred  in 

Eldon,  C.  this  Matter. 

And  your  Petitioner  shall 
ever  pray,  &c. 

It  seems  usual,  by  a  particular  Order  in  each  Lunacy,  tor 
direct,  that  a  Committee  shall  pass  his  Accounts  annually. 
The  Lord  Chancellor  refused  Costs  to  a  Committee,  who 
had  passed  his  Accounts  irregularly,  taking  the  Accounts 
for  several  Years  together  (a). 

The  Order  being  obtained  from  Mr.  Carr,  the  Secretary's 
Office,  the  annual  Accounts  must  be  brought  in  before  the 
Master,  the  Manner  of  doing  which,  and  of  passing  the 
Accounts,  differ  in  no  wise  from  the  passing  of  Execu- 
tor's Accounts,  explained  in  the  former  Sheets  of  this 
Work,  where  the  young  Practiser  will  find  very  full  In- 
structions. 

The  following  Forms  of  Petitions  and  Proceedings  may 
be  found  of  Use  to  the  Practitioner,  and  are  given,  not  as 
immediately  connected  with  the  several  Bills  of  Costs  here 
given,  but  as  useful  Precedents  to  be  resorted  to  and 
brought  into  Use,  as  the  various  Occurrences  to  which  they 
refer  may  arise. 

(a)  1  Ves.j.  296. 
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Form  of  the  Committee's  Account  to  be  passed  before  tkt 

Master  to  zeJiom  it  is  referred. 

In  the  Matter  of  John  Stevens,  a  Lunatic. 

William  Stevens  Committee  of  John  Stevens  a 
Lunatic,  his  Account  of  the  Rents  and  Profits  of 
the  said  Lunatic's  Estate,  from  Michaelmas, 
1822,  to  Michaelmas  1823. 


Arrears  due, 
Mich.  1822. 


£   8.  d. 


14  5    0 


Rents  due, 
Mich.  1823. 


Tenants  Names,  <fec. 


Sams 
Reophr?4. 


I     Arrears 
rem&JDtng 

due  at 
Mich.  1823. 


£   8.    d. 


28    0    0 


20  0  0 
30  0  0 
40   0   0 


104  5    0 


In  die  Parish  of 
Edgeware,  County 
of  Middlesex. 

Mary  Perfect  -  - 

In   the   Parish   of 
W^dkern,  Herts. 


£  8.   d. 


42  5   0 


£  s.  d. 


210  0    0  Henry  Jones,  Esq. 
40  0    0  Thomas  Nicholls 


60   0    0 


100  0    0 
40  0   0 


Ann  Griffiths  -  - 


80  0    0  John  Daniel 


418  0    0 


110  0  0 
20  0  0 


60  0    0  30  0  0 


80  0   0 


40  0  0 


322  5   0200  0  0 


Disbursements  on  the  foregoing  Estate  for  the  Years  1823 
and  1824,  and  paid  by  the  said  Committee. 

£    s.    d. 
No,  1.  (a)     To  Arthur  Gardiner's  Bill  for  Taxes 

for  1823  and  1824  -  -         14    0    6 


(a)  Refers  to  the  Voucher  numbered. 
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£  *.    rf. 

Brought  forward       14  0    6 
No.  2.  Paid    Thomas    Humphreys,   two  Years 

Chief  Rent,  due  to  Charles  Edwards        0  8     0 

3.  Paid   Richard   Wynne,  for  Repairs  and 

Straw             -              -              -             3  17    0 

4.  Paid  Edward  Thomas,  ditto,  and  Allow- 

ance for  Lime            -        -         -         -         4  3    9 

5.  Paid  Edward  Bowers,  a  Church  Lev             0  12    1 

6.  Paid   David   Hugh,   a  Bill  for  carrying 

Corn,  &c.            -            -            -            2  7    6 


25    8  10 


Sundry  other  Disbursements  on  Account  of  the  foregoing 
Estate  paid  by  the  said  Committee.  And  also  of  Monies 
due  to  him  for  the  Maintenance  of  the  said  Lunatic 
from  Midsummer,  1823,  to  Michaelmas,  1824. 

£   *.     d. 
No.  7.  Paid  Agent's  Salary  for  one  Year,  end- 
ing Michaelmas,  1823  -  10    9    0 

8.  Paid  Mr.  Glynn,  in  full  for  Interest  on 

«£400  to  27th  July,  18*3,  as  per  Ac- 
count, stated  and  settled  -  29  10     4 

9.  Paid  Richard  Whittington,  the  Hostler  at 

the  Swan  Inn,  at   Stevenage,   Herts, 

for  Horse  Hire  for  the  Lunatic  2    8    3 

10.  Paid  William  Whittington,  a  Post  Boy  at 

the  same  Inn,  for  the  Hire  of  a  Chaise 

for  the  Day  for  the  said  Lunatic  1     3  10 

11.  Paid  Mr.  Thomas  Whittington,  a  Bill  for 

Sundries,  furnished  to  the  said  Lunatic, 

at  the  Swan  Inn  aforesaid  -  0  18     6 

12.  Paid  Mr.  Wm.  Wilshire,  an  Attorney, 

the  Expenses  of  his  Journey  to  London 

and  back  -  -  -  10    0    0 


Carry  forward         54     9  11 
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£   s.  </. 
Brought  forward        54    9  11 
Due  to  the  Committee  for  Maintenance  from 
Midsummer  1828,   to   Michaelmas  1824,  at 
£200  per  Annum        ....  250    0    0 


804    9  11 

Disbursements  for  the  Year  1823      25    8  10 


Total  Payments  -  829  18    9 

Total  Receipts  -  322    5    0 

Balance  due  to  the  Committee  7  13    9 


The  Committee's  Account  must  be  verified  by  Affidavit, 
for  which  the  following  Form  may  serve. 

In  the  "Matter  of  John  Stevens,  a  Lunatic. 

William  Stevens,  Committee  of  the  Person  and  Estate 
of  the  said  John  Stevens  the  Lunatic,  maketh  Oath,  and 
saith,  that  the  Account  hereunto  annexed,  marked  with  the 
Letter  A.,  doth  contain  to  the  best  of  this  Deponent's 
Knowledge  and  Belief,  a  just  and  true  Account  of  all 
such  Sum  and  Sums  of  Monev,  as  have  been  received  by 
tliis  Deponent,  or  any  other  Person  or  Persons  by  his 
Order  or  for  his  Use,  out  of  or  on  Account  of  the  said 
Lunatic's  Estate,  from  Michaelmas  1823,  (the  Time  to 
which  this  Deponent  passed  his  last  Account  as  Committee 
as  aforesaid)  to  Michaelmas  1824.  And  that  to  the  best 
of  this  Deponent's  Knowledge  or  Belief  he  has  not  within 
that  Time  received  any  other  or  further  Sum  or  Sums  of 
Money  out  of  or  on  Account  of  the  said  Estate  than  what 
arc  mentioned  or  set  forth  in  the  said  Account.  And 
this  Deponent  further  saith,  that  the  several  Sums  of 
Money  therein  mentioned  to  be"  paid  or  allowed  have  been 
really  and  bona  jiie  paid  or  allowed  by  this  Deponent. 
(And  this  Deponent  saith,  that  in  the  said  Account  is 
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contained  a  true  Rental  of  the  Said  Lunatic's  Estate,  to  the 
best  of  this  Deponent's  Knowledge  and  Belief,  from  the 
said  Michaelmas,  1823,  to  Michaelmas,  1824,  inclusive; 
and  also  a  true  Account  of  all  Rents  due  and  in  arrear, 
for  the  said  Lunatic's  Estate  at  Michaelmas,  1824.  And 
this  Deponent  saith,  that  there  is  no  Error,  Omissions,  or 
wrong  Charge  whatsoever  in  the  said  Account,  to  the 
Knowledge  or  Belief  of  this  Deponent. 

Sworn,  &c.  William  Stevens. 

The  following  Forms  of  Petitions  to  vacate  the  Recogni- 
zance entered  into  by  the  Committee,  or  to  supersede  the 
Commission,  may  be  found  useful. 

In  the  Matter  of  John  Stevens  a  Lunatic. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  humble  Petition  of  William  Stevens,  the  Com- 
mittee of  the  said  Lunatic's  Estate ; 

Sheweth, 

That  a  Commission  having  issued  to  inquire  of  the 
Lunacy  of  the  said  John  Stevens,  he  was,  by  an  Inquisition 
duly  taken  thereon,  the  20th  Day  of  February,  1822, 
found  to  be  a  Lunatic,  and  that  in  pursuance  of  an  Order 
made  for  that  Purpose  a  Grant  of  the  Custody  of  the  said 
Lunatic's  Estate  to  your  Petitioner  passed  the  Great  Seal 
on  the  18th  Day  of  May,  1822,  and  that  your  Petitioner 
from  that  Time  to  the  Death  of  the  said  Lunatic  in  March 
last,  acted  as  such  Committee  of  the  said  Lunatic's  Estate 
and  passed  all  his  Accounts  before  the  Master  to  whom 
this  Matter  stands  referred,  and  that  on  the  final  Account 
taken  before  such  Master  there  was  stated  to  be  a  Balance 
of  16482. 14«.  8d.  due  from  your  Petitioner  as  Committee 
aforesaid. 

That  Part  of  such  apparent  Balance  consisted  of  an 
annual  Payment  of  2802.  8*.  8*2.  made  by  your  Petitioner 
to  Mr.  George  Allan,  of  Grange  near  Darlington,  Attorney 
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at  Law,  as  Interest  due  to  him  from  the  said  Lunatic  on 
the  Sum  of  4600/.  and  which  annual  Payment  was  so  made 
at  the  express  Desire  of  the  said  Lunatic's  Wife  and  all  his 
Next  of  Kin,  who  would  have  been  entitled  to  a  distributive 
Share  of  his  Personal  Estate  on  his  Decease,  the  same 
having  for  a  great  Number  of  Years  been  paid  by  the  said 
'Lunatic  himself  previous  to  his  Lunacy,  and  Receipts  taken 
by  him  from  the  said  George  Allan,  expressing  it  to  be  far 
such  Interest  Money,  but  the  said  George  Allan  not  being 
able  to  produce  regular  Securities  for  the  said  4600£  the 
Master  did  not  conceive  himself  sufficiendy  authorized  to 
allow  such  Payments  as  Interest  for  the  same  in  your 
Petitioner's  Accounts,  without  the  Consent  of  all  the  Next 
of  Kin  and  Representatives  of  the  said  Lunatic,  and  that 
such  annual  Payments  of  9301.  149.  8d.  were  accordingly 
disallowed  by  the  said  Master. 

That  by  your  Lordship's  Order  made  in  this  Matter  on 
the  20th  Day  of  August  last,  it  was  among  other  Things 
ordered    that    the  several    Sums  of  9301.   14*.   8dL  and 
2802.  14s.  Sd.  and  189/.  5*.  before  disallowed  by  the  said 
Master,  should  be  allowed  to  your  Petitioner ;  and  also  the 
several  Sums  of  Money  advanced  and  paid  by  him  to  or 
for  the  Use  and  Benefit  of  those  Branches  of  the  Family  of 
the  said  Lunatic  who  were  his  legal  Representatives  or 
Legatees  under  his  Will ;  and  that  it  should  be  referred  to 
the  Master  to  tax  the  Costs  of  all  Parties  since  the  last 
Taxation,  and  particularly  the  Costs  of  Thomas  Stevens, 
the  Lunatic's  Nephew,  omitted  to  be  taxed  as  therein  men- 
tioned.    And  that  what  shall  be  reported  due  for  such 
Costs  be  paid  by  your  Petitioner  out  of  the  said  Sum  of 
16482. 14*.  8d.  reported  to  be  in  your  Petitioner's  Hands 
belonging  to  the  said  Lunatic's  Estate.    And  it  was  thereby 
further  ordered  that  the  said  Master  should  take  an  Ac- 
count of  the  several  Sums  of  Money  paid  by  your  Petitioner 
for  or  on  Account  of  the  Interest  of  the  said  Sum  of  4600/. 
due  to  the  said  George  Allan ;  and  also  the  several  Sums  of 
Money  advanced  and  paid  by  your  Petitioner  to  or  for  the 
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Use  and  Benefit  of  those  Branches  of  the  Family  of  the 
said  Lunatic  who  were  his  legal  Representatives  or  Lega- 
tees under  his  Will,  and  that  the  said  Master  should  allow 
the  same  respectively  with  the  Costs  aforesaid  unto  your 
Petitioner.  And  it  was  thereby  further  ordered  that  what 
the  said  Master  should  find  to  be  due  from  your  Petitioner 
in  respect  of  the  said  Sum  of  16482.  14*.  8&  (after  the 
several  Deductions  aforesaid)  should  be  paid  by  him  into 
the  Bank,  in  the  Name  and  with  the  Privity  of  the  Ac- 
countant-General  of  this  Court,  in  trust  in  this  Matter, 
who  was  to  declare  the  Trusts  thereof  accordingly,  subject 
to  the  further  Order  of  your  Lordship. 

That  in  pursuance  of  your  Lordship's  said  Order,  the 
said  Master  hath  taken  an  Account  of  the  several  Sums  of 
Money  so  pud  by  your  Petitioner  for  or  on  Account  of  the 
Interest  of  the  said  4600/.  due  to  the  said  George  Allan, 
and  hath  allowed  him  the  said  several  Sums  of  230/.  14*.  8rf. 
and  2307.  14s.  8d.  and  189/.  5s.  2d.  so  by  him  the  said 
Master  before  disallowed  as  aforesaid,  amounting  together 
to  the  Sum  of  649/.  12s.  4d.  and  the  said  Master  hath  also 
taken  an  Account  of  the  several  Sums  of  Money  advanced 
and  paid  by  your  Petitioner  to  or  for  the  Use  and  Benefit 
of  those  Branches  of  the  Family  of  the  said  Lunatic,  who 
were  his  legal  Representatives  or  Legatees  under  his  Will, 
amounting  to  the  Sum  of  489/.  5s.  2d. 

That  the  said  Master  hath  also  taxed  the  Costs  of  all 
Parties  since  the  last  Taxation,  and  particularly  the  Costs 
of  the  said  Thomas  Stevens,  the  Lunatic's  Nephew,  omitted 
to  be  taxed  as  aforesaid,  amounting  together  to  the  Sum  of 
89/.  12*.  10J.  which  said  Sums  of  649/.  12*.  4d.  and 
489/'  5s.  9d.  making  together  the  Sum  of  1188/.  17*.  6rf. 
the  said  Master  hath  allowed  to  your  Petitioner,  and  which 
is  to  be  retained  by  him  out  of  the  said  Sum  of 
16487.  14*.  8A  (the  Balance  remaining  in  your  Petitioner's 
Hands  on  passing  his  final  Account  before  the  said  Master 
as  Committee  of  the  said  Lunatic's  Estate)  and  the  Sum  of 
89/.  12*.  lOd.   being  deducted  from   the   said   Sum   of 
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16462.  14*.  8d.  leaves  the  Sum  of  4S02.  4*.  4rf.  which  the 
said  Master  found  to  be  due  from  your  Petitioner,  and 
was  by  him  to  be  paid  into  the  Bank,  in  the  Name  of 
the  Accountant~General  of  this  Court,  pursuant  to  the 
Directions  of  your  Lordship's  said  Order,  as  by  the  said 
Master's  Report,  bearing  date  the  14th  Day  of  Novem- 
ber last,  will  appear. 

That  your  Petitioner  in  obedience  to  your  Lordship's 
said  Order,  and  pursuant  to  the  said  Master's  Report, 
hath  accordingly  paid  into  the  Bank  in  the  Name  of  the 
said  Accountant-General  the  said  Sum  of  420/.  4s.  4rf. 
in  trust  in  this  Matter,  as  by  the  said  Accountant* 
General's  Certificate  will  appear. 

Your  Petitioner  therefore  prays  your  Lordship 
that  the  Bond  or  Recognizance  entered 
into  by  him  on  the  18th  Day  of  June, 
1823,  for  your  Petitioner's  duly  accounting 
before  the  said  Master  for  all  Monies  re- 
ceived by  him  as  Committee  of  the  said 
Lunatic's  Estate,  may  be  vacated  and  deli- 
vered up  to  him. 

And  your  Petitioner  will  ever  pray,  &c 

Form  of  Petition  to  supersede  Commission  of  Lunacy. 
In  the  Matter  of  William  Bevan,  Esq. 

To  the   Right   Honourable   the  Lord  High  Chancellor 

of  Great  Britain. 

The  humble  Petition  of  the  said  William  Bevan ; 

Sheweth, 

That  pursuant  to  an  Order,  dated  the  7th  Day  of 
October,  1809,  made  on  the  Application  of  your  Peti- 
tioner's Sisters,  Margaretta  Maria  Bevan,  Amy  Bevan, 
and  Sage  Bevan,  a  Commission  in  the  Nature  of  a  Writ 
De  Lunatico  Iriquirendo,  on  the  3d  Day  of  November, 
1809,  issued  against  your  Petitioner. 
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That  the  said  Commission  was  executed  on  the  13th 
Day  of  December,  1809,  and  by  the  Inquisition  then 
taken  thereon,  it  was  found  that  your  Petitioner  was  at  the 
Time  of  taking  the  said  Inquisition  a  Lunatic,  and  that  he 
had  been  so  once  the  20th  Day  of  December,  1806,  and  that 
he  was  entitled  in  Possession  to  several  Messuages,  Lands, 
Tenements,  and  Hereditaments  therein  particularly  men- 
tioned, amounting  in  the  whole  to  the  yearly  Rent  of 
S86L  2*.  6&  and  in  Reversion  to  several  other  Messuages, 
Lands,  Tenements,  and  Hereditaments,  amounting  together 
to  the  yearly  Rent  of  592.12;.  And  that  he  was  entitled 
to  a  Personal  Estate,  consisting  of  the  Particulars  therein 
mentioned,  being  together  of  the  Value  of  94Z.  7&.  or 
thereabouts.  And  that  your  Petitioner's  said  Sisters  were 
his  nearer  Heir. 

That  pursuant  to  an  Order,  dated  the  13th  of  January, 
1810,  the  Custody  of  your  Petitioner's  Person  and  Estate 
was  by  Letters  Patent,  under  the  Great  Seal  of  Great 
Britain,  bearing  date  the  26th  Day  of  June,  1810,  granted 
to  your  Petitioner's  said  three  Sisters,  Margaretta  Maria 
Sevan,  Amy  Bevan,  and  Sage  Bevan. 

That  your  Petitioner's  said  Sisters,  Amy  Bevan,  and 
Sage  Bevan,  are  since  dead,  and  your  Petitioner's  sur- 
viving Sister,  the  said  Margaretta  Maria  Jones,  Widow, 
who  intermarried  with  George  Jones,  Esq.  since  deceased, 
and  Ann  Coke,  an  Infant,  the  only  Child  of  your  Peti- 
tioner's said  late  Sister  Amy  Bevan,  who  married  Mr. 
George  Coke,  are  now  your  Petitioner's  only  Next  of  Kin. 

That  your  Petitioner  bath  for  several  Years  last  past  lived 
and  resided,  and  now  does  live  and  reside  at  his  own  House 
called  Penycoed  in  the  County  of  Carmarthen  with  his  said 
surviving  Sister  Margaretta  Maria  Jones. 

That  your  Petitioner,  by  the  blessing  of  God,  hath 
recovered  from  his  Indisposition  of  Mind,  and  for  a  con- 
siderable Time  last  past  hath  been  and  now  is  very  capable 
of.  taking  care  of  himself  and  managing  his  Estate  and 
Affairs. 
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Your  Petitioner  therefore  humbly  prays  jour 
Lordship  that  the  said  Commission,  Inqui- 
sition and  Letters  Patent,  may  be  super- 
seded  and  determined,  or  that  your  Lordship 
will  make  such  other  Order  for  your  Peti- 
tioner's Relief,  as  to  your  Lordship  shall 
seem  meet. 

And  your  Petitioner  shall  ever  pray,  &c 

Form  of  a  Petition  to  the  Lord  Chancellor  or  some  One  of 
the  Chief  Justices  of  either  Bench,  for  an  Order  to  in- 
spect a  licenced  Mad  House,  upon  the  Suggestion  of 
Ill-treatment  and  unnecessary  Detention  of  a  Patient 
there. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 

Great  Britain. 

The  Humble  Petition  of  Charles  Pilgrim  of  Abbots 
Langley  in  the  County  of  Hertford; 

Sheweth, 

That  Giles  Pilgrim,  the  Father  of  your  Petitioner,  hav- 
ing been  reputed  to  be  in  a  State  of  Lunacy,  and  proper 
to  be  received  into  a  House  Licensed  for  the  Reception  of 
Lunatic  Patients,  under  the  Statute  of  the  14  Geo.  III. 
c.  49,  was  on  or  about  the  12th  Day  of  March,  1819,  pur* 
suant  to  your  Petitioner's  Direction  in  Writing,  and  by  an 
Order  under  the  Hand  and  Seal  of  Mr.  Charles  Pellet  of 
St.  Alban's  in  the  said  County,  a  Licentiate  under  the 
Royal  College  of  Physicians,  London,  both  bearing  Dale 
respectively,  on  or  about  the  5th  or  6th  Days  of  March, 
1819,  conveyed  to  and  received  into  the  House  kept  for 
that  Purpose  by  William  Welch,  Doctor  in  Physic,  situate 
at  Brachwood  Green,  in  the  Parish  of  King's  Waldes, 
in  the  County  of  Hertford,  where  be  is  yet  confined. 

That  no   Commission  of  Lunacy  has  been  issued  in 
this  Case,  as  the  said  Giles  Pilgrim  hath  not  any  Estate 
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of  Inheritance,  or  Personal  Estate,  but  doth  depend  solely 
fov  Support  and  Maintenance  upon  your  Petitioner. 

That  a  very  considerable  Expence  hath  been  already  in- 
curred to  your  Petitioner  in  medical  Advice  and  Assistance, 
and  in  the  present  Maintenance  of  the  said  Giles  Pilgrim. 

That  during  the  first  three. Months  of  his  Confinement 
in  the  said  House  your  Petitioner  and  his  Wife  had  ready 
Access  to  him  frequently,  and  were  advised  to  entertain 
Hopes  of  his  Recovery,  but  since  that  Period,  all  such 
Access  has  been  denied  to  them  by  the  said  Doctor  Welch, 
or  by  his  Agents. 

That  your  Petitioner  has  regularly  paid  to  the  said 
Doctor  Welsh  the  whole  of  his  Demand  every  Week  up 
to  the  21st  of  April  last. 

That  your  Petitioner  hath  Reason  to  believe,  and  hath 
been  credibly  informed  that'  (here  the  ill  Usage  and  barba- 
rous Treatment  of  the  Lunatic  should  be  set  out,  and  the 
Causes  of  Complaint  fully  detailed,  Instances  of  which  may 
be  found  in  the  Report  of  Mad  Houses,  by  the  Committee 
appointed  by  the  House  of  Commons)  or  that  the  said 
Giles  Pilgrim  hath  recovered  since  his  Residence  in  the  said 
House,  sufficiently  to  be  able  to  return  Home.  And  that 
by  the  kind  Attentions  and  Treatment  which  would  be 
given  to  him  in  your  Petitioner's  Family  there  is  the  greater 
Reason  to  infer  that  his  Recovery  would  be  completed 
more  readily  than  by  his  remaining  for  any  longer  Time  in 
the  said  House. 

That  your  Petitioner  has  good  Ground  to  believe  that  the 
said  Doctor  Welsh,  or  his  Agents,  hath  persisted  in  refusing 
Access  to  the  said  Giles  Pilgrim,  in  order  to  conceal  his 
progressive  Recovery  for  sinister  Purposes. 

Your  Petitioner  therefore  most  humbly  prays 
that  your  Lordship  would  be  pleased  to  order 
that  the  Commissioners  appointed  by  the 
said  Act,  or  any  three  or  more  of  them  (or  if 
in  the  Country,  "  the  Justices  of  Peace  and 


958  PRACTICAL  DIRECTIONS,  &c. 

Physician  appointed  at  the  General  Quarter 
Sessions  held  at  Hertford,  in  and  for  the 
County  of  Hertford,    on   the  6th   Day  of 
January,  1818,  for  the  Purposes  of  the  said 
Act  or  any  two  of  them  ")  may  visit  and  in- 
spect the  aforesaid  House  licensed  for  the 
Reception  of  Lunatics  at  Brachwood  Green 
aforesaid,  in  the  Parish  of  King's   Walden 
aforesaid,  and  that  they  may  be  ordered  to 
report  to  your  Lordship  all  the  several  Mat- 
ters hereinbefore  set  forth,  and  such  further 
and  other  Matters  as  they  shall  think  de- 
serving  of  your   Lordships   Notice;    and 
that  your  Lordship  will  be  pleased  to  order 
that  the  Registry  kept  by  the  said  Commis- 
sioners, or  their  Secretary,  at  the  Royal  Col- 
lege of  Physicians  of  London,  of  all  Reports, 
Matters,    and    Things,    touching  the  said 
licensed  House    may  be  laid  before   your 
Lordship  for  Inspection. 
And  that  your  Lordship  would  be  pleased  to 
grant  to  your  Petitioner  such   further  and 
other  Relief  in  the  Premises  as  the  Nature 
of  the  Case  requires,  and  as  to  your  Lordship 
shallseem  meet 
This  Petition  must  be  supported  by  Affidavits  of  the 
Facts,  sworn  before  a  Master  in   Chancery,  or   in  the 
Country,  before  a  Master  Extraordinary.    And  if  the  Ap- 
plication be  made  to  the  Lord  Chancellor,  they  must  be  left 
with  Mr.  Cany  the  Secretary  of  Lunatics,  who  will  draw  up 
the  Order ;    or  if  the  Application  be  made  to  either  of 
the  two  Chief  Justices  of  the  King's  Bench  or  Common 
Pleas,  the  Petition  must  be  left  with  the  Clerk  at  Chambers, 
and  the  Order  drawn  up  by  him,  and  put  in  force  as  direct- 
ed in  executing  similar  Orders  in  Lunacy,  observing  that 
this  is  not  a  Proceeding  in  the  Court  of  Chancery,  and  the 
Order  should  be  served  personally  if  it  can  be  done. 


BILL  OF  COSTS 

FOE 

A  PLAINTIFF  IN  AN  INJUNCTION  CAUSE. 


IN  CHANCERY.  Rose  Beckford,  Plaintiff. 

and 
Joseph  Darton,  Defendant. 


EASTER   TERM,    1823. 


Taking  Instructions  for  Bill 

Drawing  Bill,  and  fair  Copy,  fol.  60  (a) 

Fee  to  Mr.  Maddock  to  settle  and  sign  same,  and 
Clerk 

Attending  him  ... 

Engrossing  Bill  ... 

Paid  for  Parchment  and  Duty 

Paid  filing  same  ... 

Paid  for  Subpoena 

Service  thereof  (ft) 

The  Defendant  having  appeared,  but  not  having 
put  in  his  Answer,  nor  obtained  any  Order  for 
Time,  paid  for  an  Attachment  -  0  12    2 

Instructions  for  Counsel  to  move  for  an  Injunc- 
tion to  stay  Proceedings  at  Law  -  0    2    6 

Fee  to  Mr.  Maddock  to  move  -  -        0  10    6 

(a)  The  fair  Copy  is  included  in  the  Is.  for  Drawing. 
(4)  Personal  Service  in  Town  5s.  in  the  Country  10k.  ;  if  only 
one  Defendant,  personal  Service  is  not  allowed. 


£   t. 

d. 

0  13 

4 

3    0 

0 

8    4 

6 

0    6 

8 

1  10 

0 

0  18 

0 

0    7 

4 

0    8 

0 

0    8 

6 
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£  i.  I 
Attending  him,  and  Register  to  draw  up  and  enter 

Order  -  -  .  0   6? 

Paid  for  Order,  Entry,  and  Service  -  0    M 

Paid  for  Writ  of  Injunction  -  1  14  10 

Copies,  and  Service  thereof  on  the  Defendant  and 

his  Solicitor  -  -  .080 

Drawing  Notice,  that  Injunction  might  extend  to 

stay  Trial,  Copy,  and  Service  -  0    4  0 

Instructions  for  Affidavit  in  Support  of  the  Motion  0    6  * 
Drawing  the  same  and  fair  Copy,  fol.  16  0  16  ^ 

Attending,  reading  over  and  settling  same  0    6* 

Engrossing  same  -  -  0    7" 

Paid  Oath  -  -  -  -  0    1  0 

Paid  filing,  and  for  Office  Copy  -  0  16  0 

Abbreviating  Bill,  and  Affidavit,  fol.  75  15  0 

Making  Copy  thereof  for    Counsel,   five    Brief 

Sheets  -  -  -  0  16  8 

Gave  Mr.  Maddock  therewith  and  Clerk  2    4  6 

Attending  him  -  -  -  0    6  8 

Drawing  Affidavit  of  the  Service  of  Notice,  En- 
grossing, and  Oath  -  -  •  0  7  7 
Paid  filing,  and  for  Office  Copy  -  0  6  7 
Attending  Court,  Injunction  granted  (a)  0  IS  * 
Paid  for  Injunction  -  -  2  1  6 
Copies,  and  Service  thereof  on  the  Defendant  and 

his  Solicitor  -  -  0  10  0 

Term  Fee,  Clerk,  and  Solicitor  -  0  16  8 

Letters  and  Messengers  -  -  0   5  0 

TRINITY   TERM,   182S. 

Paid  for  Office  Copy,  Answer,  fol.  54  -         $  S  0 

Making  Close  Copy  thereof  (ft)  -  0   9  0 

(a)  An  Attendance  is  always  allowed  where  an  Affidavit,  of 
any  Deed,  Ac.  is  to  be  read  in  Court,  and  by  the  late  Olden  * 
Special  Motions,  13s*  4d.  each  day. 

(b)  Not  allowed  in  Town  Causes. 
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£  s.  d. 

Abbreviating  same                 -                 -                0  18  0 

Making  a  Copy  thereof  for  Counsel,  five  Sheets  0  16  8 

Fee  to  Mr.  Maddock,  with  Brief,  to  shew  Cause 

against  dissolving  Injunction,  and  Clerk             3    5  6 

Attending  him  -  -  -  0  6  8 
Attending  Court  on  Motion,  when  the  Injunction 

was  dissolved              -                -                        0  18  4 

Term  Fee,  Clerk,  and  Solicitor               -                0  16  8 

Letters  and  Messengers              -                ~            0    5  0 

EASTER  VACATION,  1824, 

The  Defendant  having  obtained  a  Dismissal  of 
the  Bill  for  Want  of  Prosecution,  paid  for  a 

Copy  of  his  Bill  of  Costs,  fol.  12            -            0    6  0 

Attending  taxing  the  same,  Clerk  in  Court  and 

Solicitor                -                -                -              0  13  4 

Term  Fee,  Clerk,  and  Solicitor                -               0  16  8 

fetters  and  Messengers               -                          0    5  0 


BILL  OF  COSTS 

FOR  TBE 

DEFENDANT  IN  THE  SAME  CAUSE. 


IN  CHANCERY.  Rose  Beckfbrd,  Plaintiff, 

and 
Joseph  Darton,  Defendant. 


EASTER  TERM,  1823. 


CHABOK.      I        TAX  OFF. 

£   s.   d.  \  £   8.    d. 

Attending  and  taking  Instructions 

to  appear  -  -  0    6    8 

Drawing  Warrant  to  defend,  and 

Stamp  -  -  0    7    6 

Paid  entering  Appearance  -  0    6    8 

Paid  for  Office  Copy  Bill,  fol.  60  8  10    0 

Attending,  taking  Instructions  for 

Answer  -  -  0  IS    4 

Drawing  same,  and  fair  Copy,  fol. 

54  -  -  2  14    0 

Fee  to  Mr.  Roupel,  to  settle  and  sign 

same,  and  Clerk  -  2    4    6        0    2    6 

Attending  him  -  -  0    6    8 

Term  Fee,  Clerk  in  Court,  and  Soli- 
citor -  -  0  16    8 

Letters  and  Messengers  -  0    6    0       0    10 

TRINITY   TERM,  1823. 

Attending  Defendant  reading  over 

Answer  as  settled  by  Counsel  0  13    4 


0    6 

8 

0    1 

0 

0    3 

4 

0    2 

6 

0  10 

6 
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CHAHOB.        I        TAI  OFF. 

£  8.  d.\    £  s.  d. 

Engrossing  Answer  -  17    0 

Paid  for  Parchment  and  Duty,  two 

Skins  -  -  18    0       0    9    0 

Attending  Defendant,  reading  over 

Engrossment  -  0  13    4 

Attending  him  to  the  Public  Office 
to  get  him  sworn  thereto 

Paid  Oath 

Paid  filing  Answer 

Instructions  for  Counsel  to  move  for 
Order  to  dissolve  Injunction,  un- 
less Cause  shewn 

Fee  to  him  to  move 

Attending  him,  and  Register  to  draw 

up  and  enter  Order  •  0    6    8 

Paid  for  Order,  Entry,  Copy,  and 

Service  -  -  090006 

Drawing  and  engrossing  Affidavit  of 

the  Service  thereof,  Duty  and  Oath  0    7    7 

Paid  filing  same,  and  for  Office  Copy  0    6     1 

Abbreviating  Bill,  and  Answer,  fol. 

60, 64—114  -  -  118    0 

Two  fair  Copies  thereof  for  Counsel, 

ten  Sheets  each        -  -  8    6    8 

Two  Copies  of  the  Order  Nisi  an- 
nexed -  -  -         0    10 

Fee  to  Mr.  Solicitor  General  and 
Clerk,  with  Brief  to  move  to  dis- 
solve Injunction,  the  Plaintiff 
shewing  Cause  against  the  same 
on  the  Merits  -  -  5    7    6 

Attending  him  -  -  0    6    8 

Fee  to  Mr.  Roupel  and  Clerk,  with 

Brief  -  -  3    5    6       0    8    6 

Attending  him  -  -  0    6    8 
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CHAB61.        |        TAX.  OPT. 

£  s.  d.\    £   #.  d. 

Attending  Court,  when  the  Injunc- 
tion was  dissolved           -                 0  18  4 

Paid  for  Order,  Entry,  Copy,  and 

Service  -  -  090        0    06 

Term,  Fee,  Clerk,  and  Solicitor          0  16  8 

Letters  and  Messengers            -          0    6  0        0    10 

EA8TXR   TEEM,   1824. 

Six  Clerks'  Certificate  of  the  Plead* 
ings  being  filed  0    3    4 

Instructions  to  move  to  dismiss  Bill 
for  Want  of  Prosecution 

Fee  to  him  to  move 

Attending  him  and  Register  to  draw 
up  and  enter  Order 

Paid  for  Order,  Copy,  and  Service 

Drawing  Bill  of  Costs,  and  Copy, 
fol.  12 

Warrant  on  leaving  Copy,  and  Ser- 
vice - 

Warrant  to  tax,  Copy,  and  Service 

Attending  taxing,  Clerk  in  Court  (a) 
and  Solicitor 

Paid  for  Report,  fee. 

Paid  filing,  and  for  Office  Copy 

Attending  the  Master  for  Report, 
and  filing 

Subpoena   for   Costs  and    personal 

Service  in  Town  (conditional)         0  IS    0 

Term  Fee,  Clerk,  and  Solicitor  0  16    8 

Letters  and  Messengers  -  0    5    0 

(a)  The  Clerk  in  Court  must  personally  attend. 


0    2    6 

0  10    6 

0    6    8 

0    9    0 

0 

1    0 

0    8    0 

0    4    6 

0    4    6 

0  18    4 

0 

6    8 

0  17    6 

0 

2    6 

0    5  10 

0    6    8 

PRACTICAL  REMARKS. 


An  Injunction  is  a  remedial  and  judicial  Writ  issued 
by  Order  under  the  Seal  of  the  Court,  in  various  Stages 
of  a  Suit,  at  the  Instance  of  a  Party  entitled  to  Equitable 
Relief,  to  restrain  the  Commission  or  Continuance  of  some 
Act  of  the  Defendant.  And  as  a  Work  of  Merit  observes, 
it  differs  essentially  from  a  Prohibition,  the  latter  issuing 
from  a  Superior  Court,  against  an  Encroachment  of  Juris- 
diction directed  to  the  Judge,  and  to  the  Parties  suing. 
An  Injunction  neither  assumes  any  Superiority,  nor  denies 
the  Jurisdiction,  and  is  directed  to,  and  controuls  the  Parties 
and  not  the  Court  (a),  on  the  Ground  that  the  Parties  are 
making  Use  of  the  Jurisdiction  contrary  to  Equity  and 
Conscience. 

To  enumerate  the  almost  endless  variety  of  Cases,  in 
which  the  Court  of  Chancery  interposes  by  Injunction, 
would  greatly  exceed  the  Province  of  an  Annotator,  those 
of  mpst  ordinary  recurrence,  are,  to  restrain  a  Party  from 
proceeding  in  Courts  of  Law,  in  the  Spiritual  and  Admi- 
ralty Courts,  in  the  Courts  of  Exchequer,  and  other 
Courts  of  Equity ;  in  the  Court  of  Session  in  Scotland, 
in  the  Colonial  Courts  in  the  West  Indies,  and  in  a 
Foreign  Court.  To  restrain  the  Negociation,  or  Indorsement 
of  Notes  and  of  Bills  of  Exchange,  the  Transfer  or  Ac- 
ceptance of  Stock  in  the  Bank,  and  other  Public  Com- 
panies, the  Sale  or  Conveyance  of  Land  contracted  to  be 
Sold,  or  the  Payment  of  the  Purchase  Money ;  to  prevent 
the  wasting  of  Assetts  or  other  Property  pendente  lite;  to 
prevent  waste  or  damage  by  pulling  down  Buildings, 
felling  Timber,  ploughing  up  ancient  Meadows,  or  deatroy- 

(a)  Atk.  516,  630.     Eden.  inj.  4. 
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ing  other  Parts  of  the  Freehold  and  Inheritance,  and 
from  working  Mines;  to  restrain  the  Infringement  of 
Patent  and  Copy-rights,  and  the  Publication  of  Private 
Letters.  And  wherever  a  legal  Right  would  be  relieved 
against  in  a  Court  of  Equity,  an  Injunction  will  be  granted 
to  restrain  Proceeding  at  Law,  in  respect  of  such  legal 
Right.  And  as  a  Judicial  Writ  it  issues,  to  yield  up,  quit, 
or  continue  the  Possession  of  Land,  in  Execution  of  a 
Decree.  Generally  the  Court  has  no  Jurisdiction  to  stay 
by  Injunction  the  Proceedings  on  a  Writ  of  Mandamus, 
nor  on  an  Indictment,  or  Criminal  Information,  or  a  Writ 
of  Prohibition  (a) ;  but  by  a  Decision  of  Lord  Hardwicke, 
followed  by  Lord  Eldon,  if  a  Plaintiff  in  Equity  prefers  an 
Indictment  in  Matters  mixed  up  with  Proceedings  in 
Equity,  the  Court  may  injoin  (6). 

The  Orders  of  Lord  Bacon  and  Lord  Clarendon,  direct 
that  no  Injunction  for  stay  of  Suit  be  granted  or  revived 
upon  Petition  (c)  ;  and  in  conformity  to  these  Rules,  it  is 
laid  down  as  a  general  Rule  of  Practice,  that  an  Injunction 
to  restrain  Proceedings  at  Law,  will  not  be  granted  unless 
a  Bill  be  filed :  but  it  should  seem  there  are  Cases,  though 
not  of  general  Practice,  of  Circumstances  raising  an 
Exception;  where  Suits  have  been  depending  for  other 
Purposes,  Orders  have  been  made  to  restrain  Proceedings  at 
Law,  and  in  the  Ecclesiastical  Court,  upon  the  Undertaking 
of  the  other  Party  to  file  a  Bill  forthwith  (d) ;  in  an  extreme 
Case  of  Nuisance  Lord  Roslyn  granted  an  Injunction  upon 
Petition  and  Affidavit  (e) :  and  Tenants  upon  a  Lunatic's 
Estate  have  been  restrained  by  Injunction  upon  Petition 
from  Cutting  Timber,  where  no  Bill  has  been  filed  (/). 
An  Injunction  will  not  be  granted  to  restrain  a  Person  not 

(a)  6  Mod.  12.  2  Ves.  396.  (d)  2  Eq.  Ca.  Abr.  £27.  2 

(6)2  Atk.  302.     18  Ves.  Ba.  and  Beat,  349. 

220.  (*)  5  Ves.  129. 

(c)  Ord.  Cane.  Bea.  12.  35.  (/)  Dick.  68.     1  Ba.  and 

214.  Bea.  108. 


AND  REMARKS^  961 

Party  to  the  Suit ;   but  this  Rule  bends  to  Circumstances ; 
«  Parly  irregularly  executing  the  Process  of  the  Court, 
has  been  protected  by  Injunction  against  an  Action  at 
Law  (a) :  and  a  Solicitor  who  had  been  in  Partnership  with 
the  Defendant's  Attorney  in  a  particular  Cause  was  re- 
strained by  Injunction  from  going  over  to  the  other  Side, 
and  becoming  Attorney  for  the  Plaintiff  (6).     In  Suits  for 
the  Administration  of  Assetts,  Creditors  not  Parties  have 
been  restrained  after  a  Decree  (c)  from  proceeding  at  Law  at 
the  Instance  of  the  Executor,  upon  the  usual  Affidavit  of 
the  State  of  the  Funds  (d) ;     and  the   Court   has  inter- 
posed on  the  Application  of  the  Plaintiff  in  the  Cause,  and 
of  the  Heir  (i),  or  of  another  Creditor  who  has  come  in  (f) : 
And  the  Injunction  so  obtained  has  been  extended  to  stay 
Trial  without    the  usual  Affidavit  (g).     In  some  Cases 
the  Court  has  interposed  by  Injunction  to  protect  Execu- 
tors, who  have  suffered  Judgment  at  Law  to  go  by  Default, 
but  not  upon  a  Judgment  de  bonis  propriis,  or  de  bonis 
itstatorisy  et  si  nan  de  propriisy  and  Costs  de  bonis  pro- 
priis  (  A  ).     If  the  Bill  does  not  specifically  pray  an  In- 
junction, the   Plaintiff  cannot  move  for    an    Injunction 
under    the    Prayer    for   general    Relief  (t).       After    a 
Decree  for  an  Account,  and  for  a  Foreclosure,  if  the  Mort- 
gagor attempts  to  cut  down  Timber,  Lord  Eldon   said 
he  would  enjoin  him,  although  not  so  prayed  by  the  Bill  (ft). 
Injunctions  to  stay   Proceedings  at   Law,  are  granted 
either  before  or  after  the  Commencement  of  an  Action,  or  to 
stay  Trial;  and  after  Verdict  to  stay  Judgment;  or  after 

(a)  1  Vera.  269.  Dick.  169,         (e)  1  Ves.  211. 
I  Ja.  &  Wa.  658.  Kilsbaw  v.  (/)  1  Bro.  C.  C.  183. 

Crowther,  2  July,  1 824.  M SS.         (g)  3  Bro.  C.  C.  23.    Eden. 

(6)  Coop.  80.    1?  Ves.  261 .  Inj.  32. 

(c)  1    Ves.    213.     4  Ves.  (*)  2  Men,  482. 

638.  (i)  2  Atk.  3, 1 4 1 .     13  Ves. 

(d)  4  Bro.  P.  C.  287..     8      1 14.    Ambl.  7a    1  Ves.  and 
Ves.  520.     2  Men.  480.    2      Bea.  314. 

Cox,  201.  (*)  1  Ves.  &  Bea.  314. 

Vol.  I.  3  u 
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Judgment  to  stay  Execution,  and  Proceedings  under  it  (a) : 
if  Execution  has  taken  place,  to  stay  Money  in  the 'Hand* 
of  the  Sheriff;  or  if  Part  only  of  a  Debt  has  been  levied,  to 
restrain  Process  for  the  Residue  (6).  The  Courts  acre  un- 
willing to  interfere  where  the  Plaintiff  appears  to  have  lain  by 
till  after  a  Trial  has  taken  place  (c)  ;  but  for  the  obtaining 
a  Discovery,  a  Bill  will  be  sustained  for  a  Discovery  and 
Injunction  in  the  Meantime,  though  after  a  Verdict  at 
Law  (d). 

The  common  Injunction  to  restrain  Proceedings  at  Law, 
if  prayed  by  the  Bill,  may  be  obtained  upon  Mtotko  as  of 
course  without  Notice,  if  an  Appearance  be  not  entered  in 
due  Time  after  the  Return  of  a  Subpoena  (e),  upon  a  Sug- 
gestion that  the  Defendant  is  in  Contempt  to  an  Attach- 
ment (/).    And  if  a  Peer  of  the  United  Kingdoms  of 
Great  Britain  and  Ireland,  or  a  Lord  of  Parliament,  or  a 
Member  of  the  House  of  Commons  regularly  served  with 
Process,  neglects  or  refuses  to  appear,  die  like  Injunction 
will  be  granted  upon  an  Order  nisi  obtained  as  of  count  for 
a  Sequestration ;  but  if  the  Defendant  is  abroad,  an  Affidavit 
of  Merits  is  required.     And  a  Defendant  being  in  default^ 
though  not  actually  in  Contempt,  for  not  putting  in  a  Plea, 
Answer,  or  Demurrer,  within  eight  Days,  exclusive  of  the 
Day  of  Appearance,  Lord  Eldon  has  held   sufficient  to 
ground  an  Order  for  the  common    Injunction  (g) :     to 
prevent  an  Injunction  issuing,  or  the  Extension  of  an  In- 
junction to  stay  Trial,  or  an  Attachment,  the  Answer  must 
be  actually  on  the  File  in  the  Six  Clerks'  Office,  at  the 
latest  by  eight  o'clock  in  the  Evening  of  the  Seal  Day, 
before  the  Motion  for  the  Injunction  is  made  (A):    an 
Answer  sworn  and  left  at  the  Public  Office,  or  at  a  Masters 

(a)  10  Ves.  144.    3  Bro.  C  (*)  Ant.  p. 
C.73.                                               (/)2  Men.  476. 

(b)  1  Madd.Ch.  131.  (g)  18  Ves.  522.    2  Mm. 
(c)2Cox.  12.                           4W. 

(d)  For.  Ex.  94.     1  Swansi         (A)  1  Shsu  &  Stu.  102. 
204.    Eden.  Inj.  44. 
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House  or  Chambers,  has  been  held  a  Nullity,  until  filed  of 
Record  (a).  An  Inj  unction  to  stay  Proceedings  at  Law  will  be 
granted  upon  the  Defendant's  obtaining  an  Order  for  Time  to 
answer,  or  to  plead  Answer  or  Demur,  or  for  a  Commission 
to  take  his  Answer  in  the  Country,  or  abroad,  though  the 
Defendant  be  not  in  Contempt ;  but  where  the  Defendant 
appears  in  Time,  or  puts  in  an  Answer  before  the  Time  for 
Answering  has  expired ;  an  Injunction  in  the  first  Instance 
can  only  be  obtained  by  Special  Motion  upon  Notice, 
which  by  the  Course  of  the  Court  is  allowed  under  those 
Circumstances  only,  where  the  Party  has  not  had  an  Op- 
portunity of  moving  for  the  common  Injunction :  where  a 
Judgment  had  been  entered  up  on  a  Warrant  of  At* 
tomey(6)  for  securing  a  Post-Obit  Bond  in  the  Vacation, 
and  no  Subpoena  was  returnable  till  the  ensuing  Term; 
Lord  Eldon,  upon  Affidavit  of  the  special  Circumstances, 
granted  an  Injunction,  the  Plaintiff  undertaking  to  serve 
the  Defendant  with  immediate  Notice,  with  Liberty  to  the 
Defendant  to  apply  during  the  Sittings;  but  it  is  not 
granted  on  the  mere  and  sole  Ground  of  the  Defendant  in 
Equity  being  intitled  to  take  out  Execution  before  the 
common  Injunction  can  be  obtained  (c).  A  Reference  of 
the  Bill  for  Impertinence,  within  the  eight  Days  for 
answering,  would  prevent  the  Plaintiff  from  moving  as  of 
course  for  the  common  Injunction  for  want  of  Answer ;  he 
is  in  the  same  Situation  as  if  the  Time  was  not  out,  and 
can  apply  only  upon  Notice  and  Affidavit  of  Circumstances, 
until  the  Master  has  made  his  Report  (d) :  and  so  a  Plea  or 
Demurrer  or  both,  filed  within  the  Eight  Days(i);  in 
some  Cases,  in  an  Injunction  Cause,  the  Court  will  allow  a 
Demurrer  or  Plea  to  be  brought  forward,  and  argued  out 
of  its  Turn  (/) ;  but  where  the  Cause  has  been  unnecessarily 

(a)  2  Meri.  474.  (<?)  3  P.  Wins.  396.     13 

.    (6)  3  Meri.  226.  n.  Ves.  165. 

(c)  3  Meri.  225.  (/)  2  Atk.  113.      13  V*. 

(d)  1  Bro.  C.  C.   574.  1      167. 

Cox.  104. 

5a  % 
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protracted,  the  Court  will  not  interfere  (a).  If  upon  Argu- 
ment either  should  be  overruled,  it  would  furnish  a  Ground 
for  an  immediate  Application  for  the  common  Injunction ; 
but  as  a  Demurrer  may  be  filed  at  any  Time  before  Process 
of  Contempt  be  actually  issued  (6),  though  the  Time  for 
answering  may  have  expired,  if  an  Injunction  has  been 
taken  upon  a  Dedimus,  the  Defendant  cannot  Demur  alone, 
though  neither  in  Contempt  nor  under  an  Order  for 
Time  (c)  :  if  by  the  Pendency  of  a  Demurrer  or  Plea,  any 
Advantage  has  been  gained  by  the  Defendant :  upon  over* 
ruling  the  Demurrer,  or  disallowing  the  Plea,  the  Parties 
would  be  placed  in  the  same  Situation  they  were  in,  as  if 
the  Demurrer  or  Plea  had  not  been  filed ;  as  in  the  Instance 
of  a  Defendant  filing  a  Demurrer,  and  thereby  preventing 
an  Injunction,  and  taking  the  Plaintiff  in  Execution,  the 
Demurrer  afterwards  overruled  and  an  Injunction  granted: 
Lord  Eldon  discharged  the  Plaintiff  out  of  Custody,  ob- 
serving, that  where  it  turns  out  in  the  Result  that  there  is 
an  equitable  Case,  the  Principle  is  to  deal  with  it  as  such 
from  the  first;  that  the  Plaintiff  being  intitled  to  an 
Answer,  if  the  Defendant  thinks  fit  to  file  a  Demurrer, 
which  the  Court  holds  untenable,  and  therefore  sustains  the 
Plaintiff's  Equity  ;  it  is  the  Duty  of  the  Court  to  place  the 
Plaintiff  where  he  would  have  been  but  for  an  untenable 
Defence  (d);  but  if  the  Defendant  to  a  Bill  to  restrain 
Proceedings  at  Law  resides  abroad,  when  the  Plaintiff  ap- 
plies for  the  Injunction,  he  must  by  Affidavit  support  the 
material  Facts  in  the  Bill(i).  The  common  Injunction 
does  not  as  of  course  restrain  a  Party  from  proceeding 
either  in  the  SpirUualCourt  (/)  or  the  Admiralty  Court  (g)z 
to  stay  Proceedings,  a  Special  Application  is  required;  and 
in  the  Petty  Bag  Proceedings,  by  scire  Jacias,  or  Suits  by 

(a)  2  Madd.  Rep.  181.  (c)  1 1  Vea.  567. 4  Ves.  359. 

(6)  3Bro.CC.  372.   2Cok,  {/)  1  P.Wms.300.    fianh. 

268.  27.    3  Atk.  628. 

(c)  3  Men.  304.  (g)  1  P»  Wms.300.    Dxk. 

{d)  3  Men.  225.  223.    Toth.  114.    Amb.  19. 
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* 

or  against  privileged  Officers  and  Ministers  of  the  Court; 
are  stayed  by  Order  made  in  Term,  and  not  at  the 
Sittings. 

The  common  Injunction,  to  restrain  Proceedings  at  Law 
for  want  of  Appearance,  is  obtained  by  Motion  as  of  course, 
without  Notice,  any  Day  in  Term,  or  on  the  Seal  Days 
before  or  after  Term,  by  leaving  an  Affidavit  of  Service  of 
the  Subpoena  with  the  Plaintiff's  Clerk  in  Court,  giving 
Directions  to  issue  an  Attachment ;  but  unless  the  Plaintiff 
is,  from  the  State  of  the  Cause,  in  a  Situation  to  move  on 
the  Seal  Day,  he  cannot  move  at  an  adjourned  Seal  (a).     A 
Motion-Paper,  with  the  Names  of  the  Plaintiff  and  De- 
fendant, must  be  given  to  Counsel,  with  Instructions  to  move 
as  of  course  for  an  Order  for  an  Injunction  to  restrain  Pro- 
ceedings at  Law,  upon  Suggestion  of  Defendant  being  in 
Contempt  to  an  Attachment  for  not  appearing ;  the  Instruc- 
tions, signed  by  Counsel,  must  be  left  with  the  Registrar  to 
draw  up  the  Order,  which  being  passed  and  entered  at  the  Re- 
gister-Office, and  delivered  to  the  Plaintiff's  Clerk  in  Court, 
he  will  make  out  and  seal  the  Injunction,  for  which  Purpose, 
in  pressing  Cases,  the  Seal  may  be  opened,  upon  Payment 
of  a  Fee  of  two  Guineas;    but  as  the  Injunction  takes 
effect  from  the  Date  of  the  Order,  and  not  from  the  Time 
of  sealing  the  Injunction  (6),  in  Cases  of  extreme  Urgency 
it  would  be  advisable  to  serve  the  Order  upon  the  De- 
fendant's Attorney  in  the  Action,  and  also  upon  his  Agent 
in  Town,  by  delivering  to,  and  leaving  with  each  of  them 
personally,  or  with  their  managing  Clerks  at  their  respec- 
tive Offices  of  Business,  a  Copy  of  the  Order,  shewing 
the  original  Order  passed  and  entered   at   the  Time  of 
Service  (c) ;  and  in  like  Manner  with  all  convenient  Dis- 
patch,   the  Injunction  must  be   personally  served  upon 
the  Party  (d),   and  upon  his  Attorney  and   Agent,    by 
delivering  to,  and  leaving  with  each  of  them  a  correct 
Copy  of  the  Injunction,    shewing    the    Original    Writ, 
under  Seal  at  the  Time  of  Service,  but  the  Party  serving  it 

(a)  5  Madd.  45.  (c)  1 9  Ves.  380, 

(6)  3  Madd,  220.  (d)  Ua.  &  Wa.  376. 
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is  not  obliged  to  deliver  the  Writ  to  be  compared  with 
the  Copy  served,  nor  would  it  in  many  Cases  be  safe  to  do 
so  (a) :  but  personal  Service  may  be  dispensed  with  under 
Circumstances,  and  an  Order  obtained  substituting  a  Ser- 
vice at  the  Defendant's  last  Place  of  abode,  or  upon  Us 
Clerk  in  Court,  or  Attorney  (6) :  where  a  Party,  or  his 
Attorney  or  Solicitor  is  in  Court,  and  hears  the  Order  for 
the  Injunction  made,  he  is  as  much  bound  as  if  he  had 
been  served  with  the  Writ  (c) ;  and  Lord  Eldon  has  not 
only  followed  this  Course  of  Practice,  but  has  extended 
it  as  well  to  the  Case  of  a  Party  actually  present  in  Court, 
hearing  the  Motion,  as  alBO  to  a  Person  walking  out  of 
Court  before  the  Order  is  pronounced,  and  to  a  Party 
standing  outside,'  and  informed  by  an  Eaves-dropper,  who 
heard  the  Order  made  (d) ;  but  (continues  his  Lordship,)  a 
Solicitor,  so  intimating  without  Foundation,  would  be 
liable  to  Damages,  or  Indictment,  and  to  be  struck  off  the 
Roll  (*). 

If  the  Defendant  or  his  Attorney  be  served  with  an 
Injunction,  or  with  the  Order  for  the  Injunction  before  the 
Writ  has  been  sealed,  or  by  any  Means  be  affected  with 
Notice  of  an  Injunction  having  issued  (/),  previous  to  the 
Commencement  of  an  Action  at  Law,  or  before  a  Declara- 
tion has  been  filed  or  delivered,  (the  Injunction  taking 
effect  from  the  Date  of  the  Order  (g),)  the  Injunction 
stays  all  further  Proceedings  at  Law  (A) ;  the  subsequent 
Arrest  of  the  Plaintiff  in  Equity  (i),  or  the  Delivery  of  a 
Declaration,  have  been  held  to  be  Breaches  of  the  Injunc- 
tion (£),  and  so  Proceedings  on  the  Bail-bond,  or  against  the 

{a)  2  Ch.  Ca.  203.  Eden.  18  Ves.  522.  2  Ja.  and 
Inj.  66.  Wa.  264. 

(b)  10  Ves.  202.  1.  Ja.  and         (g)  3  Madd.  320. 

Wa.  643.     14  Ves.  206.  (A)  iO  Ves.  452.     18  Ves. 

(c)  3  Atk.  567.  488. 

(<*}  14  Ves.  136. 18  Ves.  322,         (i)  16  Ves.  144. 

(e)  2  Ves.  and  Bea.  352.  (*)  3  P.  Wms.  M7.  1  Mai 

(/)  3  Atk.  567. 14  Ves*  136.     3.    2  Ves.  and  Bea.  350. 
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Sheriff  (a)  ;  ruling  the  latter  to  bring  in  the  Body,  after 
Bail  excepted  to,  previous  to  the  Injunction  (&),  or  to  pay  % 
over  the  Money  levied  (c),  have  been  so  considered  ;  but 
where  a  Declaration  has  been  delivered  in  an  Action  pre- 
vious to  the  Injunction,  the  Plaintiff  at  Law  may  call  for  a 
Plea,  and  for  want  of  it  sign  interlocutory  Judgment,  and 
go  on  to  ascertain  his  Damages ;  or  if  the  Cause  is  at  issue, 
go  on  to  Trial ;  or  if  a  Verdict  has  been  obtained,  proceed 
to  Judgment,  and  affirm  if  Error  has  been  brought, 
the  Injunction  restraining  Execution  only  (tf).  Where  an 
Injunction  has  been  obtained  upon  a  Bill  filed  after  Exe- 
cution executed,  the  Goods  not  being  out  of  the  Hands  of 
the  Sheriff,  and  he  proceeds  to  sell  without  Process,  he 
cannot  pay  the  Money  to  the  Defendant,  but  will  be  ordered 
to  pay  it  into  Court  (e) :  Lord  Thurlow  held  that  where 
an  Injunction  had  been  obtained  even  after  Execution  exe- 
cuted, that  it  was  a  Breach  of  the  Injunction  to  call  upon 
the  Sheriff  to  pay  over  the  Money,  and  Lord  Eldon  has  held 
that  if  the  Sheriff  voluntarily  paid  over  the  Money,  the 
Party  receiving  it  would  be  ordered  topayitintoCourt(/); 
but  that  in  Special  Cases  the  Court  will  stay  the  Money 
in  his  Hands  (g) ;  the  Practice  formerly  of  making  the 
Sheriff  Party  by  original  or  supplemental  Bill,  having 
been  disused  (A)  :  where  the  Plaintiff  in  Equity  had  been 
taken  in  Execution,  and  discharged  out  of  Custody  by  a 
Judge's  Order,  upon  payment  of  the  Money  levied,  into 
the  hands  of  the  Master ;  and  the  Plaintiff  afterwards  ob- 
tained the  common  Injunction ;  on  Motion  to  dissolve  the 
Injunction,  the  Plaintiff  was  allowed  to  apply  to  the  Court 
of  Law  to  have  the  Money  paid  over  upon  the  Terms  of 

(a)  Ambl.32.    17  Ves.  385.  (*)  3  Men.  234.  Dick.  549. 

1  Ves.  and  Bea.  19.  2  Ves.  and  Bea.  41. 

(*)  16  Ves.  141.  {f)  Ibid. 

(e)  2  Anst  556. 3  Meri.  234.  (g)  2  Swanst.  549. 

(d)  16  Ves.  141.2  Ves.  and  (A)  3  Meri.  235. 
Bea.  41. 
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paying  it  into  the  Bank  to  abide  the  Event  (a)  ;  and  where 
Judgment  has  been  entered  against  two  Obligors,  on  a 
joint  and  several  Bond,  and  an  Injunction  has  been  obtained 
by  one ;  Execution  issued  against  both,  with  Instructions 
to  take  only  one,  has  been  held  not  a  Breach  of  the  Injunc- 
tion (6) :  so  issuing  a  scire  facias  against  an  Executor 
upon  a  Judgment  de  bonis  testatoris  quando9  &c  (c).  The 
common  Injunction  to  restrain  Proceedings  at  JLaw  does 
extend  to  distress  for  Rent  (d). 

Where  the  Injunction  has  not  been  obtained  in  Time  to 
prevent  the  Defendant  from  proceeding  to  Trial,  in  an 
Action  previously  commenced ;  the  Court  will  extend  the 
Injunction  to  stay  Trial  until  a  full  Answer  has  come  in, 
or  until  the  Return  of  a  Commission  for  the  Examination 
of  Witnesses  abroad  (e\  upon  special  Application  with 
Notice,  supported  by  the  Plaintiff's  Affidavit,  that  the  Dis- 
covery he  expects  from  tlie  Defendants  Answer  will  be  ma- 
terial to  his  Defence^  and  that  the  Defendants  Answer, 
together  with  other  Evidence  to  be  adduced,  will  constitute  a 
good  Defence  at  Law  (/).  And  the  Court  has  considered  the 
Affidavit  as  one  of  those  which  cannot  be  answered,  and 
allowed  it  to  be  read,  though  filed  only  the  Day  before 
the  Application  (g) ;  but  the  Court  refused  to  extend  an 
Injunction  to  stay  Trial,  upon  Motion  made  immediately 
before,  or  during  the  Assizes,  at  which  the  Action  was  to  be 
tried  (A) ;  where  Laches  in  the  Party  was  shewn  it  was 
refused  with  Costs  (t).  It  may  be  proper  to  remark,  that 
an  Order  for  the  common  Injunction,  and  to  extend  it  to 
stay  Trial,  cannot  be  applied  for  at  the  same  Time,  nor  at 


(a)  2  Swanst.  560.  (/)  16   Vcs.  228.     Eden. 

(b)  1  Ves.  and  Bea.  16.  Inj.  84, 

(e)  3  P.  Wm.  1 46.  (g)  8  Ves.  46. 

id)  1  J.  and  Wa.  392,  (h)  13  Ves.  454.  1  SwipsC 

(<?)  7  Bro.   P.  C.  245.  2     204. 

Swanst.  258.  (j)  3  Madd.  102. 
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the  tome  Seal,  when  the  common  Injunction  is  moved  (a)f 
but  under  Circumstances,  an  Injunction  to  stay  Trial  has 
been  granted  in  the  first  Instance ;  where  a  Demurrer  had 
been  filed,  and  over-ruled,  and  the  Argument  postponed 
by  Defendant's  Counsel,  so  as  to  deprive  the  Plaintiff  of  the 
Opportunity  of  obtaining  the  common  Injunction,  and  the 
Extension  of  it  in  Time  to  stay  Trial;  and  the  Office  Copy 
of  the  Answer  could  not  be  procured  early  enough  to 
produce  in  Evidence :  upon  special  Application  to  restrain 
the  Defendant's  proceeding  to  Trial,  Lord  Eldon  made 
the  Order  (b) :  and  after  a  Decree  for  the  Administration  of 
Assetts,  Creditors  have  been  restrained  by  Injunction 
from  proceeding  to  Trial,  without  the  usual  Affidavit  (c)  ; 
but  it  may  be  proper  to  observe  that  an  Answer  filed 
previous  to  the  Application,  is  an  Objection  to  the  Motion ; 
but  if  excepted  to,  upon  Defendant's  Submission,  the  Order 
will  be  made :  an  insufficient  Answer  being  considered  as 
no  Answer  (d).  And  the  Answer  of  one  where  there  are 
several  Defendants,  will  not  be  sufficient  to  discharge  the 
Order  to  extend  the  Injunction  (e)  :  an  Order  to  stay  Trial 
is  not  usually  discharged,  and  the  Injunction  dissolved  so 
far  only  as  it  extends  to  stay  Trial,  distinct  from  an  Order 
to  dissolve  the  original  Injunction,  which  if  dissolved  draws 
after  it  the  Order  to  stay  Trial  (/),  but  a  special  Injunc- 
tion after  Answer,  restraining  Trial  till  further  Order,  has 
been  dissolved  so  far  only  as  it  extends  to  stay  Trial  (g). 

The  Defendant  upon  filing  his  Answer,  and  payment  or 
tender  of  the  Costs  of  Contempt  to  the  Plaintiff's  Clerk  in 
Court,  may  immediately  apply  by  Motion  as  of  course 
without  Notice,  any  Day  in  Term,  or  at  the  Sittings 
before  or  after  Term,  to  dissolve  the  common  Injunction, 
and  the  Court   will  entertain  the  Application  even  after 

(a)  3  Bro.   C.  C.  87.  10         (d)  1  Ves.  and  Bea.  366. 
Ves.  450.  (e)  19  Ves-  83. 

(b)  3  Meri.  229.  n.  (/)  2  Vca.  and  Bea.  40. 

(c)  3  Bro.  C.  C.  23.  (g)  1  Swanst  228. 


/ 
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a  Rule  to  produce  Witnesses  (a):  but  generally  where 
there  are  more  Defendants  than  one,  the  Court  will 
not  dissolve  the  Injunction  till  all  have  answered  (ft). 
Lord  Eldon  dissolved  an  Injunction  against  a  Verdict 
in  a  joint  Action,  as  against  those  Defendants  who 
had  answered,  but  not  as  against  all  the  Defendants, 
pending  Exceptions  to  the  Answers  of  the  others  (r); 
where  Cestui  que  Trust  and  Trustee  were  co-Defendants, 
the  Refusal  of  the  latter  to  answer  was  held  to  be  no  Ob- 
jection to  dissolving  the  Injunction  as  to  the  Cestui  que 
Trust  (d).  An  Author  of  great  practical  Knowledge  lays  it 
down  generally,  that  a  Plea  allowed  is  a  full  Answer,  and 
that  Defendant  may  apply  to  dissolve  absolutely  in  the  firat 
Instance  (e) :  but  a  Work  of  considerable  Authority  states 
that  where  a  Plea  is  allowed  the  Injunction  is  ordinarily  at  an 
end,  but  not  always,  and  that  an  Injunction  is  not  absolutely 
dissolved  upon  the  Allowance,  but  only  nisi>  for  that  some 
Equity  may  be  shewn  to  continue  it  (/).  Where  a  Plea  is 
ordered  to  stand  for  an  Answer  with  Liberty  to  except, 
the  Defendant  upon  putting  in  an  Answer,  must  obtain  an 
Order  nisi,  and  proceed  to  make  it  absolute  (g).  An  Order 
to  dissolve  an  Injunction  generally,  draws  after  it  an  Order 
extending  the  Injunction  to  stay  Trial  (A),  but  a  special  In- 
junction  obtained  after  Answer  restraining  Trial  till  further 
Order,  has  been  dissolved,  so  far  as  it  extends  to  stay  Trial 
only  (t).  Where  an  Injunction  has  issued  irregular^,  it 
may  be  discharged  on  Motion,  but  any  Act  founded  on  it 
would  be  a  Waiver  of  the  Irregularity ;  and  so  a  Defect  in 
the  Injunction,  by  putting  in  an  Answer  and  moving  to 
dissolve;  but  an  Application  for  Time  to  answer,  is  not  a 

(*)  Dick.  684.    2  Ves.  &         (*)  Dick.  537. 
Bea.  42.  ( / )  Prac.  Reg.   Wy.    EtL 

(6)  Prac.    Reg.   Wy.   234.  242. 
Barnard,  352.  (g)  Mos.  1 98. 

(c)  1  Ves.  &  Bea.  497.  (A)  2  Ves.  &  Bea.  4 1. 

(rf)  Mo*.  355.  (t)  1  Swans*.  228. 
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Waiver  of  the  Irregularity  (a).  To  dissolve  the  common 
Injunction,  Instructions  must  be  given  to  Counsel  to  move 
the  Court,  without  Notice  for  the  usual  Order  to  dissolve 
the  Injunction,  which  the  Court  will  grant  as  of  course, 
unless  Cause  to  the  Contrary  be  shewn,  on  the  Day  in  the 
Order  mentioned ;  the  Brief  signed  by  Counsel  must  be  left 
with  the  Register,  and  the  Order  to  shew  Cause  drawn  up, 
passed,  entered,  and  served  upon  the  Plaintiff's  Clerk  in 
Court :  if  Cause  is  to  be  shewn  upon  the  Merits,  a  Brief  of  the 
Bill  and  Answer  with  proper  Instructions,  and  a  Copy  of  the 
Order  annexed,  must  be  prepared  and  delivered  to  Counsel 
previous  to  the  Day  appointed  by  the  Order,  and  an  Office 
Copy  of  the  Affidavit  of  Service  of  the  Order  should  not  be 
forgotten  in  shewing  Cause  on  the  Merits,  or  the  Equity 
confessed  in  the  Defendant's  Answer;  the  Plaintiff  usually 
selects  such  Parts  of  the  Answer  as  he  conceives  supports 
the  Injunction,  the  general  Rule  is,  to  allow  nothing  to  be 
read  but  wJtat  appears  on  the  Face  of  the  Answer ',  unless  in 
a  Case  of  Waste :  if,  says  Lord  Eldon,  the  Answer  denies  all 
the  Circumstances  upon  which  the  Equity  is  founded,  the 
Rule  is  to  give  Credit  to  the  Answer,  and  if  five  hundred 
Affidavits  are  filed,  not  only  by  the  Plaintiff,  but  by  as 
many  Witnesses,  no  ofie  can  be  read  for  the  Purpose  of 
dissolving,  or  not  reviving  the  Injunction,  unless  in  a  few 
excepted  Cases  (A).  Affidavits  have  been  admitted  in 
support  of  Allegations  neither  admitted  or  denied,  but  never 
in  Contradiction  to  Assertions  positively  made  by  the  An- 
swer (c).  An  Answer  admitting  a  written  Agreement,  but  in- 
sisting that  it  was  contrary  to  the  Intention  of  the  Parties,  was 
not  allowed  to  have  any  Weight  in  resisting  an  Injunction  (d)9 
but  an  Answer  of  one  Defendant  referring  to  the  Answer 
of  a  co-Defendant,  has  been  allowed  to  be  read  upon  a 
Motion  for  an  Injunction  (e) :  if  the  Plaintiff  should  not 

(  a  )  2  Ves.  22.    Barnard,         (c)  1  Men.  499.  3  Men.  11. 
27.     Eden.  Inj.  88.  (<0  4  Madd.  Z55. 

(b)  8  Vcs.  33.  (e)  1  P.  Wins. 31 1 . 
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be  sufficiently  prepared  on  the  Day  for  shewing  Cause,  the 
Time  is  usually  enlarged,  until  the  next  Day  of  Mo- 
tions (a),  upon  the  Plaintiff  undertaking  not  to  except,  but 
to  shew  Cause  on  the  Merits.  And  on  a  Motion  to  dissolve 
made  at  the  last  Seal  after  Trinity  Term,  Cause  will  be  or- 
dered to  be  shewn  amongst  the  Petitions  during  the  then  Sit- 
tings (6) ;  the  Order  made  on  the  Motion  for  dissolving  or 
continuing  the  Injunction  must  be  drawn  up,  passed,  and 
entered  usually  by  the  Party  in  whose  Favour  it  operates, 
and  served  upon  the  adverse  Clerk  in  Court,  and  where 
necessary  upon  the  Attorney  in  the  Action. 

The  Plaintiff  may  also  shew  a  Reference  of  the  Answer 
for  Impertinence  or  Scandal,  as  Cause  against  dissolving 
the  Injunction  (c) :  with  this  Distinction,  that  a  Reference 
for  Scandal  is  not  like  a  Reference  for  Impertinence,  waived 
by  a  subsequent  Reference  for  Insufficiency :  it  does  not 
seem  necessary  that  an  Order  of  Reference  should  be  ob- 
tained previous  to  the  Time  for  shewing  Cause;  the  Court 
will  allow  a  Motion  for  the  Reference  at  the  Time  of  shew- 
ing Cause,  and  the*  Court  will  not  presume  Delay  in 
drawing  up  the  Order,  but  if  any  occurs,  the  Defendant 
must  complain  to  the  Court  (d);  the  Plaintiff"  upon  this 
Reference  is  usually  put  under  Terms  of  obtaining  the 
Report  in  four  Days(^),  or  a  Week(/):  and  if  not 
obtained  within  that  Time,  the  Injunction  is  dissolved  of 
course  (g) ;  but  the  Time  may  be  enlarged  by  Consent, 
or  upon  Application  to  the  Court.  If  the  Master  re- 
ports the  Answer  not  impertinent,  the  Injunction  is  gone, 
and  Exceptions  to  his  Report  cannot  be  shewn  as  Cause 
against  dissolving  the  Injunction  (A) :  nor  if  reported 
impertinent  is  it  necessary  to  have  the  impertinent  Matter 

(«)  5  Ves.  552.  Prac.  Reg.  (<*)  14  Ves.  526. 
Wy.  234.  (e)  4  Madd.  237. 

(«)  5  Ves.  552.  (/)  14  Ves.  534. 

(c)  2  Cox.  24.  12  Ves.  18.  (g)  4  Madd.  237. 
14  Vee.  534.  (A)  Coop.  93. 
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actually  expunged  before  an  Application  is  made  to  dissolve 
the  Injunction,  upon  the  coming  in  of  the  Answer,  though 
Defendant  cannot  move  it  pending  the  Reference  (a).  If 
after  the  Impertinence  is  expunged,  Exceptions  are  taken 
and  disallowed,  the  Injunction  may  be  dissolved  on  Motion 
in  the  first  Instance  without  an  Order  nisi  (6) :  the  Course 
of  Proceeding  upon  Impertinence,  will  be  found  in  the  former 
Part  of  this  Work. 

Exceptions  to  the  Answer  may  be  shewn  as  Cause 
against  dissolving  the  Injunction,  and  it  has  been  generally 
considered  necessary  that  they  should  be  actually  filed  (c), 
but  if  not  actually  on  the  File,  upon  Plaintiff's  undertaking 
to  file  them  immediately,  they  will  be  allowed  (J):  the 
Time  within  which  Exceptions  to  an  Answer  may  be  filed, 
and  the  Course  of  Proceeding  upon  Exceptions,  have  been 
before  treated  of  (e).  The  Order  made  on  shewing  Cause 
directs  the  Plaintiff  to  obtain  the  Master's  Report  in  four 
Days,  but  the  Court  will  in  some  Cases  enlarge  the  Time, 
or  it  may  be  so  by  Consent  (/).  In  strictness,  if  the 
Plaintiff  fails  in  obtaining  the  Report  within  the  four 
Days,  the  Injunction  is  of  course  dissolved  (#),  or  if  the 
Master  reports  in  favour  of  the  Answer,  the  Injunction  is 
ipse  facto  gone%  and  an  Exception  to  the  Master's  Report 
will  not  uphold  it  (A).  But  if  upon  Exceptions  taken  to  the 
Report,  the  Court  should  .afterwards  be  of  Opinion  that  the 
Answer  was  not  sufficient,  the  Plaintiff  may  move  to  revive 
the  Injunction  (i).  Where  the  Master  reports  the  Answer 
insufficient,  the  Course  is  to  continue  the  Injunction  as  if 
no  Answer  had  come  in,  until  the  Exceptions  are  answered, 
the  Defendant  may  then  move  to  dissolve  the  Injunction : 

(a)  2  Cox.  26.  1 4  Ves.  534.  (/ )  2  Ves.  &  Bea.  40.     1 4 

(6)  2  Ves.  &  Bea.  291.  Ves.  534. 

<c)  Prac.  Reg.  Wy.  241.  (g)  Dick.  292. 

(d)  2  Men.  479.  (h)  2  Ves.  &  Bea.  41.     2 

(«)  Ant  pa.  Men.  479. 

(i)  2  Cox,  428. 
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if  upon  Argument  the  Exceptions  are  allowed,  or  the  De- 
fendant submits  to  answer,  the  Defendant  may  of  course 
obtain  an  Order  to  amend  the  Bill,  and  that  the  Defendant 
may  answer  the  Exception  and  Exceptions  together ;  but  if 
before  the  Order  is  applied  for,  or  drawn  up  and  served,  a 
further  Answer  is  put  in  (a),  the  Order  to  amend  will  be 
refused  or  discharged  (6),  and  the  Injunction  stands  or  falls 
upon  the  original  Bill  and  Answer  (c) ;  but  the  Defendant 
may  move,  upon  the  Application  to  amend,  that  the 
Amendment  may  be  made  in  Ten  Days,  or  the  Order  to 
amend  discharged  (d) ;  pending  Exceptions  to  an  Answer 
to  an  amended  Bill,  a  Motion  to  dissolve  the  Inj  unction 
absolutely  in  the  first  Instance  has  been  refused  (e). 

It  may  be  material  to  remark,  that  an  Injunction  is  never 
continued  to  the  Hearing  as  of  course;  but  where  the  De- 
fendant's Answer  has  not  displaced  the  Plaintiff's  Equity, 
the  Injunction  already  obtained  will  be  continued.  An 
Admission  in  an  Answer,  of  Waste  committed,  or  threatened, 
has  been  held  sufficient  to  continue  the  Injunction  to  the 
Hearing  (/),  and  so  a  Reference  for  Impertinence  (y) ;  but 
in  restraining  Proceedings  at  Law,  if  the  Injunction  is  con- 
tinued, Terms  are  sometimes  imposed  upon  the  Plaintiff,  as 
giving  Judgment  in  the  Action,  with  Stay  of  Execution, 
and  a  Release  of  Errors ;  and  after  a  Verdict  at  Laze,  or  an 
Award)  or  &Sum  sworn  to  be  due  by  the  Answer,  upon  bring- 
ing the  Money  into  Court  (A) :  and  so,  where  the  Defend- 
ant is  abroad,  and  the  Injunction  is  obtained  for  Want  of 
Answer,  the  Court,  upon  Defendant's  Application  before 
Answer,  will  order  the  Money  recovered  by  a  Verdict  to 
be  paid  into  Court  within  a  given  Time,  or  that  the  In- 
junction  be  dissolved  (i) ;    but  it   should  seem   that  an 

fc  (a)  Dick.  255.    1  Ves.  j.  88.  (/)  3  Atk.  485.   Dick.  101. 

(6)  2  Cox,   392.     11  Ves.  (g)  2  Anstr.  591. 

578.  (A)   Prac.  Reg.   Wy.  237- 

(c)  Dick.  255.  240.     1  Cox,  330. 

(d)  1  Sim.  &  Sta.  105.  (i)  2  Bro.  C.  C.  14.  182. 
{e)  2  Mori*  477.  1  Cox,  330. 


AND  REMARKS.  91& 

Affidavit  will  be  required  to  contradict  the  material  Alle- 
gations of  the  Bill. 

It  is  laid  down  in  a  Work  of  considerable  Authority, 
that  if  an  Injunction  has  been  dissolved,  it  may  be  revived 
on  Special  Motion,  upon  sufficient  Cause  shewn  (a).  Where 
the  common  Injunction  had  been  dissolved,  upon  the 
Answer  coming  in,  and  the  Bill  was  amended,  and  De- 
fendant in  Contempt  for  not  answering,  the  Injunction  was, 
upon  Special  Motion,  revived  (6).  So  where  a  Reference 
for  Insufficiency  was  shewn  for  Cause  against  dissolving 
the  Injunction,  and  the  Plaintiff  put  upon  obtaining  th6 
Master's  Report  in  four  Days,  and  failing  to  do  so,  the 
Injunction  was  dissolved;  upon  the  Answer  being  after- 
wards reported  insufficient,  the  Injunction  was  revived  (c) : 
but  an  Injunction  will  not  be  revived  pending  the  Re* 
hearing  of  an  Order,  and  allowing  an  Exception  to  a  Report 
of  the  Insufficiency  of  an  Answer  (d),  nor  upon  the  Report 
of  an  Answer  being  impertinent  (i) ;  nor  will  the  Injunction 
be  revived  as  of  course  upon  amending  the  Bill  where  the 
Injunction  has  dropped,  or  been  dissolved  on  the  Merits* 
or  upon  a  subsequent  Amendment.  In  those  Cases  the 
Application  to  revive  the  Injunction  must  be  special,  upon 
Notice  (f ).  The  Death  of  the  Plaintiff,  in  an  Injunction 
Cause,  abates  the  Suit,  but  the  Injunction  is  not  dissolved; 
the  Course  is  to  move,  on  the  Part  of  the  Defendant,  that  the 
Plaintiff's  Heir  or  Representative  may  revive  the  Suit  within 
a  given  Time,  usually  a  Week,  or  that  the  Injunction  may 
be  dissolved ;  and  if  Defendant  dies  before  a. Decree*  pend* 
ing  an  Injunction,  his  Heir  or  Representative  must-  obtain 
a  similar  Order  upon  the  Plaintiff  (g).     It  has  been  held 

(a)  Prac.  Reg.   Wy.  242.  (d)  1  Ves.  &  Bca.  503. 

Eden.  luj.  119.  (')  4  Madd.  237. 

(J)  2    Men.   476.       Dick.  (/)    2   Vcs.   &  Bea.  102. 

755.  13  Vcs.  323.    2  Ves.  19. 

(r)  4  Madd.  237.      Dick.  (#)  1  Cox,  411.      2  Cox. 

292.  50. 
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not  necessary  upon  an  Abatement  to  file  a  Bill  of  Revivor, 
merely  to  keep  on  foot  a  perpetual  Injunction  (a). 

It  should  not  escape  the  Attention  of  a  junior  Practiser, 
that  an  Injunction  drops  of  course  upon  Amendment  of  the 
Bill  (b) ;  to  keep  the  Injunction  on  foot,  the  usual  Course 
is  to  obtain  an  Order,  upon  Notice,  for  Leave  to  amend 
without  Prejudice  to  the  Injunction  already  granted  {c)\ 
but  an  Amendment  after  Exceptions  allowed,  and  not 
answered,  does  not  affect  an  Injunction  previously  obtained: 
Lord  Eldon  held  it  of  course,  before  a  further  Answer  came 
in  to  move  to  amend,  and  that  Defendant  might  answer  the 
Exceptions  and  Amendments  together,  and  that  the 
Answer  must  come  in  before  an  Application  could  be  made 
to  dissolve  the  Injunction  (d) :  and  under  Circumstances, 
though  rarely,  a  re-Amendment  has  been  allowed,  upon 
Affidavit  dearly  and  positively  ascertaining  its  Nature, 
and  that  the  Plaintiff  had  not  a  Knowledge  of  the  Facts 
proposed  to  be  introduced  by  Amendment,  so  as  to  have 
been  able  to  bring  them  on  Record  sooner  (r).  In  one 
Case  the  Court  required  the  proposed  Amendments  to  be 
stated,  to  see  whether  they  were  material,  and  if  material, 
to  be  shewn,  by  clear  and  positive  Affidavits,  that  they  re- 
lated to  Facts  of  which  the  Plaintiff  had  not  a  sufficient 
Knowledge  to  put  them  upon  the  Record  sooner  (/) ;  but 
an  Injunction  obtained  on  such  Affidavits,  and  in  Default  of 
answering,  may  be  controverted  by  Defendant  before 
Answer,  upon  Affidavit  falsifying  the  Statements  in  the 
Plaintiff's  Affidavit  (g).  After  an  Answer  not  excepted  to, 
Liberty  to  amend,  without  Prejudice  to  the  common  In- 
junction, has  been  refused  with  Costs  (A) :  so,  pending 
Exceptions  to  the  Answer,  it  would  be.irregular,  till  they 

(a)  Dick. 471.  2  Ves.j.316.         (<?)  3  Ves.  &  Bea.  144. 

(b)  2  Ves.  &  Bea.  102.  (f  )  3  Ves.  &  Bea.  148. 

(c)  3  Madd.  475.  (g)  2  Meri.  479. 

(d)  3  Men.  465.     1  Madd.         (ft)  2  Yes.  &  Bea.  33a 
R.  449. 
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are  disposed  of  (a).     The  Order  to  amend  does  not  pre* 
•     vent  the  Injunction  being  extended  to  stay  Trial. 

Injunctions  founded  upon  Special  Orders,  are  termed  Spe- 
cial Injunctions  i  to  restrain  Waste,  or  other  immediate  and 
irreparable  Injury,  they  are  granted  upon  Motion  and  Certi* 
ficate  of  the  Bill  being  filed,  supported  by  Affidavits  verifying 
the  Allegations  in  the  Bill,  and  other  material  Facts  and  Ch% 
cumstances.  To  restrain  Proceedings  at  Law,  they  are  issued 
ex  parte  in  those  Cases  only  where  the  Party  has  not  had  an 
Opportunity  of  obtaining  theCommon  Injunction,  as  on  Judg. 
xnents  on  Warrant  of  Attorney  and  the  like :  and  sometimes 
upon  Special  Notice,  and  Affidavit  of  the  material  Facts  (6), 
In  the  Vacation  when  the  Court  is  not  sitting,  they  are  granted 
upon  Petition  and  Affidavit  with  a  Certificate  of  the  Bill 
being  filed  (c) ;  formerly  the  Course  was  not  to  serve  a 
Subpoena  (d),  but  recently,  Lord  Eklon  has  held  it  neces- 
sary that  a  Subpoena  should  be  served  previous  to  the 
Application  (e) ;  the  Statute  of  Ann,  allows  a  Subpoena  to 
Issue  upon  an  Injunction  Bill  to  stay  Waste,  or  to  restrain 
Proceedings  at  Law,  before  the  Bill  is  filed ;  but  generally 
after  an  Appearance  a  Special  Notice  of  Motion  for  an 
Injunction,  must  be  given  (f)  ;  in  Cases  in  the  nature  of 
Waste,  an  Order  for  an  Injunction  will  be  granted 
upon  an  ecc  parte  Application  after  Appearance,  but  if 
the  Fact  of  Appearance  is  not  stated  it  will  be  dis- 
charged (g).  An  Appearance  only  the  Day  before  the 
Motion,  will  not  prevent  the  Injunction,  but  it  seems  to  be 
different  if  the  Appearance  had  been  long  enough  to  have 
enabled  the  Plaintiff  to  give  Notice  (A).  The  Affidavit  upon 
which  the  Plaintiff  applies  for  the  Injunction  must  set  out 
his  Title  particularly  (£) :   it  should  also  state  some  actual 

va)  2  Sch.  &  Lefr.  515.  (e)  16  Vos.  338. 

(6)  3  Meri.  226.  m  (/)  2  Ves.  112. 

(c)  Prac.  Reg.    Wy.    252.  (g)d  MerL  1. 

1  Bro.  C.  C.  166.  (h)  15  Ves.  605. 

(d)  3  Bro.  C.  C.  476,     2         (i)  1  Bro.  C.  C.  57. 
Anstr.  851. 

Vol.  I.  Si 
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Violation  of  his  Right,  some  Fact,  as  the  cutting  down  or 
marking  Timber,  or  the  sending  a  Surveyor,  or  9ome  weft- 
founded  Threat  (a),  or  a  reasonable  Ground  of  Apprehen- 
sion, not  merely  an  Intention  to  commit  Waste;  and  the 
Order  for  the  Injunction  usually  restrains  the  Party  till  An- 
swer or  further  Order  (ft).  An  Author  of  distinguished  Merit 
observes,  that  there  are  few  Points  of  Practice  more  satis- 
factorily established  than  that  of  the  Plaintiff's  Right  to 
read  Affidavits  upon  a  Motion  to  dissolve  an  Injunction  m 
contradiction  to  Defendant's  Answer  (c)  ;  laying  down  as 
a  Rule,  to  which  there  is  no  Exception,  that  in  moving  to 
dissolve  an  Injunction  to  stay  Proceeding*  at  Law,  Affida- 
vits are  never  permitted  to  be  read  in  contradiction  to  the 
Answer.  To  dissolve  or  continue  Injunctions  to  stay 
Waste,  or  Acts  in  Nature  of  Waste,  the  Court  is  equally 
strict  in  not  allowing  Affidavits  in  contradiction  to  the 
Answer  in  support  of  the  Plaintiff's  Title :  but  as  to  Fart* 
of  Waste,  they  are  allowed  (d),  and  in  Cases  of  PartnerAip, 
as  to  Exclusion  or  Mismanagement  (e) ;  and  Affidavits  of 
Facts  have  been  received  where  Defendant  having  ob- 
tained Time  to  file  Affidavits,  puts  in  an  Answer  instead; 
the  Answer  has  been  considered  as  an  Affidavit,  and  the 
original  Affidavit  in  contradiction  has  been  allowed  (/)- 
An  Injunction  obtained  on  Affidavits  filed  before  the  Answer, 
may  be  sustained  by  subsequent  Affidavits :  but  mi  Iajmc-. 
tion  cannot  be  originally  obtained  upon  Affidavits  filed 
after  the  Answer  (g)9  though  it  may  upon  Acts  dose 
subsequently :  and  Affidavits  may  be  read  on  the  Part  of  the 
Defendant  in  opposition  to  the  Plaintiff's  Affidavits  in  con- 
tradiction to  the  Answer  (A).    Upon  the  Motion  to  dissolve 

(a)  5   Ves.   688.      7   Ves.  (e)   19  Ves.    148.   n.     1* 
309.  417.     11  Ves.  54.  Ves.  49. 

(b)  Eden.  Ipj.  326.  (/)  19  Ves.  350. 

(c)  Ibid.  (g)  1  Swanst  252.   3  Mm 

(d)  2  Bro.  C.  C.  88.     1  Cox.  10. 

263,  (h)  19  Ves.  154. 
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the  Injunction,  it  will  be  dissolved  absolutely,  or  continued 
to  the  Hearing ;  (and  where  necessary,  subject  to  an  Ac- 
count) in  some  Cases  an  Issue  on  an  Action  is  directed,  or 
a  Case  for  the  Opinion  of  the  Judges ;  but  although  the 
Judge's  Certificate  is  against  the  Plaintiff's  Title,  the  Cause 
must  proceed  to  a  Hearing :  an  Application  to  Dismiss  the 
Bill  has  been  refused  (a) ;  an  Admission  in  the  Answer, 
of  Waste  committed,  or  threatened,  will  sustain  the  Injunc- 
tion till  the  Hearing  (6). 

In  whatever  Terms,  says  an  Author  of  Merit  (c), 
an  Injunction  may  be  directed,  it  is  never  dissolved,  but 
by  Motion  in  open  Court;  but  occasionally,  in  extremely 
pressing  Cases,  the  Lord  Chancellor  has  in  the  Vacation 
appointed  a  special  Hearing  at  his  House. 

To  obtain  a  Special  Injunction  after  Appearance,  Notice 
of  Motion  must  be  served  two  Days  previously  upon  the 
Defendant's  Clerk  in  Court,  and  the  Affidavits  (if  any)  hi 
Support  of  the  Application,  and  of  the  Service  of  Notice, 
must  be  filed  in  due  Time  at  the  Affidavit  Office,  and 
Copies  of  the  Former  taken  to  read  in  Court ;  a  Brief  of  the 
Bill  and  Affidavits,  and  of  the  Answer,  if  it  has  come  in,  must 
be  prepared,  and  with  a  Copy  of  the  Notice,  and  proper  In- 
structions given  to  Counsel  to  move  for  the  Injunction ;  when 
the  Motion  comes  on  the  Solicitor  must  attend  the  Court  with 
a  Copy  of  the  Bill,  and  Office  Copies  of  the  Affidavits  and 
the  Motion ;  and  if  the  other  Side  do  not  appear,  Service  of 
the  Notice  must  be  proved  by  the  Office  Copy  of  the  Affi- 
davit of  Service.  If  the  Court  makes  an  Order  for  the  In- 
junction, the  Brief  must  be  taken  to  the  Register  Office, 
and  the  Order  drawn  up,  passed,  and  entered  there,  must 
be  left  with  the  Plaintiff's  Clerk  in  Court,  with  Instructions 
to  make  out  and  seal  the  Injunction. 

In  the  Vacation  when  the  Court  is  not  Sitting,  immedi- 
ately upon  the  filing  the  Bill,  the  Injunction  may  be 
obtained  on  Petition  supported  by  Affidavit  of  the  Allega- 
tions in  the  Bill,  and  the  Six  Clerk's  Oitificate  of  the  Bill 

(o)  3  Atk.  485.      (b)  ]  Swansf.  560,     (c)  Eden.  Tnj.  326*. 

3b2 
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being  filed  ;  the  Six  Clerk's  Certificate  must  be  procured 
irom  the  Petitioner's  Clerk  in  Court,  and  a  Petition  stating 
very  fully  the  material  Allegations  in  the  Bill,  and  praying 
the  requisite  Injunction,  must  be  ingrossed  and  left  with 
the  Lord  Chancellor's  Secretary,  at  his  Office  in  Lincoln's 
Inn  Fields,  annexing  thereto  the  Six  Clerk's  Certificate, 
accompanied  by  confirmatory  Affidavits  in  support  of  the 
Petition  sworn  at  the  Public  Office  in  Town,  or  before  a 
Master  Extra  in  the  Country,  expressing  in  strong  and 
pointed  Terms,  and  verifying  the  Charges  and  Statements 
in  the  Bill ;  and  as  the  Applicant  is  intitled  to  have  the 
Petition  answered  the  very  Day  it  is  presented  to  the  Secre- 
tary (a) ;  the  Petition  with  his  Lordship's  Order  thereon, 
must  be  immediately  carried  to  the  Register  Office,  and  the 
Order  drawn  up,  passed,  and  entered  there,  and  left  with 
the  Party's  Clerk  in  Court  to  make  out  and  seal  the  In- 
junction,  and  if  from  the  Urgency  of  the  Matter  in  dispute, 
it  may  be  expedient  to  open  the  Seal,  it  may  be  done,  upon 
payment  of  an  extra  Fee  of  two  Guineas. 

An  Injunction  must  be  personally  served  upon  the  Party, 
his  Attorney,  or  Solicitor,  and  in  cases  of  Waste  or  irrepar- 
able Mischief  or  Injury  upon  his  Servants,  Workmen,  and 
Agents,  and  all  Persons  concerned,  by  delivering  to,  and 
leaving  with  each  of  them  a  correct  Copy  of  the  Writ, 
shewing  the  original  Injunction  under  Seal  at  the  Time  of 
each  respective  Service;  but  under  Circumstances,  the  Court 
will  by  Order  upon  Motion  and  Affidavit,  dispense  with  per- 
sonal Service,  by  directing  a  Copy  to  be  left  at  the  Party's 
Dwelling,  or  last  Place  of  Abode  (b).  If  a  Party  is  present 
when  the  Order  is  made,  or  withdraws  previously  before 
pronounced,  he  will  be  in  Contempt  for  non-obedience:  in 
an  extreme  Case,  it  might  be  adviseable,  to  serve  a  Party  in 
the  Cause  with  a  Copy  of  the  Petition,  with  his  Lordship's 
Order  thereon,  or  more  regularly,  with  the  Order  for  the 
Injunction,  followed  up  by  Service  of  the  Injunction  when 

O)  3  Men,  15.  (b)  j  4  Ves.  206.     I  Jo,  aad  Wa.  643. 
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•fcealed ;  by  a  recent  Decision,  if  a  Party  has  been  informed  oif 
an  Order  for  an  Injunction  against  him,  however  loose  the  In- 
formation, even  from  an  Eaves-Dropper,  it  would  be  sufficient 
to  put  him  to  a  Denial  of  the  Fact  of  Infprmation  (<r) ;  on 
the  other  Hand,  where  an  Insolvent  Court  Attorney  cor- 
ruptly and  falsely  intimated  that  an  Order  had  been  made, 
Lord  Eldon  held  that  he  was  liable  to  be  struck  off  the  Roll, 
to  Damages,  and  to  an  Indictment  for  a  Misdemeanor  (b). 

It  remains  to  subjoin,  that  an  Injunction  is  an  Order  of 
the  Court*  and  however  erroneously  or  improperly  issued, 
must  be  obeyed  (c) ;  if  after  regular  Service  of  the  Injunc- 
tion, the  Defendant  or  his  Attorney,  or  Solicitor,  or  his 
Agents,  Servants,  or  Workmen,  in  violation  of  the  Injunc- 
tion, do  any  Act  they  were  enjoined  from,  it  is  a  Breach  of 
the  Injunction,  and  a  Contempt,  which  the  Court  will 
punish  by  Commitment  to  the  Fleet  Prison ;  for  the  latter 
Purpose,  an  Application  must  be  made  by  Motion,  Notice 
*>f  which  must  be  personally  served,  upon  the  Defendant 
and  all  other  Persons  active  in  the  breach  of  the  Injunction; 
personal  Service  of  the  Notice  is  indispensable,  but  if  the 
Party,  or  any  other  Person  in  Contempt  absents  himself  to 
avoid  Service,  the  Court  upon  Motion  and  Affidavit  of  the 
Circumstance  will  dispense  with  personal  Service,  and  by 
Order  substitute  a  Service  by  Copy  left  at  the  Dwelling 
House,  or  last  Place  of  Abode,  shewing  the  original  (d) ; 
to  support  the  Application,  the  Acts  of  the  several  Pap- 
ties  in  breach  of  the  Injunction  must  be  expressly  and 
distinctly  verified  by  Affidavits,  which  must  be  filed  at 
the  Affidavit  Office,  and  Copies  taken  to  read  in  Court; 
a  Brief  of  the  Bill,  Order  and  Affidavits  must  be  given  to 
Counsel,  with  proper  Instructions  to  move  for  the  Com- 
mitment of  the  Parties  in  Contempt,  and  the  Solicitor 
must  be  prepared  with  Office  Copies  from  the  Affidavit 
Office  of  the  Affidavits  in  support  of  the  Motion,  and  of 

(a)  2  Ves.  and  Bca.  319.  (d)  6  Vcs.,488.     1  Ja.  and 

(6)  Ibid.  Wa.  643.     19  Ves.  380. 

(c)  6  Ves.  109.  3  Men.  149. 
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those  filed  on  the  other  Side  in  Answer,  and  also,  of  the 
Affidavit  of  Service  of  the  Notice ;  and  it  may  be  useful  to 
observe,  that  if  the  Injunction  is  required,  the  Motion  can* 
not  be  heard  without  producing  the  original  Writ  {a) ;  and 
upon  hearing  all  Parties,  if  the  Court  should  make  an  Order 
for  Commitment,  the  Brief  must  be  left  with  the  Register,  and 
the  Order  drawn  up,  passed,  and  entered,  with  Instruc- 
tions for  the  Caption,  given  to  the  Lord  Chancellor's  Tip- 
staff, and  he  will  procure  the  Lord  Chancellor's  Warrant 
thereon,  which  he  will  carry  into  .Effect  by  taking  the  Par- 
ties into  custody ;  but  where  the  Breach  is  not  a  wilful,  or 
contemptuous  Violation  of  the  Orders  of  Court,  though  no 
Act  of  the  Parties  would  be  a  Waiver  of  the  Contempt  in- 
curred, the  Court  is  usually  satisfied  by  a  proper  Submis- 
sion, and  Payment  of  Costs  (6),  but  laches  in  a  Party  to 
enforce  the  Order  for  Commitment,  might  be  held  a  Waiver 
of  the  Contempt.  Peers,  and  Persons  inthled  to  privilege 
of  Peerage  or  of  Parliament,  and  Members  of  the  House 
of  Commons,  are  not  liable  to  Commitment;  an  Order  for  a 
Sequestration  (c)  must  be  applied  for,  and  the  Order  drawn 
up,  passed  and  entered,  must  be  left  with  the  Plaintiff** 
Clerk  in  Court,  with  proper  Instructions  to  issue  a  Seques- 
tration, and  the  usual  Proceedings  taken  to  carry  it  into 
effect  (d). ' 

An  Injunction  in  execution  of  a  Decree  is  a  Judicial 
Writ  in  rem,  to  yield  upy  to  quiet,  or  to  continue  the  Posses- 
sion of  Lands  and  Premises  decreed,  similar  in  effect  to  a 
Writ  of  Possession  at  Law  (e);  the  Course  of  Proceeding 
to  obtain  and  execute  this  Process,  as  laid  down  in  a  Work 
of  great  practical  Information,  and  since  followed  (/),  is, 
after  a  personal  or  substituted  Service  of  a  Writ  of  Execu- 

(«)  Ua.  and  Wa.  376.  (<?)  Prac.  Reg.  Wy.  254. 

(b)  3  Men.  149.  17  Ves.  (/)  Dick.  61 7.  1  Bro.C.C. 
385.     16  Ves.  141.  375.     i  Cox.  101.     15  Yes. 

(c)  Dick.  703.  180. 

(rf)  Ant.  pa.  122.  , 
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ticm  of  a  Decree  to  deliver  up  Possession  of  the  Premises  in 
Question,  Demand  made,  and  Refusal  to  obey  the  Writ ; 
upon  Affidavit,  of  the  Facts  and  Circumstances  made  and 
leftVith  the  Clerk  in  Court,  to  Issue  an  Attachment  for  the 
Disobedience,  which  is  not  usually  executed,  but  merely  to 
bring  the  Party  into  Contempt,  and  to  furbish  a  Ground  for 
a  subsequent  Application  by  Motion  without  Notice,  upon 
Affidavit  made  and  filed  of  the  Service  of  the  Writ,  the 
Demand  and  Refusal,  and  the  Contempt  to  an  Attachment, 
for  an  Order  that  an  Injunction  may  Issue  against  the 
Defendant,  and  all  Persons  in  Possession  of  the  Premises 
pursuant  to  the  Decree ;  the  Order  drawn  up,  passed,  and 
entered  at  the  Register  Office,  must  be  left  with  the  Plain- 
tiffs Clerk  in  Court,  to  make  out  an  Injunction,  which 
must  be  personally  served  upon  the  Defendant,  or  any 
other  Person  or  Persons  in  actual  Possession  of  the  Pre- 
mises (a),  and  demand  made  for  delivering  up  of  the  Pos- 
session, and  upon  Refusal  and  Service  verified  by  Affidavit, 
an  Application  of  course  without  Notice  must  be  made  for 
an  Order  for  a  Writ  of  Assistance  to  put  the  Party  into 
Possession,  the  Order  being  drawn  up,  passed,  entered  and 
left  with  the  Clerk  in  Court,  die  Writ  of  Assistance  made 
out  by  him  and  sealed,  must  be  delivered  to  the  Sheriff 
with  Instructions  to  carry  it  into  effect. 

(«)  Dick.  619. 
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The  Writ  of  Ne  Exeat  Regno  is  a  remedial  Proow 
issued  by  Order  without  Notice  (a),  at  the  Discretion  and 
under  the  Seal  of  the  Court,  in  various  Stages  of  a 
Suit  (6),  though  not  prayed  by  the  Bill,  and  before 
Subpoena  served  (c),  to  restrain  a  Party  from  avoiding 
payment  of  a  Demand,  by  withdrawing  himself  (d)  out  of 
the  Jurisdiction  of  the  Court.  The  general  R  ule  is  that 
in  aa  Equitable  Case,  a  Party  cannot  be  held  to  Equit- 
able Bail,  where  in  a  Legal  Case,  he  cannot  be  compelled 
to  give  effectual  Legal  Bail :  there  is  no  Case,  says  Lord 
Eldon,  in  which  you  can  hold  a  Party  to  Bail  in  Equity, 
where  you  might  hold  him  to  Bail  at  Law,  except  on  the 
Balance  of  an  Account  (e).  And  in  Cases  of  Ne  Exeat 
Regno,  a  Court  of  Equity  proceeds  by  analogy  to  the  Pro- 
ceedings at  Law;  in  Cases  of  Legal  Bail,  the  Doctrine 
laid  down  by  a  Gentleman  to  whose  Labours  the  Profes- 
sion is  greatly  indebted,  shews,  that  by  recent  Decisions, 
this  Rule  has  been  broken  in  upon ;  the  Court  has  allowed 
this  Process  to  issue  after  a  Decree  for  Alimony  and 
Costs  in  the  Spiritual  Court  (/)  :  and  the  Court  of 
Chancery  holding  a  concurrent  Jurisdiction  with  Courts  of 
Law,  has  granted  a  Writ  of  Ne  Exeat  Regno  upon 
Balance  of  an  Account,  although  the  Plaintiff  swearing  to 
die  Balance  might  have  Bail  at  Law  (g) ;  but,  says  the 
learned  Author  (A),  with  the  Exceptions  of  Alimony  de- 
weed,  and  Account,  the  general  Rule  is  as  stated. 

(a)  18  Ves.  353.  (J)  7  Ves.  172.       14  Fes. 

(6)  3  P.  Wms.  314.  261. 

(c)  18  Ves. 353.  5  Ves.  96.  (g)  16  Ves.   47L     1    Ves. 

(d)  10  Ves.  164.  and  Bea.  133. 

(«)  I  Turn.  Rep.  103.  (A)  Beam.  Ne.  Ex.  Reg.  34. 
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The  Application  to  obtain  this  Writ,  generally  speak* 
tag,  must  be  supported  by  Affidavit  of  a  clear  equitable 
Debt,  swearing  positively  (a)  to  a  certain  (6)  equitable 
Money  Demand  (c),  stating  the  Facts  on  which  the  Debt 
arises,  and  on  which  the  Debt  is  grounded,  without  en- 
tering into  any  Explanation  whatever  (rf);  however  great, 
observes  the  noble  Judge,  the  Difficulty  may  be  in  com- 
plying with  the  Rule,  the  Affidavit  must  be  as  direct  and 
positive  as  to  the  equitable  Debt,  as  an  Affidavit  of  a 
Legal  Debt  to  hold  to  Bail  (e).  To  this  Rule  a  learned 
Author  lays  down  an  Exception  that  in  a  Bill  for  an 
Account,  it  is  sufficient,  if  the  Plaintiff  swears  to  the  Balance 
as  to  hie  belief  (f) ;  but  although  this  Rule  has  been  ad- 
mitted to  be  as  old  as  Lord  Hardwicke's  Time,  recently 
the  Court  has  intimated,  that  Facts  or  Declarations  as 
the  Ground  of  that  Belief  are  expected  to  be  stated  (g) : 
the  Court  held  itself  not  at  liberty  to  refuse  this  Process  # 
where  the  Affidavit  stated  that  a  positive  Sum  was  due 
upon  Balance  of  Jccount,  and  that  the  Circumstance  of 
the  Defendant  being  a  Foreigner,  was  no  Ground  for 
discharging  it,  although  by  the  Law  of  his  own  Country 
he  was  not  subject  to  Arrest  upon  unliquidated  Balances 
of  Account  (A).  And  where  the  Demand  arises  in  autre 
droit,  as  in  a  Suit  against  an  Executor,  the  Plaintiff  should 
swear  either  positively  or  to  the  be&t  of  his  Knowledge  or 
Belief,  that  Assets  had  come  to  the  Defendant's  Hands  (t)  ; 
and  the  Facts  of  the  Defendant's  Intention  to  go  abroad, 
or  his  Threats,  or  Declarations  to  that  Effect,  or  other 
Circumstances,  shewing  that  Intention,  must  be  positively 

(a)  3  Atk.  501.    3  Bra.  C.  (<?)  10  Ves.  165.     3  Bio.  C. 
C.  370.    5  Ves.  91.  C.  370. 

(b)  1  Atk.  521.     1  Bro.  C.  (/)3  Atk.  501.    8  Ves. 
C.  376.  593.     Beam*  Ne.  Ex.  23, 

(c)  6  Ves.  284,  4  Ves.  591.  (g)  8  Ves.  597. 

3  Bro.  C.  C.  218.  (h)  J  Ja.  and  Wa.  405. 

(d)  2  Atk.  489.       8    Ves.         (i)  2  Ves.  489.        16  Ve* 
597.    1  Ja.  and  Wa.  408.  471. 
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sworn  to  (a) :  it  would  not  be  sufficient  to  shew  that  ano- 
ther Person  had  said  so  (6)  ;  but  it  is  not  absolutely  neces- 
sary that  the  Plaintiff  should  make  the  Affidavit,  or  the 
Party  giving  the  Information  upon  which  the  Plaintiff 
founds  his  belief,  if  it  comes  from  some  of  the  Family  (c) : 
a  general  Affidavit  of  Belief  of  the  Defendant's  Intention 
to  quit  the  Kingdom  is  sufficient,  without  the   Circum- 
stances upon    which   that    Information  is  founded  (d); 
the  Affidavit  will  be  sufficient,  if  it  states  that  the  Debt 
will  be  endangered    by  .  the   Defendant 's    quitting  the 
Kingdom  (e).       It    has    not    been   held    necessary    to 
shew    that   the    Defendant's    Motive    for    quitting     the 
Kingdom    is    to  avoid    the  Process  of   the  Court  (/"); 
usually  the  Application  is  supported  by  Affidavit  of  the 
Sum  due,  but  Lord  Eldon  has  decided  that  the  Admissions 
in  a  Defendant's  Answer  would  do  as  well  as  an  Affi- 
davit (g).     And  a  Master  s  Report  absolutely  confirmed, 
has  been  held  sufficient  without  an]Affidavit  of  the  Debt  (ft): 
where  the  Person  with  whom  the  Debt  was  contracted  has 
become  a  Lunatic,  the  Oath  of  his  Committee  will  be  suffi- 
cient (»).   A  Writ  of  Ne  Exeat  Regno  cannot  be  obtained 
against  an  Attorney,  upon  a  legal  Demand,  on  the  Ground 
that  he  is  Privileged,  and  cannot  be  Arrested  (k) ;  but  the 
Court  has  granted  this  Writ  against  an  Attorney  upon  a 
Sum  reported  to  have  been  overpaid  him  (/).     It  has  been 
granted  against  the  Obligor,  in  a  Bond  to  the  Trustees  of 
his  Marriage  Settlement,  at  the  Suit  of  an  Infant,  the  Ob- 
ject of  the  Trust,  after  the  Death  of  the  Wife,  being  an 
equitable  Debt  (ro)      The  Court  refused  a   Ne  Exeat 

[a)    7  Vos.   410.  417.     8         (/)  8  Ves.  S3.      19   Fes. 

Ves.  567.     J  J   Ves.  54.     16     313. 
Ves.  470.  (g)  5  Ves.  85. 

(6)  7  Ves.  410.  (A)  18  Ves.  353. 

(c)  18  Ves.  855.  ft)  19  Ves. 3 17. 

(d)  5  Ves.  96.  (*)  15  Ves.  444. 
(0  8  Ves.  33,    Beau.  Ne.         (  /)  Pwc  Ch.  171. 

Ex.  28.  (m)  1  Ja.  &  Wa.  605. 
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Regno  to  prevent  an  Irish  Member  of  Parliament  repre- 
senting an  Irish  Borough,  from^going  to  Ireland  (a).  And 
a  Writ  of  Ne  Exeat  Regno  against  a  Feme  Covert  Adminis- 
tratrix cannot  be  sustained  (6) :  nor  where,  after  Costs  had 
been  Taxed,  and  Defendant  was  about  to  leave  the  Coun- 
try, and  fix  his  Residence  abroad,  before  Payment  of  the 
Costs  could  be  enforced,  to  assist  the  Process  of  the  Con- 
tempt (c) :  a  Residuary  Legatee  has  been  refused  a  Writ  of 
Ne  Exeat  Regno  against  a  Debtor  of  the  Testator,  on 
the  Ground  of  Collusion  with  the  Executor  (d). 

The  Writ  of  Ne  Exeat  Regno  may  be  obtained  by  Motion 
in  Court,  or  at  the  Rolls  without  Notice  (e)  to  the  Defendant, 
or  by  Petition  to  the  Lord  Chancellor,  or  to  the  Master  of  the 
Rolls ;  the  Application  in  all  Cases  must  be  supported  by  a 
full  and  positive  Affidavit  (/),  as  well  of  the  Debt,  as  of  the 
Circumstances  on  which  it  arises,  and  of  the  Fact  of  the  De- 
fendant's Intention  to  go  abroad,  or  of  his  Threats  or  De- 
clarations to  that  Effect,  or  of  any  overt  Act  from  which  such 
Intention  can  be  reasonably  inferred  (g),  and  that  the  Debt 
will  thereby  be  endangered  is  sufficient,  without  stating  that 
the  Object  is  to  avoid  the  Demand  or  the  Jurisdiction  of 
the  Court  (A) ;  but  it  does  not  seem  necessary  that  the  Affi- 
davit should  be  made  by  the  Plaintiff,  nor  that  the  Affida- 
vit should  be  made  by  the  Party  giving  the  Information, 
upon  which  the  Deponent  founds  his  Belief,  if  it  comes  from 
Persons  of  the  Defendant's  Family  (•).  Matters  of  Account 
have  been  held  an  Exception  to  the  general  Rule  (&),  in  such 
Case,  swearing  to  Belief  of  the  Balance  due,  has  been  held 
sufficient  (I).  And  against  an  Executor,  the  Affidavit  must 

{a)    1 1  Ves.  43.  (h)  8  Ves.  33.    7  Ves.  417. 

(6)  I  Turn.  Rep.  96.  Beam.  28.     19  Ves.  313. 

(r)  SMadd.  471.  (t)  18  Ves.  355. 

(rf)  1  Ja.  &  Wa.  646.  (*)   3   Atk.  501.    8   V«, 

(e)  18  Ves.  365.  593. 

(/)5  Ves.9l.10Ves.164.  (I)    10  Ves.  165.     1  Ja.  & 

fc)  8  Ves.  597.  Dick.  380.  Wa.  405. 
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be  either  positive,  or  that  to  the  best  of  the  Party's  Know- 
ledge* or  Belief,  Assetts  have  come  to  the  Hands  of  the  Exe- 
cutor (a)  ;  Admissions  in  the  Defendant's  Answer  marie 
read  from  the  Office  Copy  in  support  of  the  Application, 
end  would  be  sufficient  without  an  Affidavit  (A).      And  the 
M aster's  Report  absolutely  confirmed,  certifying  a  Debt  or 
Sum  due  from  the  Defendant,  Lord  Eldon  has  held  qfitadf 
sufficient  to  issue  the  Process  (c).  The  Affidavit  properly  en* 
grossed  and  sworn,  must  be  filed  at  the  Affidavit  Office  in 
Symond's  Inn,  and  an  Office  Copy  taken  for  use,  a  Brief 
of  the  Bill  and  Answer,  (if  it  has  come  in)  and  of  die  Affi- 
davit in  support  of  the  Motion  must  be  prepared  and  De- 
livered to  Counsel,  with  Instructions  to  move  the  Court  for 
an  Order  that  a  Writ  of  Ne  Exeat  Regno  may  be  issued 
against  the  Defendant  for  the  usual  Purposes,  and  that  it  ma? 
be  marked  (d)  with  a  specific  Sum,  according  to  the  Exigency 
of  the  Case :  the  Solicitor  should  attend  the  Motion,  with 
the  Office-Copy  of  the  Affidavit,  and  if  the  Application 
be  at  an  early  Stage  of  the  Suit,  he  should  be  prepared 
with  the  Six  Clerks  Certificate  of  the  Bill  being  filed, 
which  may  be  obtained  from  the  Clerk  in  Court ;  aad  if 
upon  the  Motion  the  Court  should  make  the  Order  for  the 
Writ,  the  Counsel's  Brief  must  be  left  with  the  Register, 
and  the  Order  drawn  up,  passed,  and  entered  at  the  Re- 
gister Office,    and  delivered  to    the  Plaintiff's  Clerk  in 
Court,  with   Instructions  to  make  out   the  Writ   of  Ne 
Exeat  Regno,  directed  to  the   Sheriff  of  the  County  in 
which  the  Defendant  resides,  and  to  mark  on  the  Back  the 
Sum  directed  by  the  Order,  for  which  Security  is  to  be 
given  by  the  Defendant. 

If  the  Course  to  obtain  the  Writ  be  by  Petition  to  the 
Lord  Chancellor,  or  to  the  Master  of  the  Rolls,  a  Petition 
must  be  prepared,  comprising  the  material  Allegations  in 
the  Bill,  stating  in  positive  Terms  the  Debt  due,  and  the 

( a  )  3  Atk.  401.     3  Bro.         (b)  5  Ves.  91. 
C.  C  370.     16  Ves.  .4.70.  (c)  18  Ves.  3^ 

(d)  7  Ves.  172.4. 
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Defendant's  Intention  to  go  abroad,  and  any  Declaration 
made  by  him  to  that  effect,  and  that  the  Debt  is  thereby  en- 
dangered, and  any  other  incidental  Facts  and  Circumstances 
upon  which  the  Application  is  founded  ;  (if  the  Answer  has 
come  in)  any  Admissions  in  the  Answer,  in  Confirmation 
of  the  Application  may  be  stated,  or  the  Master's  Report, 
ascertaining  the  Debt  due ;  and  the  Petition  must  pray 
that  a  Writ  of  Ne  Exeat  Regno  may  be  directed  to  issue 
against  the  Defendant,  and  that  it  be  marked  with  a  spe- 
cific Sum,  commensurate  with  the  Demand.  See  Petitions. 
Where  the  Writ  issues  against  an  Executor,  at  the  In- 
stance of  a  Legatee,  it  must  be  marked  for  the  whole 
Amount  of  what  is  due,  not  only  to  the  Plaintiff  but  to 
other  Persons ;  if  it  issue  for  a  larger  Sum  than  is  due,  the 
Court  will  order  that  so  much  only  be  raised  as  is  really 
due,  without  quashing  the  Writ  (a)  ;  in  general  it  would 
be  prudent  to  submit  the  Draft  of  the  Petition  and  of 
the  Affidavit  supporting  it,  to  the  Perusal  of  Counsel,  and 
when  settled,  the  Petition  must  be  ingrossed  as  usual,  and 
the  Affidavit  in  support  of  the  Petition,  comprising  the 
material  Facts  and  Allegations  in  the   Petition,  must  be 
6worn  and  filed  at  the  Affidavit  Office,  and  an  Office  Copy 
taken,  which,  with  the  Six  Clerk's  Certificate  of  the  Bill 
being  filed,  annexed  to  the  Petition,  must  be  left  with  Mr. 
Farrer,  the  Lord  Chancellor's  Secretary,  at  his  Office  in 
Lincoln's    Inn-fields,  and   when    answered,   the   Petition, 
with  his  Lordship's  Fiat  thereon,  must  be  taken  to  the 
Register  Office,  and  the  Order  drawn  up,  passed,  and  en- 
tered there,  is  to  be  left  with  the   Plaintiff's   Clerk   in 
Court,  giving  him  the  like  Instructions  as  beforementioned 
to  make  out  and  Seal  the  Writ.    If  the  Application  be  to 
the  Master  of  the  Rolls,  the  Petition,  with  the  Certificate 
and  Affidavit,  must  be  left  with  hi*  Honour's  Secretary,  at 
his  Office  in  the  Rolls-yard,  and  when  answered,  the  P&. 
tition  must  be  taken  to  the  Register  Office,  and  the  Order 

(a)   1  Turn.  Rep.  100. 
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for  the  Writ  drawn  up  as  beforementioned,  and  delivered 
to  the  Plaintiff's  Clerk  in  Court     To  carry  this  Process 
into  effect   the  Writ  must    be    delivered    to  the  proper 
Sheriff,  with  Instructions  for  executing  it.     By  the  Terms 
of  the  Writ  the  Sheriff  is  to  cause  the  Party  pertonally  to 
come  before  him,  and  give  sufficient  Bail  or  Security  in 
the  Sum  indorsed  on  the  Writ,  that  he  will  not  go,  or  at- 
tempt to  go  into  Parts  beyond  the  Seas  without  Leave  of 
the  Court,  and  on  his  Refusal  to  commit  him  to  the  next 
Prison.     When  a  Caption  is  made,  the  Defendant,  to  ob- 
tain his  Discharge  out  of  Custody,  must  execute  a  Bond, 
with  two  Sureties  who  are  Housekeepers,  to  the  Sheriff  in 
double  the  Sum  marked  on  the  Writ,  conditioned  not  to 
go  or  to  attempt  to  go  into  Parts  beyond  Seas  without  the 
Leave  of  the  Court ;  and  he  must  also,  with  two  Sureties 
of   the    like    Description,  enter   into  a  Recognizance  to 
the   Master    of  the   Rolls,  and    the   Senior   Master   in 
Chancery,  in  the  same  Sum  and  upon  the  like  Condition, 
usually  the  Condition  of  the  Bond  and  Recognizances  is  not 
to  go  out  of  the  Realm,  or  to  Scotland  (a) ;  the  Former  of 
these  is  prepared  and  executed  at  the  SherifFs  Office,  and 
the  Recognizance  is  prepared  upon  Instructions  from  the 
Defendant's   Solicitor,  by  the  Clerk  to  the  Senior  Mas- 
ter, before   whom  the    Recognizance  is  to  be    acknow- 
ledged, and  by  whom  it  is  inrolled.   The  Sheriff  usually 
informs  the  Plaintiff's  Solicitor  of  the   Defendant  being 
taken    into   Custody,   and    he    sends  Notice   in    writing 
of  the  Names   and    Places  of  Abode  of   the  proposed 
Sureties.     Generally,  the  Defendant's  Solicitor  gives  the 
Notice ;  but  in  dealing  with  a  severe  Practiser,  it  would  be 
prudent  for  the  Plaintiff's  Solicitor  to  keep  a  strict  watch 
over  the  Proceedings,  and  on  Receipt  of  the  Notice,  to  make 
enquiry  into  the  Solvency  and  Condition  of  the  proposed 
Sureties,  as  in  taking  Bail  at  Law,  and  to  give  immediate 
Notice  of  any  intended  Opposition  or  Objection,  and  upon  their 

(a)  )  P.  Wms.262. 
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leaving  Proposals  for  Sureties  to  attend  the  Warrant,  and 
to  oppose  them  by  Affidavit,  stating  such  Objections  as  he 
may  be  advised  to  take,  and  which,  if  the  Master  should 
think  sufficient  to  reject  them,  would  oblige  the  Defendant 
to  propose  others.  The  Defendant  is  entitled  to  his  Dis- 
charge upon  theExecution  and  Acknowledgment  of  the  Bond 
and  Recognizances  by  Himself  and  Sureties,  and,  if.  neces- 
sary, he  may  obtain  an  Order  for  that  Purpose. 

The  Defendant,  if  he  thinks  himself  aggrieved  by  issuing 
this  Process  irregularly,  may,  before  Appearance(a),  by 
Motion  supported  by  Affidavit  of  the  special  Facts,  giving 
two  Days'  Notice  in  Writing  to  the  Plain  tiff's  Clerk  in  Court, 
discharge  or  quash  the  Writ,  and  the  Court  will  always  hear 
a  Defendant  moving  to  discharge  this  Process ;  but  upon 
the  Affidavit  it  will  only  require  whether  there  is  reason- 
able Groqnd  to  suppose  that  the  Plaintiff  will  succeed  in 
the  Suit  (6) ;  and  if  the  Writ  has  issued  oppressively,  it  may 
be  discharged  with  Costs  (c),  and  the  Answer  may  be  read 
in  opposition  to  the  Affidavit  on  which  the  Writ  issued  (d) ; 
but  to  make  the  Proceeding  vexatious,  it  must  clearly  ap- 
pear that  the  Cause  of  Action  is  the  same  with  that  on  which 
the  former  Process  has  been  grounded.  Where  a  Party 
had  been  held  to  Bail  on  a  Writ  of  Ne  Exeat  Regno,  on 
the  lesser  of  two  Sums  claimed  in  Equity,  and  was  after- 
wards Arrested  for  the  larger  Demand,  as  for  Money  had 
and  received,  it  was  held  that  the  Principle  did  not  ap- 
ply (e).  A  Writ  of  Ne  Exeat  Segno  has  been  Discharged, 
on  the  Ground  that  the  Defendant  had  been  previously 
arrested  at  the  Suit  of  the  Plaintiff  for  the  same  Debt  and 
discharged  (/),  or  that  the  Debt  arises  on  a  Future  or  con- 
tingent Demand,  as  on  an  Undertaking  for  an  Indem- 
nity (g).     The  Court  has,  upon  Motion  before  Answer,  or- 

(a)  1  Turn.  Rep.  98.  (/)  2  Men.  472.      8  Ves. 

(6)  1  Ja.  and  Wa.  405.  594.    3  P.  Wms.  314. 

(c)  1  Ves.  and  Bea.  371.  (g)  I  Atk.  571.      14  Ves. 

[d)  4  Ves.  577.  26 1 .     1  Vos.  j.  94. 
(*)  4  Taunt  24. 
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tiered  the  Defendant  to  give  Security  to  abide  the  Decree  (a); 
but  a  Writ  of  Ne  Extat  Regno  will  not  be  discharged  upon 
Affidavit  denying  the  Intention  of  going  abroad  (6);  nor  with 
regard  to  the  Debt,  will  the  Defendant's  Oath,  or  Plaintiff's 
Admission  of  no  Debt  due,  prevail  against  a  positive  Affi- 
davit of  the  existing  Debt.  The  Writ  has  been  dis- 
charged after  Answer,  on  giving  "Security  to  abide  the 
Event  of  the  Cause,  or  to  perform  the  Decree  and  Orders 
of  the  Court  (c) ;  and  upon  paying  into  Court  the  Sum 
for  which  the  Writ  is  marked,  the  Recognisance  of  De- 
fendant's Sureties  has  been  discharged  as  to  all,  al- 
though in  the  meantime  a  larger  Sum  appeared  to  be  due(d), 
and  after  a  Decree  for  the  same  Matter  aB  the  Writ  issued, 
the  Sureties  have  been  discharged,  and  their  Bond  can- 
celled {e) ;  and  Sureties,  on  Forfeiture  of  their  Recogni- 
zances, have  been  ordered  to  pay  the  Money  into  Court  {/y. 

(*)  2  Atk.  65.  (d)  1  Ves.  96.     1  Ves.  and 

(6)  8  Ves.  594.      16  Ves.  Bea,  373.    2  Cox,  226. 

470.  (e)  Dick.  95. 

(c)  1  Ves.   and  Bea,  129.  (/)  1  Men.  49.  51. 

3  Bro.  C.  C.  218.     1  J  a.  and 

Wa.416.    Dick.  115. 
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The  following  Cased  have  occurred  too  late  for  Insertion 
ia  the  Body  of  the  Wotk. 

Vol.  L  p.  347.  Certificate. 

The  Master's  Certificate  of  Disobedience  to  a  Decree 
directing  Deeds,  Papers,  and  Writings  to  be  produced 
before  him,  need  not  be  filed  within  the  four  Days  after  it  is 
aigned,  it  is  sufficient  if  it  be  filed  before  the  foar*Dfcy 
order  is  delivered  outfa) 

Vol  L  p.  324    Examination  of  Partus.    Sequestration. 

The  Court  will  order  a  Sequestration  to  issue  against  a 
Defendant  in  custody,  who  is  in  Contempt  for  not  patting  i* 
an  Examination  to  Interrogatories,  before  the  Master.(fr) 

Vol  i  p.  51*.    Baron  and  Feme. 


Where  a  married  Woman,  having  a  separate  Internet, 
joins  as  a  Co-Plaintiff  or  Co-Defendant  with  her  Husband 
kwtea^of  suing  by  her  next  Friend,  or  answering  aqp. 
lately,  it  ia  to  be  considered  as  the  Suit  or  Defence  of  the 
Husband  alone,  and  will  not  prejudice  a  future  Claim  by 
theWife.fcJ 

(a)  1  Si*,  «d  Sta.  X6&         (0)  1  Sia.  a*d  feu.  185t 

(*)  1  Sim.  and  ftn.  274. 

Vol,.  I.  S  » 
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Vol.  i.  p.  899-    Set  off  Costs. 

The  Court  will  not  direct  the  Costs  of  a  Suit,  and  of  an 
Action  at  Law,  between  the  same  Parties  to  be  set  off  against 
each  other,  (a) 

Vol.  i.  p.  247.     Parties,     Supplemental  BilL 

Where  the  Claim  of  the  next  of  Kin  is  raised  on  the 
.Record,  and  one  Person  is,  in  that  Character,  a  Party, 
other  Persons  found  by  the  Master  to  be  next  of  Kin  may 
be  heard  by  the  Court,  though  not  Parties.  But  where  the 
Claim  is  not  raised  on  the  Record,  and  none  of  the  next  of 
Kin  are  in  that  Character  Parties  to  the  Cause,  there  must 
be  a  supplemental  Bill  to  bring  them  before  the  Court.(b) 

Vol.  i.  p.  534.     Answer. 

Defendant,  after  three  insufficient  Answers,  in  custody 
for  want  of  a  fourth,  held  entitled  to  be  discharged  imme- 
diately on  filing  it;  but  being  reported  insufficient,  of 
course,  to  stand  committed,  and  be  examined  upon  Inter- 
rogatories settled  by  the  Master,  and  referring  directly  to 
jthe,  points  defective  in  the  Answer,  and  to  be  examined 
personally  by  the  Master,  upon  hearing  Counsel  on  both 
sides,  and  the  sufficiency  to  be  considered  not  on  the  An- 
swer alone,  but  as  connected  and  taken  with  the  preceding 
Answers ;  the  written  Answer  to  the  Interftgataries  was 
carried  to  the  Master,  who  compared  it  with  the  Interroga- 
tories, and  determined  upon  its  sufficiency,  and  supplied  the 
Defect,  by  personal  Examination;  until  it  was  sufficient ;  the 
Plaintiff  had  a  tight  to  see  the  Examination  beforeDefend- 
ant's  Release,  but  not  to  notice  or  hear  any  thing  after  the 
Examination.^ 

(a)  1  Sim.  and  Stu.  266:  (<?)  1  Tom.  Rep.  184. 

(6)  1  Sim.  and  Stu.  319. 
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Vol.  i.  p.  527.     Order,  Contempt. 

The  Principle  of  Waiver  applies  to  an  irregular,  but  toot 
to  an  erroneous  Order.fa ) 

Vol.  i.  p.  832.    Examination  of  Parties. 

If  after  an  Examination  put  into  the  usual  Interrogato- 
ries before  the  Master,  the  Plaintiff  discovers  that  the 
Defendant  has  received  Sums  not  mentioned  in  his  Exami- 
nation-,  the  Master  is  at  Liberty  to  receive  a  new  State 
of  Facts,  and  further  Interrogatories  founded  upon  them, 
without  the  Order  of  CourLfoJ 

Vol.  i.  p.  916.     Committee.     Lunacy, 

Where  after  a  Decree  in  a  suit,  in  which  a  Lunatic  and  his 
Committee  were  Defendants,  the  Committee  died,  and  a 
new  one  appointed,  ordered  upon  Motion  that  the  new  Com- 
mittee should  be  named  in  all  future  Proceedings  in  the 
Cause.fcJ 

Vol.  i.  p.  176.    Revivor.    Creditors. 

Where  one  of  the  Plaintiffs  in  a  Creditor's  Suit  dies  after 
a  Decree,  his  personal  Representative  has  a  Right  to  revive, 
but  quae  if  before  a  Decree :  a  Creditor  cannot  sue  on 
behalf  of  himtielf  rind  others  who  have  no  common  Interest 
with  him :  •  A  Mortgagor  has  been  held  to  have  no  com- 
mon Interest  with  the  Creditors  at  large,  and  cannot  sue 
on  their  behalf.ftfj 

(a)  ]  Sim.  and  Stu.  334.  (c)  1  Sim.  and  Stu.  356. 

(b)  1  Sin.  and  Stu.  335.  (d)  1  Sim.  and  Stu.  358. 
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Vol*  i.  p.  654.    Issue  at  Lam. 

Where  a  Decree  directs  Issues  to  try  the  validity  of 
Orders,  and  the  Plaintiff  is  desirous  of  having  the  Issues 
tried  in  a  different  County  from  that  ih  which  the  Lands 
lie,  the  Order  for  that  purpose  cannot  be  inserted  in  the 
Decree,  but  must  be  obtained  by  Petition.^ oj 

Vol.  i.  p.  414, 972.    Injunction* 

An  Injunction  may  be  obtained  upon  Motion,  to  restrain 
a  purchaser  under  a  Decree,  not  a  party  to  the  cause,  who 
has  not  paid  his  purchase  Money,  from  committing  waste 
on  the  Property  purchased.^ 

An  Injunction  to  restrain  setting  up  outstanding  Terms  in 
an  Ejectment  will  not  be  granted  on  motioufcj 

An  Order  to  dissolve  the  common  Injunction  mri,  may 
be  obtained  notwithstanding  the  Defendant  has  excepted  to 
the  Master's  Report,  as  to  the  sufficiency  of  the  Aimrrrfd) 

Report  on  a  Reference  for  Impertinence,  needs  no  Con- 
firmation, and  where  the  Bill  is  reported  not  impertmat, 
Plaintiff  is  entitled  to  an  Injunction,  unless  an  Answer  is 
actually  Gled.(e) 

An  Order  to  dissolve  Injunction  nisi,  obtained  after 
Exceptions  filed  to  the  Answer,  is  irregular^ 

Where  an  Injunction  has  been  granted  on  Merits;  a 
a  Motion  to  amend,  without  Prejudice  to  die  Iij imcfaon,  is 
a  Motion  of  course;  but  where  it  has  issued  on  account 
of  Delay»  notice  of  die  Motion  must  be  given,  awl  the 
proposed  Amendments  stated,  (ei 

(a)  1  Sim.  and  Stn.  366.  (e)  3  Swans*.  232.  a. 

(6)  1  Sim.  and  Stn.  381.  (f)\  Sim.  and  Stn.  262. 

(c)  1  Sim.  and  Stn.  419.  ,\        (g)  1  Sim  and  Stn.  43& 
(<()  1  Sim.  and  Sta.  480. 
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Vol.  i.  p.  8 18, 48&    Depositions  in  Ptrpstuam. 

l*he  Court  will  not  order  Copies  of  Depositions  taken  to 
perpetuate  Testimony  of  Witnesses  to  be  delivered  out 
for  the  purpose  of  perfecting  the  Title  to  an  Estate,  even 
where  the  witnesses  are  dead.(a) 

Vol.  i.  p.  406.     Opening  Biddings. 

Where  several  Lots  have  been  purchased  by  the  same 
Perfton,  and  the  Biddings  are  ordered  to  be  opened  aa  to 
•oateof  them  which  were  first  purchased,  thfcPuidbta**  will 
be  allowed  the  Option  of  opening  the  Biddings  as  to  the 
remainder.fi^ 

Vol.  i.  p.  527.    Contempt 

Where  a  Defendant  is  in  Contempt  for  want  of  an  Answer, 
which  is  afterwards  filed,  if  the  Plaintiff  accepts  and  acis 
on  the  Answer  he  #aives  thfc  Contempt,  and  Defendant 
need  not  obtain  6n  Order  tt>  discharge  it  tfefbfe  he  moves 
to  dismiss,  fc) 

Vol.  i.  p.  }flf.    Amendment  of  Bill,  txtra  Costs. 

▼vhtiNi  ft  Bui  Md  beeA  Aftfencrod  tfirefe  tdtalf^  tih/&  tne  two 
haft  Amefidmefttft  #tere  made  necessary  by  the  Err6r  6F  (H8 
PUArtHfc,  the  Defendant  was  tlfewed  extra  Cosfal  foi  tfiftil 
Amendmeht5.ftJ> 

Vol.  i.  p.  192.    Cross-Examination. 

A  Party  who  examines  k  Witness  in  the  Examiner's 
CMtat  is  found  to  k&phfe  in  London  lbMjMglftt  Iftfars 
Utot  fct*  Piodtittkfti  tit  the  tfeat  «f  the  aifatfte  Gte*  W 

(a)  1  Sin.  and  Stu.385.  (c)  1  Sim.  and  8<u.  3?3. 

(«}  1  Sin,  and  Stu.  386.  00 1  Sink  and  Stu.  431. 
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Court,  and  if  Cross-Interrogatories  are  left  with  the 
Examiner,  within  the  forty-eight  Hours,  the  Party  must 
keep  the  Witness  in  London  till  the  Cross-Examination  b 
finished:  where  a  Witness  left  London  before  the  forty- 
eight  Hours,  were  expired,  the  Party  producing  him  was 
ordered  to  bring  him  back  at  his  own  Expense,  or  the  Ex- 
amination in  chief  to  be  suppressed/ a) 

■ 

Vol  i.  p.  240.    Setting  down  Cause. 

A  Cause  may  be  regularly  set  down  without  consent,  in 
the  Vacation  after  any  Term  in  which  Publication  has 
passed.(6)  .    - 

Vol.  i.  p.  224.     Examination  to  Credit. 

There  is  no  precise  Time  beyond  which  Witnesses  can- 
not be  discredited.  Interrogatories  in  support  of  Articles 
for  that  Purpose,  may  relate  to  particular  Facts  not  in  issue 
in  the  Cause,  as  well  as  to  the  .Credit  of  the  Witnesses 
generally.(c) 

Vol.  i.  p>  422.    Purchasor. 

A  Purchasor  is  not  bound  to  compleat  his  Purchase  with- 
out the  ,Title  Deeds,  unless  he  has  a  legal  Covenant  to  pro- 
duce them;  a  Covenant  to  produce  Title' Deeds  runs  with 
the  Land  for  the  benefit  of  die  Purchasor,  but  not  for  the 
benefit  of  the  Vendors/ dj 

Vol.  ii.  p.  178*    Motions  and  Notices. 


A  Party  makipg  a  successful  Motion  is  entitled  to  his 
Costs  as  Costs  in  the  Cause,  but  the  Party  opposujg  it  is  not 
in  like  manner  entitled  to  his  Costs :  the  Party  making 

(a)  1  Sim.  and  Stu.  446.  (c)  1  Sim.  and  Stu.  467. 

(*)  1  Sim  and  Stu.  460.   '  (rf)  1  Sim.  and  Stu.  449. 
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a  Motion  which  fails,  is  not  entitled  to  his  Costs,  as 
Costs  in  the  Cause ;  but  the  Party  opposing  it  is  entitled  to  his 
Costs  as  Costs  in  the  Cause :  where  a  Motion  is  made  by 
one  Party  and  not  opposed  by  the  other,  the  Costs  of  both 
Parties  are  Costs  in  the  Cause.  Wherever  from  special 
Circumstances  it  is  not  the  Intention  of  the  Court  that  the 
above  Rule  should  apply,  it  is  the  Duty  of  the  Court  to 
give  particular  Directions  as  to  Costs ;  but  the  Court  very 
rarely  gives  any  special  Directions  as  to  a  Motion  for  ob- 
taining, continuing,  or  dissolving  an  Injunction  to  stay 
Proceedings  at  Law,  leaving  the  Costs  of  such  Motions  to 
abide  the  event  of  the  Swt(a) 

Unless  the  Costs  of  a  former  Notice  have  been  taxed,  non- 
payment is  not  an  Objection  to  a  subsequent  MoUon.(b) 

Vol.  ii.  p.  329.     Charity. 

Where  a  charity  Information  is  filed  under  5&  Geo!  3.  c. 
91-  Without  a  Relator  the  Court  has  Jurisdiction  to  order 
Defendant  to  pay  the  Attorney-General  his  Costs.fcJ 

Vol.  i.  p.  786.    Exceptions. 

Exceptions  having  been  allowed  to  the  Answer  and  the 
Bill  amended,  and  the  usual  Order  obtained  that  the  De- 
fendants should  answer  the  Exceptions  and  Amendments  at 
the  same  Time :  when  the  Defendant  *£ut  in  a  further  An- 
swefr:The  Plaintiff  then  took  Exceptions  to  the  further 
Answer,  and  entitled  them  "  Exceptions  to  the  further 
Answer  to  the  original  Bill,  and  to  the  Answer  to  the 
amended  Bill;"  the  Exceptions  were  held  to  be  irregularly 
intitled,  and  were  ordered  to  be  taken  off  the  file ;  for  that 
new  Exceptions  cannot  be  taken  to  the  further  answer  to 
the  original  Bill;  but  if  that  Answer  be  considered  in- 

{a)  1  Sim.  and  Stu.  357.  (o  1  Sim.  and  Stu.  994. 

(6)  6  Madd.  68  n. 
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mifflcknt,  ik  nwst  be  tftfenrcA  b*ck  t»  the  U $#e*  un»  the 
old.  Etaeptew.faJ 

Vol  i.  p.  843.    Solicitor's  Lien. 

A  Solicitor,  served  with  Subpoena  duces  tecum,  who 
refused  to  allow  a  peed  in  his  possession  to  be  proved  on 
behalf  of  the  Plaintiff,  on  the  ground  of  Lien  for  Costs 
due  ftoip  the  Defendant;  ordered  to  attend  and  pro- 
duce before  the  Examiner  the  Deed  in  question*  with  the 
subscribing  Witnesses  thereto,  at  the  expense  of  the  Solici- 
tor, and  also  the  Costs  of  preparing  and  filling  Interroga- 
tories, consequential  Xq  the  Application,  with  the  taxed 
C<pst^of  the  Amotion  and  incidental  thereto.f&J 

A  Solicitor  who  had  refused  to  act  any  longer  for  a  Party 
in  the  Cause,  was  ordered  to.  permit  the  Party  to  inspect 
Papers  in  his  possession  at  all  reasonable  Times,  without 
any  undertaking  to  proceed  to  a  taxation  of  his  BUI.fc) 

Vol.  i.  p.  466.     Interessc  Suo. 

An  Examination  pro  interesse  suo  is  conclusive,  if  not 
replied  to,  and^aanot  be  brought  before  the  Court  upon 
Exception  to  the  ReporL(d) 

VoLkp.484*     Exceptional  . 

A#er  a  Repprt  of  Impertiaenpe  and  aA  Osder  to  ex- 
puflgjfc  ^cgptipns,  m$J  be  taken  to  the  Report;  but  an 
^pplipatian  ipust  be  ip*d&  to  suspend  09c  discharge  the 

(a)  \  Sim,  and,  SjLu.  420.  (d)  3  Swanst  SI  I.  n. 

(b)  1  Sim.  and  Stu.  455.  (e)  3  Swanst.  2». 
(i)  1  Sim.  and  Stu.  282. 


mm  of  rot.  1. 


